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EULES  OF  PR&.CTICE 

■  Of   THX 

APPELLATE  COUKTS  OF  ILLINOIS. 


FOUETH  DISTBICT. 


Adopted  at  ths  Fkbbuabt  Teem,  1881. 


WRITS  OF  ERROR— SUPERSEDEAS. 

No  supersedeas  will  be  granted  unless  a  transcript  of  the  rec- 
ord on  which  the  application  is  made  be  complete,  and  so  certified 
by  the  clerk  of  the  court  below,  and  the  requisite  bond  be  entered 
into  and  filed  in  the  office  of  the  cleVk  of  this  court  according  to 
law,  with  an  assignment  of  errors  written  on  or  appended  to  the 
record.  And  on  every  application  for  a  supersedeas,  an  abstract 
of  the  record,  with  a  brief  containing  the  points  and  authorities 
relied  upon,  and  pointing  specifically  to  those  portions  of  the  rec- 
ord upon  which  the  alleged  errors  arise,  with  the  record,  shall  be 
presented  to  the  court  or  judge  to  whom  the  application  is  made. 
Every  such  application,  whether  made  in  open  court  or  to  a  jus- 
tice in  vacation,  must  be  accompanied  by  an  affidavit  of  the  pro- 
posed securities,  or  some  other  creditable  person,  justifying  the  suf- 
ficiency of  bail,  sworn  to  and  properly  certified. 

II. 

^Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the  clerk 
shall  require  the  original  power  of  attorney  to  be  filed  in  his  ofiice, 
unless  it  shall  appear  that  the  power  of  attorney  contains  other 
powers  than  the  mere  power  to  execute  the  bond  in  question;  in 
which  case  the  original  power  of  attorney  shall  be  presented  to 
the  clerk,  and  a  true  copy  thereof  filed,  certified  by  the  clerk  to  be 
a  true  copy  of  the  original. 

(7) 
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Appellate  Courts  of  Illinois. 


Rules  of  Practice. 


III. 

When  a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk  shall 
indorse  upon  said  writ  the  following  words:  "This  writ  of  error  is 
made  a  supersedeas,  and  is  to  be  obeyed  accordingly,"  and  he 
shall  thereupon  file  the  writ  of  error,  with  the  transcript  of  the 
record,  in  his  office.  Said  transcript  shall  be  taken  and  consider- 
ed as  a  due  return  to  said  writ,  and  thereupon  it  shall  be  the  duty 
of  the  clerk  to  issue  a  certificate,  in  substance  as  follows,  to- wit: 

STATE  OF  ILLINOIS,  ss. 

Office  of  the  Clerk  of  the  Appellate  ) 
Court  op  the  Fourth  District.       J 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this  court  for  the 

reversal  of  a  judgment  obtained  by vs. in  the court  of 

at  the term,  A.  D.  18 — ,  in  a  certain  action  of ,  which 

writ  of  error  is  made  a  supersedeas,  and  is  to  operate  as  a  suspension  of 
the  execution  of  the  judgment,  and,  as  such,  is  to  be  obeyed  by  all  concerned. 

Given  under  my  hand  and  the  seal  of  the  Appellate  Court  of  the  Fourth 

District,  at ,  this day  of ,  A.  D.  18 — . 

,  Clerk. 

IV. 

Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
record  of  the  court  in  which  the  judgment  or  decree  complained 
of  is  entered,  commanding  him  to  certify  a  correct  transcript  of 
the  record  to  this  court;  but  where  the  plaintiflF  in  error  shall  file 
in  the  office  of  the  clerk  of  this  court  a  transcript  of  the  recoril 
duly  certified  to  be  full  and  complete,  before  a  writ  of  error  issues, 
it  shall  not  be  necessary  to  send  such  writ  to  the  clerk  of  the  iii- 
feriof  court,  but  such  transcript  shall  be  taken  and  considered  as 
a  due  return  to  said  writ.  • 


The  process  on  writs  of  error  shall  be  a  scire  facias  to  hear  er- 
rors, issued  on  the  application  of  the  plaintiflp  in  error  to  the  clerk, 
directed  to  the  sheriif  or  other  officer  of  the  proper  county,  com- 
manding him  to  summon  the  defendant  in  error  to  appear  in  court, 
and  show  cause,  if  any  he  have,  why  the  judgment  or  decre3  men- 
tioned in  the  writ  of  error  shall  not  be  reversed.  If  the  scire 
facias  be  not  returned  executed,  an  alias  and  pluries  may  issue 
without  an  order  of  court. 
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Fourth  District — February  Term,  1881.       9 

Rules  of  Practice. 


•    VI. 

The  first  day  of  each  term  shall  be  return  day,  for  the  return  of 
process.  And  no  party  shall  be  compelled  to  answer  or  prepare 
for  hearing,  unless  the  scire  facias  shall  have  been  served  ten  days 
before  the  return  day  thereof;  nor  shall  a  defendant  be  at  liberty 
to  enter  his  appearance,*and  compel  the  plaintiff  to  proceed  with 
the  cause,  unless  the  defendant  shall  have  given  the  plain tiflF  ten 
days'  notice,  before  the  term,  of  his  intention  to  enter  his  appear- 
ance, and  have  the  cause  proceed  to  a  hearing. 

VII. 

In  all  cases  in  which  a  writ  of  error  is  made  a  supersedeas,  the 
plaintiff  in  error  shall,  on  filing  the  record  with  the  clerk,  at  the 
same  time  order  and  direct  a  scire  facias  to  issue  to  hear  errors,  and 
shall  use  reasonable  diligence  to  have  the  same  served  ten  days 
before  the  first  day  of  the  term  to  which  the  writ  of  error  is  made 
returnable;  on  failing  to  do  so,  the  defendant  in  error  shall  have 
the  right  to  a  hearing  at  the  said  term,  after  joining  in  error,  with- 
out giving  ten  days  notice,  as  required  by  rule  six:  Provided^  If 
there  be  not  ten  days  between  the  allowance  of  the  supersedeas 
and  the  sitting  of  the  court,  the  cause  shall  stand  continued  until  the 
next  term,  unless  by  consent  of  parties  it  shall  be  otherwise  ordered. 

VIII. 

RECORDS  OP  INFER10:i  COURTS— HOW  PREPARED. 

The  clerks  of  the  nisi  prius^  or  trial  courts,  in  cases  of  ap- 
peal and  of  error,  or  certiorari^  in  making  up  "  an  authentica- 
ted copy  of  the  record  of  the  judgment  appealed  from^"  or 
in  sending  up  a  transcript  of  the  record  to  this  court  as  a  re- 
turn to  a  writ  of  error  or  certiorari^  shall  certify  to  this  court: 
First,  a  copy  of  the  process;  Second,  the  pleadings  of  the  parties, 
respectively;  Third,  the  verdict  in  jury  trials;  Fourth,  the  judg- 
ment of  the  court  below,  whether  tried  by  the  court  or  jury;  Fifth,  • 
all  orders  in  the  same  cause  made  by  the  court;  Sixth,  the  bill  of 
exceptions;  and  Seventh,  the  appeal  bond  in  cases  of  appeal. 
And  in  no  case  shall  the  said  clerk  insert  in  such  transcript  any 
affi  lavit,  account,  or  other  document  or  writing,  or  other  matter, 
which  have  been  held  to  constitute  no  part  of  the  record  of  a 
cause.  This  rule  shall  not  extend  to  appeals  or  writs  of  error  in 
chancery  causes. 
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IX. 

The  clerk  of  the  court  below  shall  arrange  the  several  parts  of 
the  record  aforesaid,  according  to  their  chronological  order.  The 
clerk  of  this  court  shall  not  tax  as  costs  in  this  court  any  matter 
inserted  in  such  transcript  contrary  to  the  rule. 


The  party  or  his  attorney  may,  by  prcecipe^  indicate  to  the  clerk, 
and  direct  what  of  the  files  of  the  cause  shall  be  copied  into  the 
record;  and  in  such  case,  if  the  record  shall  be  insufficient,  it  shall  be 
supplied  at  his  costs,  and,  if  unnecessarily  voluminous,  he  shall  pay 
the  costs  accrued  on  account  of  the  copying  of  such  unnecessary 
matters. 

XL 

TIME  FOR  FILING  RECORDS— HEARING  DOCKET. 

No  case  brought  to  this  court  by  appeal  shall  be  placed  on  the 
court  docket  for  hearing,  unless  the  record  is  filed  within  the  time 
now  prescribed  by  law,  or  within  the  further  time  allowed  by  the 
court  for  the  filing  of  the  record,  except  in  extraordinary  cases,  the 
court,  upon  special  application,  to  be  made  on  or  before  the  sec- 
ond day  of  the  term,  may  order  a  cause  to  be  placed  on  the  hear- 
ing docket. 

XII. 

No  case  which  may  be  brought  to  this  court  on  writ  of  error 
shall  be  placed  on  the  court  docket  for  hearing,  unless  the  record 
shall  be  filed  on  or  before  the  second  day  of  the  term,  or  within 
such  further  time  as  may  be  allowed  by  the  court  for  filing  the 
same,  except  in  extraordinary  cases,  the  court,  upon  special  applica- 
tion to  be  made  on  or  before  the  second  day  of  the  term,  may 
order  a  cause  to  be  placed  upon  the  hearing  docket. 

XIIL 

No  person  shall  remove  from  the  office  of  the  clerk,  any  record 
of  this  court,  except  on  special  leave  granted  for  that  purpose. 
No  record  shall  be  taken  from  the  files  of  the  court,  except  on 
application  therefor  to  the  clerk  or  his  deputy;  and  it  is  made  the 
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duty  of  the  clerk  to  report  promptly  to  the  court  every  violation 
of  this  rule.  The  clerk  shall  be  held  responsible  for  the  safe  keep- 
ing and  production  of  the  records.  Application  for  leave  to  re- 
move records  may  be  considered  at  any  time  in  the  discretion  of 
the  court. 

XlV. 

ASSIGNMENT  OF  ERRORS. 

The  appellant  or  plaintiff  in  error  shall,  in  all  cases,  assign  errors 
at  the  time  of  filing  his  record  in  this  court,  and,  on  failing  to  do 
so,  the  case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The  appellee 
or  defendant  in  error  shall  have  the  right  to  assign  cross-errors  with- 
in two  days  after  the  record  is  filed  in  this  court,  and  not  afterwards 
without  special  leave  of  the  court.  The  assignment  of  errors  and 
cross-errors  must  be  written  upon  or  attached  to  the  record. 

XV. 

AGREED  CASES. 

No  judgment  will  be  pronounced  in  any  agreed  case  placed  upon 
the  records  of  this  court,  unless  an  affidavit  shall  be  filed  setting 
forth  that  the  matters  presented  by  the  record  were  litigated  in 
good  faith,  about  a  matter  in  actual  controversy  between  the  par- 
ties, and  that  the  opinion  of  this  court  is  not  sought  with  any  oth- 
er design  than  to  adjudicate  and  settle  the  law  relative  to  the  mat- 
ter in  actual  controversy  between  the  parties  to  the  record. 

XVI. 

MOTIONS. 

Motions  may  be  made  immediately  after  the  decisions  of  the 
court  are  announced,  but  at  no  other  time,  unless  in  case  of  neces- 
sity, or  in  relation  to  a  cause  when  called  in  course. 

XVII. 

All  special  motions  shall  be  in  writing  and  filed  with  the  clerk, 
together  with  the  reasons  in  support  thereof,  at  least  one  day  be- 
fore they  shall  be  submitted  to  the  court.  Objections  to  motions 
must  also  be  in  writing;  oral  arguments  will  not  be  heard. 
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XVIII. 

When  a  motion  is  intended  to  be  based  on  matters  which  do  not 
appear  by  the  record,  the  facts  must  be  disclosed  and  supported 
by  afl&davit. 

XIX. 

Motions  to  vacate  orders,  affirming  or  reversing,  judgments  pro 
forma  and  of  continuance,  and  taking  causes  on  call  of  the  dock- 
et, will  not  be  considered  by  the  court,  unless  reasonable  notice, 
in  writing,  shall  have  been  given  to  the  opposite  party  or  his  attor- 
ney, of  an  intention  to  present  such  motions. 

XX. 

SECURITY  FOR  COSTS. 

Upon  filing  an  affidavit  that  any  plaintiff  in  error  is  not  a  resi- 
dent of  this  State,  and  that  no  bond  for  costs  has  been  filed,  a  rule 
shall  be  entered  against  him,  of  which  he  shall  take  notice,  to  show 
cause  why  the  writ  shall  not  be  dismissed. 

XXI. 

ABSTRACTS. 

In  all  cases  the  party  bringing  a  cause  into  this  court  shall  fur- 
nish a  complete  abstract  or  abridgement  of  the  record  therein^  re- 
ferring to  the  appropriate  pages  of  the  record  by  numerals  on  the 
margin,  and  shall  cause  such  abstract  to  be  printed,  in  a  neat  and 
workmanlike  manner,  with  small  pica  type  and  leaded  lines,  on 
one  side  only,  upon  white  foolscap  paper,  leaving  a  margin  at 
least  two  inches  in  width  on  the  left  hand  side  of  each  sheet.  Five 
copies  of  such  printed  abstract  shall  be  filed  in  each  case,  one  for 
each  of  the  judges,  one  for  the  defendant  in  error  or  appellee,  and 
one  to  be  filed  with  the  record. 

XXIL 

The  defendant's  counsel  shall  be  permitted,  if  he  is  not  satisfied 
with  the  abstract  or  abridgement  furnished  by  the  plaintiff's  coun- 
sel, to  furnish  each  of  the  justices  of  this  court  with  such  further 
abstracts  as  he  shall  deem  necessary  to  a  full  understanding  of  the 
merits  of  the  cause. 
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XXIIL 

BRIEFS. 

Printed  briefs  will  be  required  in  all  cases,  whether  argued 
orally,  in  full  or  in  part  only,  or  when  submitted  on  briefs  without 
oral  argument.  The  briefs  required  should  contain  a  short,  clear 
statement  of  the  points,  and  the  authorities  in  support  thereof; 
and  in  citing  cases  from  published  reports,  counsel  will  be  required 
not  only  to  give  the  book  and  page,  but  also  the  names  of  the  par- 
ties as  they  appear  in  the  title  of  the  reported  case;  and  the  names 
of  counsel  filing  brief  or  abstract  must  appear  to  the  same.  But. 
the  filing  of  a  printed  brief  shall  not  preclude  the  party  from  filing 
full  printed  or  written  arguments  in  support  of  his  brief  of  points 
and  authorities,  provided  he  does  so  within  the  time  his  printed 
brief  is  required  to  be  filed. 

XXIV. 

Five  copies  of  the  briefs  must  be  filed  in  each  case,  one  for  each  of 
the  judges,  one  for  the  opposite  party,  and  one  to  be  filled  with 
the  record. 

XXV. 

CALL  OF  DOCKET— EXPIRATION  OF  RULES. 

The  docket  shall  be  called  numerically,  and  the  causes  shall  be 
argued,  continued,  or  otherwise  disposed   of,  as   they  are   called. 

XXVL 

The  call  of  the  docket  will  commence  on  the  third  day  of  the 
term,  and  fifteen  cases  per  day  will  be  subject  to  call.  The  abstract 
and  brief  of  plainiff  in  error  or  appellant  must  be  filed  inthec  erk's 
office  on  or  before  the  second  day  of  the  term,  or  within  such  further 
time  as  may  be  allowed  by  special  order,  and  in  tho  event  that  either 
the  abstract  or  brief  is  not  filed  within  the  prescribed  time,  the 
judgment  or  decree  of  the  court  below  will,  on  the  call  of  the 
docket,  be  affirmed.  The  defendant  in  error  or  appellee  can  file  a 
brief  within  ten  days  after  the  time  fixed  for  tiling  the  brief  oi* 
plaintiff  in  error,  or  appellant,  and  the  latter  can  have  five  days 
from  the  date  of  filing  brief  of  appellee  or  defendant  in  error,  for  a 
reply,  at  the  expiration  of  which  time  the  cause  will  stand  for 
decision. 
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XXVIL 

EFFECT  OP  FAILURE  TO  FILE  BRIEFS  IN  TIME. 

If  the  defendant  in  error  or  appellee  fails  to  file  his  brief  within 
the  prescribed  ten  days,  the  judgment  or  decree  will  be  reversed 
pro  forma  unless  the  court,  on  examination  of  the  record,  shall 
deem  it  proper  to  decide  the  case  upon  its  merits. 

xxvin. 

When  any  cause  wherein  the  appellant  or  plaintiff  in  error  shall 
have  complied  with  the  rule  in  regard  to  filing  printed  abstracts 
and  briefs,  shall  be  called  on  the  regular  call  of  the  docket,  if  ei- 
ther party  shall  desire  to  argue  the  case  orally,  then  such  cause 
shall  be  set  down  for  oral  argument  on  the  day  succeeding  the 
time  fixed  by  rule  for  brief  of  appellee  or  defendant  in  error  to  be 
filed,  unless  appellee  or  defendant  in  error  shall  waive  his  right  to 
argue  the  case  orally,  in  which  event  the  appellant  or  plaintiff  in  er- 
ror may  submit  an  oral  argument  on  call :  Peovidkd,  No  oral  ar- 
gument will  be  heard  from  the  appellee  or  defendant  in  error  unless 
he  shall  have  complied  with  the  rule  in  regard  to  filing  his  brief. 
Provided,  also,  oral  arguments  may  be  heard  on  call  if  both  par- 
ties shall  so  agree,  and  if  both  parties  shall  have  filed  the  abstract 
and  briefs  required. 

XXIX. 

The  time  allowed  for  each  oral  argument  shall  be  restricted  to 
one  hour,  unless  otherwise  specially  permitted. 

XXX. 

Oral  argument  will  not  be  heard  upon  any  motion,  nor  upon  the 
re-hcaring  of  a  cause,  unless  specially  directed  by  the  court. 

XXXL 

DAMAGES  ON  DISMISSING  APPEALS. 

When  appeals  from  decrees,  judgments  or  orders  for  the  re- 
covery of  money,  are  dismissed  by  this  court  for  want  of  prosecu- 
tion, or  for  failing  to  file  authenticated  copies  of  records,  as  re- 
quired by  law,  the  court  will  award  damages  against  the  appellant, 
at  ten  per  cent,  upon  the  amount  recovered  in  the  court  below,  if 
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it  be  less  than  one  hundred  dollars,  and  at  five  per  cent,  upon  the 
amount  of  such  recovery,  if  it  equals  or  exceeds  that  sum. 

XXXIL 

The  manner  of  applying  for  a  re-hearing  shall  be  as  follows: 
Within  fifteen  days  after  a  decision  shall  have  been  entered  of  rec- 
ord, the  party  desiring  a  re-hearing  shall  give  notice  in  writing  to 
the  opposite  party,  or  to  his  attorney,  of  his  intention  to  make 
such  application,  and  within  thirty  days  after  the  entry  of  such  de- 
cision, shall  place  on  file  in  the  clerk's  office  five  printed  copies  of 
the  petition  and  deliver  one  through  the  mails,  or  otherwise,  to  the 
opposite  party  or  attorney,  if  the  address  of  such  party  or  his  attor- 
ney can,  upon  reasonable  inquiry,  be  ascertained. 

XXXIIL 

Application  for  a  re-hearing  of  any  cause  shall  be  made  by  peti- 
tion to  the  court,  signed  by  counsel,  briefly  stating  the  grounds 
for  a  re-hearing,  and  the  authorities  relied  on  in  support  thereof 
When  a  re-hearing  is  granted,  notice  shall  be  given  to  the  opposite 
party  of  the  time  when  such  re-hearing  will  be  had. 

XXXIV. 

RE-HEARING— SUPERSEDEAS-STAT  OF  PROCEEDINGS. 

Any  two  of  the  justices  of  the  court  may,  in  vacation,  issue  an 
order  which  shall  operate  as  a  supersedeas  in  any  case  which  has 
been  submitted  to  this  court  for  hearing  and  judgment,  whenever 
a  re-argument  of  the  same  shall,  in  their  opinion,  be  advisable. 

XXXV. 

When  a  decision  shall  have  been  entered  of  record  in  vacation, 
and  a  petition  for  a  re-hearing  shall  be  presented  to  either  of  the 
the  justices  of  this  court,  if  be  shall  certify  that  there  is  probable 
grounds  for  granting  a  re-hearing,  all  further  proceedings  author- 
ized by  the  judgment  of  this  court  shall  be  stayed  until  the  next 
term  of  the  court. 

XXXVI. 

The  clerk  of  this  court  shall  at  each  term  docket  all  petitions 
for  re-hearing  separate  and  apart  from  the  trial  docket. 
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XXXVII. 

Upon  printed  abstracts  being  furnished  in  conformity  to  the 
rules  of  this  court,  it  shall  be  the  duty  of  the  clerk  to  tax  a  prin- 
ter's fee,  at  the  rate  of  twenty  cents  for  each  one  hundred  words 
of  one  copy  of  such  abstract,  against  the  unsuccessful  party,  as 
costs,  to  be  recovered  by  the  successful  party  furnishing  the  same. 

xxxvm. 

PLEAS-TIME  FOR  FILING. 

When  the  defendant  in  error  or  appellee  desires  to  plead. in- 
stead of  joining  in  error,  he  shall  file  his  plea  or  pleas  in  the  office 
of  the  clerk  within  one  day  after  the  time  at  which  the  transcript 
of  the  record  of  the  court  below  is  required  to  be  filled,  unless 
for  cause  shown,  the  time  for  filing  such  plea  or  pleas  be  extended. 

XXXIX. 

In  all  cases  where  an  application  is  made  in  vacation  for  an 
appeal  from  this  court  to  the  Supreme  Court,  the  party  making 
such  application  shall  present  to  one  of  the  judges  of  this  court 
a  brief  statement  in  writing,  giving  the  title  of  the  cause,  the  na- 
ture and  amount  of  the  judgment,  order  or  decree  from  which 
the  appeal  is  desired,  the  date  of  the  rendition  of  such  judgment, 
order  or  decree,  the  points  or  questions  he  desires  to  present  to  the 
Supreme  Court,  and  the  names  of  the  sureties  proposed,  accom- 
panied with  affidavit  showing  the  solvency  and  sufficiency  of  the 
security  so  proposed.  Ha  shall  also  furnish  satisfactory  evidence 
that  notice  of  the  intended  application  has  been  given  to  the  op- 
posite party,  or  his  attorney  of  record.  The  notice  shall  be  ac- 
companied by  a  copy  of  the  application. 

XL. 

EXAMINATION  OF  LAW  STUDENTS. 

Examination  of  applicants  for  license  to  practice  law  shall  be 
had  in  open  court  on  the  second  day  of  each  term.  No  applicant 
will  be  admitted  to  examination  until  he  shall  first  file  an  affidavit 
that  he  has  not  been  examined  for  admission  to  the  bar  in  any  of 
the  Appellate  Courts  of  this  State  within  six  months  prior  to  the 
time  of  making  such  affidavit. 
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The  People  of  the  State  of  Illinois,  use,  etc., 

V. 

Edward  E.  Allen,  Survivor,  etc. 

1.  C1.AIM  ON  JUDGMENT  AGAINST  ADMINISTRATOK  NOT  PRESENTED  TO 

COUNTY  COURT. — Action  of  debt  upon  the  official  bond  of  a  deceased  admin- 
istrator, against  his  surviving  surety,  suggesting  a  devastavit  brought  in  a 
court  of  record,  by  a  creditor  of  the  estate  whose  claim  had  been  actjudicated 
by  a  decree  of  the  same  court,  but  had  never  been  allowed  by  or  presented  ta 
the  county  court,  held  that  such  allowance  was  not  necessary  in  order  to 
maintain  the  action. 

2.  Who  a  creditor. — ^That  a  person  who  obtains  judgment  on  a  claim 
against  an  intestate  in  a  suit  in  a  court  of  competent  jurisdiction,  wherein  his 
administrator  is  defendant,  is  a  creditor  of  such  estate.  , 

3.  Such  creditor  may  bring  suit. — That  such  creditor  may  bring  suit 
on  the  administrator's  bond,  although  his  claim  may  never  have  been  pre- 
sented or  allowed  by  the  probate  court. 

4.  J  UDG3IENT  IN  DUE  COURSE  OF  ADMINISTRATION. — That  it  is  not  neces- 
Bary  a  judgment  against  an  administrator  in  a  court  of  competent  jurisdic- 
tion, to  be  paid  in  due  course  of  administration,  should  be  presented  to  the 
probate  court  for  allowance.  Of  such  judgment  the  administrator  has  notice, 
and  he  will  be  protected  in  obedience  to  it;  and  for  any  contemptuous  disre- 
gard of  the  order,  the  court  will  deal  with  the  administrator  personally. 

5.  Judgment  against  deceased  person. — That  a  judgment  against  a 
deceased,  even,  is  only  an  instrument  of  evidence  as  against  the  estate  or  the 
administrator,  and  is  no  warrant  for  an  execution,  except  as  against  the  real 
estate,  after  twelve  months  from  the  time  of  decedent's  death,  and  after  three 
months*  written  notice  to  his  personal  representative  or  heirs,  as  prescribed  by 
the  statute. 

Vol.  Vni.      2  /J^X 
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The  People  ▼.  Allen. 

Error  to  the  City  Court  of  Aurora ;  the  Hon.  Charles  D. 
Smitu,  Judge,  presiding. 

Mr.  B.  F.  Parks,  for  plaintiff  in  error;  the  matters  out  of 
which  the  case  grew,  has  heen  many  times  to  the  Supreme 
Court;  Groch  v.  Stenger,  65  III.  481;  Allen  v.  Stenger,  74  HI. 
119  ;  The  People,  use,  etc.  v.  Allen,  unreported. 
.  The  creditor  of  an  estate  is  not  required  to  present  his  claim 
to  the  Probate  Court  for  allowance,  but  may  bring  suit  in  the 
first  instance  in  any  other  court  of  competent  jurisdiction: 
Wills  V.  Miller,  45  III.  33;  Rosenthal  v.  Woger,  41  111.  370  M. 
O.  Southworth  and  Charles  Wheaton;  cited  to  show  that 
claims  must  be  presented  to  the  Probate  Court;  Eeitzell,  et  al 
V.  Miller,  25  111.  67;  Propst  v.  Meadows,  13  III.  157;  Stone  v 
Clark's  Adinrs.  40  111.  411;  Walker  v.  Diehl,  79  111.  473. 

Where  there  is  no  evidence  to  sustain  the  plaintiff's  case,  the 
court  may  instruct  the  jury  to  find  for  the  defendant;  House  v. 
Wilder  et  al,  47  111.  510;  Sharp  v.  Parks  48  111,  511;  Quinn, 
adnir,  v.  III.  C.  R.  R.  Co.  51  111.  495;  Teft  v,  Ashbaugh,  13 
111.  602;  Amos  v.  Sinnott,  4  Scam,  440. 

Pleasants,  J.  This  was  debt  upon  the  official  bond  of  a 
deceased  administrator,  against  his  surviving  surety,  suggest- 
ing a  devastavit  J  brought  in  the  City  Court  of  Aurora,  by  a 
creditor  of  the  estate,  whose  claim  had  been  adjudicated  by  a 
decree  of  the  same  court,  but  never  allowed  nor  presented  in  the 
county  court;  and  the  question  arising  upon  the  record  is 
w^hether  such  allowance  is  necessary  in  order  to  maintain  the 
action. 

It  appears  that  Robert  Groch  died  intestate  on  the  13th  day 
of  Julj',  1871,  and  on  the  17tli  his  son  Otto,  upon  filing  the 
bond  here  in  suit,  was  appointed  administrator.  On  the  next 
day  Michael  Stenger  filed  his  bill  in  said  city  court  against 
said  administrator  and  the  heirs-at-law  to  foreclose  two  mort- 
gages executed  by  the  decedent;  upon  which  at  the  June  term, 
1872,  a  decree  was  entered  for  the  complainant,  and  in  pur- 
suance thereof  the  mortgaged  premises  were  sold  by  the  mas- 
ter.   Tlie  decree  was  reversed  on  error,  and  while  the  cause 
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was  again  pending  in  the  city  court  under  the  order  remand- 
ing it,  the  administrator  died,  and  tlie  defendant  in  error,  who 
was  one  of  the  sureties  on  his  bond,  having  been  appointed 
administrator  de  bonis  noriy  was  substituted  as  defendant  and 
appeared  and  contested  the  suit.  On  the  11th  day  of  Febru- 
ary, 1875,  a  decree  was  again  entered  for  the  complainant, 
finding  the  amount  then  due,  deducting  the  proceeds  of  the  sale 
under  the  first  decree  (by  request  of  both  parties,  who  agreed 
that  the  property  would  bring  no  more),  stating  the  deficiency 
at  $1,500,  and  therefore  ordering,  adjudging  and  decreeing 
that  "  the  complainant  have  and  recover  of  and  from  the  estate 
of  the  said  Eobert  Groch,  deceased,  the  said  sum  of  $1,500, 
to  be  paid  in  due  course  of  administration."  A  certified 
copy  of  the  decree  was  filed  in  the  county  court  on  the  4th  day 
of  March,  1875,  more  than  two  years  after  grant  of  the  origi- 
nal letters  of  administration,  but  no  summons  was  issued  nor 
notice  of  such  filing  given  to  the  administrator,  de  bonis  non^ 
nor  was  the  claim  ever  docketed  or  judgment  rendered,  or 
hearing  had  thereon  in  said  Court.  Upon  afterwards  discov- 
ering, as  he  supposed,  that  the  deceased  administrator  had 
made  collection  of  moneys  belonging  to  the  estate,  which  he 
had  neglected  to  report  and  had  converted  to  his  own  use,  the 
complainant  in  that  decree  brought  this  suit,  averring  in  his 
declaration,'in  the  usual  form,  the  execution  of  the  bond,  the 
appointment  of  Otto  Groch  as  administrator,  his  entering  upon 
the  performance  of  his  duties  as  such,  the  recovery  of  the  de- 
cree above  mentioned  and  the  devastavit^  to  which  defendant 
plead  nil  debit  with  a  stipulation  admitting  all  legal  defenses 
under  it,  and  issue  was  joined  thereon. 

The  trial  went  off  as  upon  a  demurrer  to  the  evidence;  for 
after  the  plaintiff  had  proved  the  other  facts  so  averred — which 
were  not  disputed — and  introduced  proof  tending  to  show  the 
devastavit^  as  alleged,  and  rested  his  case,  counsel  for  de- 
fendant moved  to  exclude  all  the  evidence,  and  the  court  there- 
upon ruled  that  the  plaintiff  could  not  recover  without  show- 
ing a  claim  in  his  favor  against  the  estate  allowed  by  the 
county  court,  and  that  it  was  duly  exhibited  there  within  two 
years  from  the  issuance  of  letters  of  administration,  or  if  aftier 
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that  time,  then  the  additional  fact  of  assets  found  which  had 
not  been  inventoried;  but  in  any  case  an  allowance  of  the 
claim  by  the  county  court.  The  jury  were  therefore  instructed 
to  find  for  the  defendant,  and  accordingly  so  found. 

A  motion  for  a  new  trial  having  been  overruled  and  judg- 
ment entered  on  the  verdict  for  defendant,  for  his  costs,  the 
plaintiff  sued  out  this  writ  of  error. 

The  simple  theory  of  his  case  is,  that  the  deceased  adminis- 
trator held  the  personal  estate  of  Hobert  Groch  in  trust  for 
his  creditors  and  personal  representatives;  that  to  secure  them 
in  the  faithful  execution  of  such  trust  he  gave  the  bond  in  suit, 
in  which  the  defendant  in  error  joined  as  suiety,  and  that  in 
breach  of  the  conditions  of  said  bond  he  wasted  said  estate,  to 
the  injury  of  such  creditors,  of  whom  plaintiif  in  error  is  one. 
If  these  propositions  were  established  it  would  seem  he  was 
entitled  to  recover.  Curry  v.  The  People,  54  111.  263;  Tucker 
V.  The  People,  87  Id.  76;  The  People,  for  use,  etc.,  v.  Hunter, 
89  Id.  302. 

It  is  conceded  that  evidence  was  offered  tending  to  establish 
each  of  tliem,  except  the  one  last  above  stated,  viz  :  that  plaintiflf 
was  a  creditor  in  such  a  sense  as  to  be  legally  injured  by  the 
alleged  devastavit^  and  therefore  entitled  to  resort  to  the  bond 
for  his  indemnity.  As  to  that,  it  is  also  conceded  that  he  held 
a  money  decree  of  a  court  competent  to  render  it,  for  the  sum 
of  $1,500,  against  the  defendant  in  error,  legally  representing 
the  estate,  requiring  him  as  such  to  pay  it  in  due  course  of 
administration.  For  most  pui'poses,  certainly,  this  would  be 
deemed  evidence  of  the  highest  kind  to  show,  prima facie^  the 
status  of  the  plaintiflF  as  creditor  and  the  amount  of  the  debt. 

But  it  is  insisted  that  in  an  action  upon  the  ofHcial  bond  of 
an  administrator,  as  against  the  surety,  it  is  wholly  insufficient; 
and  for  reason  therefor  it  is  said,  that  an  administrator  is  not 
bound  to  pay  any  claim  against  the  estate  that  is  not  allowed 
by  the  county  court.  Hence,  it  is  argued,  it  cannot  appear 
that  the  plaintiff  was  injured  by  any  waste  or  misapplication 
of  the  estate  by  the  administrator,  until  it  is  shown  that  he 
had,  when  he  commenced  his  suit,  a  claim  duly  allowed  by  that 
court.      We  think  that  the  statute  in  reference  to  the  filing, 
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litigation,  allowance  and  classification  of  claims  against  the 
estates  of  decedents,  in  the  county  court,  including  the  pro- 
visions limiting  the  time  in  which  they  may  be  so  filed  and 
the  decisions  in  reference  thereto,  upon  which  counsel  for  the 
defendant  in  error  relies,  apply  only  to  demands  which  are 
unadjndicated  as  against  the  estate  through  its  proper  repre- 
sentative. Such  claims  may  or  may  not  be  valid,  and  of  them 
the  administrator  may  or  may  not  have  actual  notice.  lie 
ought  not,  therefore,  to  be  chargeable  as  for  a  devastavit  in  not 
paying  them,  and  he  should  not  be  allowed  to  determine  the 
question  of  their  validity  and  to  pay  them,  except  at  his  peril, 
to  have  their  validity  established  by  an  adjudication  compe- 
tent to  protect  him.  Hence,  even  a  judgment  against  the 
decedent  is  onlv  an  instrument  of  evidence  as  aorainst  the 
estate  or  the  administrator,  and  is  no  warrant  for  an  execution, 
except  as  against  the  real  estate,  after  twelve  months  from  the 
time  of  decedent's  death,  and  upon  three  months'  written  no- 
tice to  his  personal  representative  or  heirs,  as  prescribed  by 
tlie  statute. 

But  the  reason  of  these  regulations  has  no  application  to  a 
judgment  of  any  competent  court  against  the  administrator 
himself  as  suxsh.  Of  this  he  necessarily  has  notice,  and  it  will 
protect  him  in  obedience  to  it.  The  filing  of  it  in  the  county 
court  would  serve  no  good  purpose  with  reference  to  its  adju- 
dication,/or  that  court  could  neither  disallow  or  modify  it,  nor 
add  to  its  force.  Nor  would  such  a  proceeding  aid  that  court 
in  ordering  payment  of  dividends,  for  it  can  order  payment 
only  in  due  course  of  administration.  Jurisdiction  of  any 
other  court  to  render  a  judgment  against  an  administrator,  as 
such,  includes  power  to  enforce  its  judgment  without  depend- 
ence upon  the  county  court.  True,  it  has  no  power  to  award 
a  fieri  fadaB  against  the  assets — and  the  county  court  is 
equally  powerless — but  no  reason  is  perceived  why  it  may  not 
deal  with  the  administrator  personally  for  any  contemptuous 
disregard  of  its  order.  The  decree  of  the  City  Ci  urt  of  Aurora 
— whose  jurisdiction  in  this  case  was  the  same  as  that  of  the 
circuit  court — established  the  amount  of  the  indebtedness  of 
the  estate  to  the  plaintifi^,  and  the  obligation  of  the  defendant 
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to  pay  it  in  due  course  of  administration  as  effectually  as  could 
the  order  of  the  county  court. 

It  was  therefore  error  to  exclude  said  decree  as  evidence 
tending  to  prove  the  status  of  plaintiff  as  a  creditor  of  the 
estate,  and  to  direct  the  jury  to  find  for  the  defendant  for  want 
of  such  evidence. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther  proceedings,  not  inconsistent  with  this  opinion. 

Eeversed  and  remanded. 


Cora  Heslet  et  al. 

V. 

James  Heslet,  ex'r,  etc. 

1.  Stateicekt.— John  Heslet,  the  father  of  the  testator,  Joseph  Heslet, 
died  October  30,  1860,  leaving  Eliza  Ann,  his  widow,  and  twelve  children, 
incladinff  said  Joseph,  Mrs.  Mary  A.  Staufer  and  Nancy  Jenks,  and  a  will 
devising  his  homestead  to  his  widow  for  life,  and  directing  upon  her  death  it 
be  sold,  nnd  the  proceeds  equally  divided  among  his  children.  The  widow 
survived  until  January  18, 1878.  Joseph,  tlie  testator,  after  his  father's  death, 
purchased  the  interest  of  the  other  children,  except  Mrs.  Staufer  and  Mrs. 
Jenks,  and  took  from  them  deeds  in  the  usual  form  of  conveyances  of 
real  estate.  He  occupied  the  premises  with  his  family  until  he  died,  April 
24,  1874,  leaving  Cora,  his  widow,  and  William  A.,  his  only  child,  and  a  will, 
giving,  after  the  payment  of  his  debts,  to  his  widow  $1,000  and  one- third  of 
the  real  estate  of  the  homestead,  to  his  son,  Wm.  A.,  two-thirds  of  his  home- 
stead estate;  to  his  brother  James,  $1,000:  to  his  sisters  Rachel  and  Mary  A., 
$100  each;  and  his  interest  in  the  Mendota  property,  to  his  sister  Martha, 
for  life,  and  at  her  death,  to  his  brother  James;  to  the  Am.  Board  of  F.  M. 
$1,200;  to  the  tnistees  of  C.  $300;  and  his  80  acre  lot  in  Meriden  to  be  dis- 
posed of  at  the  option  of  his  executor,  and  the  proceeds  to  apply  on  his  debts 
and  to  purchase  the  interest  of  heirs  in  his  homestead,  and  any  remainder 
to  go  to  the  maintenance,  and  education  of  his  child.  So  much  of  the  will  as 
relates  to  the  homestead  not  to  take  effect  till  the  death  of  his  mother. 

2.  Construction  of  will— Proceeds  of  real  estate — ^Devise — Leg- 
acy.— ^That  the  gifts  by  the  will  of  **one-thiid  of  the  real  estate  of  the  home- 
utead"  to  the  widow  for  life  and  of  the  two-thirds  of  his  ''homestead  estate'* 
to  the  child  are^  not  devises  of  real  estate  but  are  specific  legacies  and  to  be 
paid  in  full. 
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3.  PbOCEEDS    op    bale    to    be     made    BEGAIIDED    AS    HONEY. — ^That 

what  John  Heslet  by  his  will  gave  to  his  children — ^proceeds  of  sale  directed 
to  be  made  of  land  was  to  be  regarded  afl  money. 

4.  Those  entitled  to  pbogeeds  might  elect  to  hold  the  land. 
— That  those  entitled  to  the  proceeds  might  have  elected  to  take  and  hold  the 
kind  as  such  in  lieu  of  the  proceeds,  but  they  could  do  so  only  with  the  con- 
currence of  all  who  were  so  entitled;  there  being  no  such  concurrence  in  this 
case,  the  interest  of  Joseph  remained  in  him  an  interest  in  money,  and  his  be- 
quests of  it  by  the  description  of  land  could  not  change  its  real  character  in 
the  hands  of  his  legatees. 

5.  Rights  op  the  widow.— There  being  no  devise  of  land  or  any  estate 
therein  to  the  widow,  so  as  to  bar  her  dower  in  lands  or  her  share  in  personal 

estate,  under  the  statute  then  in  force,  she  was  entitled,  if  khe  chose  to  claim 
*t,  to  one-third  of  all  the  personalty  remaining  after  the  i)ayment  of  debts,  and 
to  this  right  all  legacies  must  yield.  That  the  widow  did  not  claim  any  por- 
tion of  the  proceeds  under  the  statute,  and  as  this  could  not  iivjuriousiy  aliect 
any  other  party  it  was  not  for  the.executor  or  the  court  to  interpose,  as  to  her 
light,  what  she  thus  disclaimed. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
George  W.  Stipp,  Judge,  presiding.  Opinion  filed  December 
21,  1880. 

Messrs.  Mayo  &  TVidner  and  D.  A.  Cook  for  appellants; 
claimed  that  if  the  interests  in  the  homestead  devised  to  the 
wife  and  son  are  held  to  "be  personal  property,  and  not 
real  estate,  still,  to  give  effect  to  the  testator's  intention  such 
devises  must  be  held  to  pass  to  the  two  beneficiaries  like  pro- 
portions of  the  proceeds  of  the  sale  of  the  homestead;  Heirs  of 
Wright  V.  Minshall,  72  111.  584;  1  Jarman  on  Wills,  1st.  Am. 
ed.  p.  537;  I.Williamson  Executors,  734;  2Kedfie]d  on  Wills, 
145;  Gilbraith  v.  Winter,  10  Ohio,  64;  Farnham  v.  Bascom,  5 
Central  Law  Journal,  204. 

When  the  gift  is  to  be  regarded  as  a  specific  legacy:  Side- 
botham  v.  Watson,  11  Hare,  170;  Guillame  v.  Aderly,  15 
Vesey,  384  ;  Chairworth  v.  Beach,  4  Vesey,  555;  James  v, 
Johnson,  4  Vesey,  364;  Gidding  v.  Seward,  16  N.  T.  365; 
Stout  V.  Hart,  2  Halstead,  414;  Towle  v.  Swazy,  106  Mass.  100; 
Waltou  V.  Walton,  Johnson  Ch.  Eep.  257;  Loring  v.  Wood- 
ward, 41  N.  H.  391;  Measure  v.  Carlton,  30  Beavan,  538;  Koper 
on  Legacies,  199. 
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When  real  estate  not  to  be  charged  with  the  payment  of  leg- 
acies :  Heslop  V.  Gatton,  Ex'r,  71  111.  528;'Lupton  v.  Liip- 
ton,  Johnson  Ch.  Rep.  614;  2  Redfield  on  Wills,  208. 

Equity  looks  upon  that  as  done  which  oup^ht  to  have  been 
done:     1  Story  Eq.  Jur.  Sec.  790,  and  note  1,  Sec.  1212. 

RrcnoLSON  &  Snow,  Charles  Blanctiard  and  R.  A.  McDon- 
ald, for  appellees;  that  the  devise  of  the  proceeds  of  the  sale 
of  real  estate  to  be  made  must  be  regarded  as  money:  Baker 
V.  Copenbarger,  15  111.  103;  Ridgway  v.  Underwood,  67  111. 
419;  Jennings  v.  Smith,  29  III.  116. 

A  demonstrative  legacy  is  where  a  certain  amount  of  money 
is  given  to  come  out  of  a  particular  fund:  2  Redfield  on 
Wills,  2  Ed.  136;  Molone  v.  Mooring,  40  Miss.  247. 

Legacies  will  be  declared  general  unless  it  clearly  appears 
they  are  intended  to  be  specific:  Apreece  v.  Apreece,  41  Vesey 
&  B.  364;  Dowraan  v.  Rust,  6  Rand  (Va.)  567;  Bray  v.  Lamb, 
2  Dev.  Eq.  (N.  C.)  372. 

As  to  the  duties  of  executors,  see  Pingree  et  al.  v.  Jones,  80 
111.  18L 

Pleasants,  J.  This  was  a  bill  filed  by  appellee,  as  executor, 
against  the  widow,  child  and  others,  devisees  and  legatees  of 
said  testator,  to  obtain  a  construction  of  the  will,  especially 
in  reference  to  the  property  therein  mentioned  as  his  home- 
stead, and  for  direction  to  appellee  in  execution  to  his  trust. 

John  Heslet,  the  father  of  said  testator,  died  Oct.  80,  1860, 
leaving  Eliza  Ann,  his  widow,  and  twelve  children,  including 
said  Joseph,  the  testator  herein,  appellee,  Mary  A.  Staufer  and 
Nancy  Jenks,  and  a  will  devising  said  homestead  to  said  widow 
for  her  natural  life  and  directing  that  upon  her  death  it  l)e 
sold  and  the  proceeds  equally  divided  among  all  his  said  chil- 
dren. 

His  widow  survived  until  Jan'y  18,  1878.  Ilis  son,  Joseph, 
the  testator  herein,  after  his  father's  death,  purchased  the  in- 
terest of  all  the  other  children,  excepting  Mrs.  Siaufer  and 
Mrs.  Jenks,  and  took  from  them  respectively  deeds  therefor 
in  the  usual  form  of  conveyances  of  real  estate.     He  occupied 
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the  premises  with  his  family  nntil  he  died,  April  28,  1874, 
leaving  the  said  Cora,  his  widow,  and  the  said  William  A., 
bis  only  child,  and  a  will  in  the  words  and  figures  following, 
to  wit: 

"In  the  name  of  God,  amen:  I,  Joseph  Heslet,  of  the  town 
of  Earl,  county  of  LaSalle  and  State  of  Illinois,  being  of  sound 
nnnd  and  memory,  and  considering  the  uncertainty  of  this 
frail  and  transitory  life,  do  therefore  make  and  ordain  and  pub- 
lish and  declare  this  to  be  my  last  will  and  testament;  that  is 
to  say: 

First,  After  all  my  lawful  debts  are  paid  and  discharged, 
the  residue  of  my  estate,  real  and  personal,  I  give  and  be- 
queath and  dispose  of  as  follows,  to  wit:  To  my  beloved  wife, 
$1,000  and  one-third  of  the  real  estate  of  the  homestead  dur- 
ing her  natural  life;  and  to  my  son,  William  Albert,  the  two- 
tl)ird3  of  my  homestead  estate;  and  to  my  brother,  James, 
$1,000;  and  $100  each  to  my  sisters,  Rachel  and  Mary  A.; 
and  ray  interest  in  property  at  Mendota  to  my  sister,  Martha, 
during  her  natural  life,  and  after  her  decease,  to  my  brother, 
James;  and  $1,200  to  the  American  Board  of  Commissioners 
for  foreign  missions;  and  $300  to  the  Trustees  of  the  Congre- 
gational Church  of  Earlville  towards  the  purchase  of  a  bell; 
and  my  80  acre  lot  in  the  to^vn  of  Meriden  to  be  disposed  of 
at  the  option  of  my  executor  and  proceeds  to  apj)ly  on  my 
debts  and  to  purchase  interest  of  heirs  on  my  homestead,  and 
any  remainder  to  go  to  maintenance  and  education  of  my 
child.  So  much  of  this  will  as  pertains  to  the  homestead  is 
not  to  take  eflect  till  the  death  of  my  mother.  If  there  should 
be  other  heirs  by  me  they  shall  share  equally  with  my  child, 
William  Albert.  Likewise  I  make,  constitute  and  appoint 
my  said  brother,  James  Ileslet,  to  be  executor  of  this,  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by  me 
made." 

The  executor  sold  the  eighty-acre  lot  mentioned  for  $2,090, 
but  did  not  purchase  the  interests  of  Mrs.  Jenks  and  Mrs. 
Staufer  in  the  proceeds  of  the  sale  of  the  homestead,  and  the 
latter,  upon  the  death  of  her  mother,  tiled  her  bill  against  her 
sister  and  the  widow,   child,   executor   and   legatees   of  her 
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brother  Joseph,  setting  up  her  father's  will,  her  mother's 
death  and  the  interests  of  the  parties  acquired,  as  above  stated, 
and  asking  to  have  the  homestead  sold  and  the  proceeds  dis- 
tributed to  tliose  entitled  thereto,  according  to  their  several 
interests;  whereupon  such  proceedings  were  had  that  on  the 
8th  of  March,  1879,  the  master  made  sale  of  the  premises  for 
$7,949.94,  of  which  one-third  was  paid  to  him  in  cash  and  the 
residue  secured  as  prescribed  bj  the  decree. 

After  paying  the  debts  and  claims  allowed  against  the  estate 
the  executor  has  in  his  hands  only  the  sum  of  $2,006,  being  a 
portion  of  the  proceeds  of  his  sale  of  the  eighty-acre  lot,  and 
which  by  the  will  are  specifically  appropriated  to  the  mainte- 
nance and  education  of  the  testator's  child,  and  nothing  re- 
maining to  apply  in  legacies,  except  the  ten-twelfths  of  the 
proceeds  of  the  sale  of  the  homestead,  which  if  available  for 
all,  is  insufficient  to  pay  them  in  full,  he  seeks  by  this  bill  to 
be  instructed  as  to  their  application. 

The  questions  are  whether  the  gifts,  by  the  will,  of  "one- 
third  of  the  real  estate  of  the  homestead"  to  the  widow  for 
life,  and  of  the  two-thirds  of  his  "  homestead  estate  "  to  the 
diild,  are  devises  of  real  estate;  and  if  not,  whether  they  are 
nevertheless  specific  legacies,  to  be  therefore  paid  in  full — or 
demonstrative,  to  be  paid  as  far  as  the  fund  charged  will  reach 
— or  general,  to  be  abated  and  paid  ratably  with  the  others; 
and  also  what  amount  in  value  was  intended  to  be  given  by  these 
bequests  respectively. 

It  was  held  by  the  circuit  court,  and  we  think  correctly, 
that  they  were  not  devises  of  real  estate.  The  authorities  are 
clear  that  what  John  Ileslet  by  his  will  gave  to  his  children, 
proceeds  of  sale  directed  to  be  made  of  land,  was  money. 
Baker  v.  Copenbarger,  15  111.  103;  Jennings  v.  Smith,  29 
Id.  116. 

While  those  entitled  to  those  proceeds  might  have  elected  to 
take  and  hold  the  land  as  such,  in  lieu  of  them,  they  could  do 
so  only  with  the  concurrence  of  all  who  were  so  entitled.  Baker 
V.  Copenbarger,  supra;  Ridgeway  v.  Underwood,  67  111.  430. 
There  being  no  such  concurrence  in  this  case,  the  interest  of 
Joseph  remained  in  him  an  interest  in  money,  and  his  bequests 
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of  it  by  the  description  of  land  could  not  change  its  real  cliar- 
acter  in  the  hands  of  his  legatees.  1  Jarman  on  Wills,  inarg. 
p.  536. 

We  hold  that  they  were  bequests  respectively  of  the  pro- 
portions stated  of  his  interest  as  it  was,  that  is,  of  ten-twelftbs 
of  the  proceeds  of  the  sale  of  the  land:  1  Jarman  on  Wills,  p. 
537;  Heirs  of  Wright  v.  Minshall,  72  111.  584. 

But  what  amount  was  intended  ?  There  being  no  devise  of 
land  or  any  estate  therein  to  the  widow,  so  as  to  bar  her  dower 
in  lands,  or  her  share  in  personal  estate,  under  the  statute  tlien 
in  force,  she  was  entitled,  if  she  chose  to  claim  it,  to  one-third 
of  all  the  personalty  remaining  after  the  payment  of  debts; 
and  to  this  right  all  legacies  must  yield:  Jennings  v.  Smith, 
supra.  Upon  this  ground  the  circuit  court  construed  the  be- 
quest to  the  widow  of  "  one-third  of  the  real  estate  of  the  home- 
stead," to  mean  one- third  of  ten-twelfths  of  the  proceeds  of  the 
sale  of  the  homestead  remaining  after  deducting  the  one-third 
of  said  ten-twelfths  to  which  she  was  so  entitled  under  the 
statute, — in  other  words,  one-third  of  two-thirds  of  said  ten- 
twelfths;  and  so  also  of  the  bequest  to  the  child.  We  do  not 
suppose  it  intended  to  construe  the  words  "  one-third"  to  mean 
"two-ninths,"  or  "two-thirds"  to  mean  "four-ninths,"  but 
that  "the  proceeds  of  the  sale  of  the  homestead"  meant  in 
this  case  so  much  only  of  such  proceeds  as  under  the  facts  were 
subject  to  bequest.    The  results,  however,  are  the  same. 

In  this  we  think  there  was  error.  Indeed  it  can  hardly  be 
said  to  be  construction,  in  its  proper  sense,  the  object  of  which 
is  to  ascertain  the  meaning  of  language  used,  but  rather  a 
declaration  of  the  supposed  effect  and  actual  operation  of  the 
language;  not  of  its  own  force  or  of  the  intention  of  the  party 
using  it,  but  as  legally  compelled  by  facts  dehors  the  writ^ 
ing.  It  is  to  be  observed  that  the  widow  here  did  not  claim 
any  portion  of  the  proceeds  under  the  statute,  but  sought  to 
subject  tliem  absolutely  to  the  disposition  of  the  will;  and 
since  this  could  not  injuriously  affect  any  other  party  it  was 
not  for  the  executor  or  the  court  to  interpose  as  her  right  what 
she  thus  disclaimed.  Nor  if  she  claimed  it  could  her  claim 
necessarily  embrace  any  portion  of  these  proceeds  specifically. 
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But  if  this  had  been  otherwise  there  was  no  ambiguity  in 
tlie  will  upon  the  subject  in  question  requiring  construction. 
Ten-twelfths  of  the  proceeds  of  a  sale  to  be  made  is  a  sura  r.s 
certain  in  the  eye  of  the  law  as  any  that  can  be  stated  in  dollars. 
It  is  ten-twelfths  of  the  amount  of  the  price  brought,  less  the 
expenses  of  the  sale.  A^d  this  meaning  could  not  be  aflFected 
by  the  widow's  statutory  right,  althou.crh  its  operation  migbt. 
But  the  construction  under  consideration,  if  otherwise  proper, 
is  erroneous  as  a  statement  of  the  operation  of  these  bequests, 
in  that  it  is  confined  to  them,  notwithstanding  the  fact  that 
the  widow's  statutory  right,  if  it  diminished  these,  would 
diminish  the  other  pecuniary  legacies  also  in  the  same  propor- 
tion. The  decree  directs  that  these,  as  thus  reduced,  be  paid 
pro  rata  with  the  otliers,  which  are  not  so  reduced,  thus  mak- 
ing them  too  small  relatively,  even  if  tliey  were  to  be  paid^ro 
rata^  by  just  the  amount  of  the  reduction. 

But  they  are  not  to  be  so  paid  unless  they  are  general  lega- 
cies. It  is  deemed  unnecessary  to  refer  to  many  of  the  cases 
cited  in  the  briefs  upon  the  distinctions  between  general  and 
specific  legacies.  Most  of  them  relate  to  bequests  of  money 
due  or  becoming  due  to  the  testator,  and  secured  or  evidenced 
by  instruments  in  writing;  in  which  the  inquiry  seems  to  be, 
whether  the  gift  is  of  such  instrument  or  of  the  money  in  the 
condition  stated,  that  is,  of  the  debt  itself,  or  is  of  a  certain 
amount  of  money,  and  the  fact  and  manner  of  its  security  are 
stated  as  incidental  or  as  indicative  merely  of  the  source  from 
which  it  is  to  be  most  conveniently  realized;  and  the  rule 
agreed  on  is  that  the  former  is  specific  and  the  latter  general, 
but  in  determining  the  subject  of  the  gift,  in  view  of  this  dis- 
tinction, different  courts  have  put  diflerent  constructions  upon 
language  which  seems  to  be  of  very  nearly,  if  not  quite,  the 
same  import  Others  of  these  cases  are  upon  bequests  of  par- 
ticular shares  of  stock  in  incorporated  companies,  which  are 
uniformly  held  to  be  specific.  Here  the  bequests  are  of  one- 
third  and  two-thirds  rdspectively  of  what  the  testator  calls  his 
homestead;  which,  as  we  have  seen,  are  tantamount  to  thesj 
proportions  of  his  interest  in  the  particular  real  estate  referre^l 
to;  that  is,  one- third  and  two- thirds  of  ten- twelfths  of  the  pro- 
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ceeda  of  its  sale;  and  the  question  is  whether  these  are  general 
or  specific. 

Perhaps  the  most  intelligible  and  satisfactory  description  of 
a  specific  bequest  is  given  by  Lord  Hardwicke  in  Purse  v. 
Snaplin,  1  Atk.  417,  as  one  which  specifically  describes  the 
property  or  interest  bequeathed  and  distinguishes  it  from  all 
others  of  the  same  kind.  See,  also,  Bouvier's  Law  Diet.  Vol.  ii. 
p.  17;  Hinton  v.  Pinke,  1  P.  Wms.  540,  note  1;  Stephenson  v. 
Dawson,  3  Beav.  342;  Stout  v.  Hast,  2  Halstead,  214;  Towle  v. 
Swasey,  106  Mass.  106. 

So  money,  if  sufficiently  distinguished,  may  be  the  subject 
of  a  specific  bequest,  as  money  in  a  certain  bank,  or  in  such  a 
chest,  Ibid,  And  money  the  proceeds  of  any  property  or  in- 
terest so  distinguished,  is  as  clearly  distinguished  as  such 
property  or  interest  itself.  Eedf.  on  Wills,  Vol.  ii.  Ch.  1, 
§  7,  ^  22  (p.  145  of  2d  Ed.);  Ptoper  on  Legacies,  Vol.  i.  Ch.  3, 
§  3,  p.^199;  Page  v.  Leapingwell,  18  Ves.  463;  Creed  v.  Creed, 
11  CI.  &Fin.  491;  Stout  v.  Hast,  8upra\  Chase  v.  Lockerman, 
11  Gill.  &  J.  185;  Gilbrath  v.  Winter,  10  Ohio,  64. 

Thus  it  appears  that  the  bequests  by  John  Heslet  to  his 
children  being  the  proceeds  of  real  estate  described  to  be  sold, 
were  specific,  and  the  bequests  by  Joseph  of  the  same  interests, 
or  of  any  specified  part  thereof,  must  therefore,  by  force  of  the 
terms,  be  specific  also. 

But  counsel  for  appellee  insist  that  to  be  specific  the  bequest 
must  be  something  in  the  testator's  possession  at  the  time  of 
making  the  will,  and  at  the  time  of  his  death,  citing  Bouvier, 
»upra^  and  that  her*  he  had  not  at  either  of  those  times  the 
]X)ssession  or  the  enjoyment  of  the  particular  thing  sought  to 
be  bequeathed,  but  was  simply  a  legatee  expectant  under  the 
will  of  his  father. 

Although  the  proceeds  of  the  sale  were  in  expectancy  the 
ricfht  to  them  was  vested  in  the  testator  at  the  time  of  the  exe- 
cution  of  the  will  and  at  the  time  of  his  death.  Such  an  in- 
terest ie  the  subject  of  sale  or  gift  inter  vivos,  why  not  also  of 
specific  bequest  %  How  does  it  differ  in  principle  from  a 
legacy  of  the  money  to  become  due  upon  a  particular  mort- 
gage « 


Digitized  by 


Google 


30  Appellate  Courts  op  Illinois. 

Trustees  of  Schools  v.  Kay. 

What  one  has  contracted  for  he  is  regarded  as  possessed  of, 
for  testamentary  disposition.  Redf.  on  Wills,  Oh.  1,  §  6,  T^  12 
(p.  122),  and  notes  and  the  case  cited  and  qnoted  from  in  note 
47,  on  p.  123;  Collison  v.  Girling,  4  My.  &  Cr.  63. 

In  our  opinion  these  are  specific  legacies,  to  be  paid  in  fall. 
We  do  not  think  the  testator's  real  estate  or  any  interest  therein 
was  charged  with  the  payment  of  legacies.  The  intention  to 
create  such  charge  must  be  either  expressly  declared,  or  fairly 
and  satisfactorily  inferred  from  the  language  and  disposition  of 
the  will — as  where  he  directs  the  debts  and  legacies  to  be  first 
paid,  or  devises  real  estate  after  the  payment  of  legacies,  or 
the  remainder  after  such  payment  Heslop  v.  Gatton,  Exec'r, 
etc.,  71  111.  628;  Reynolds  v.  Reynolds,  Exec'r,  16  N.  Y.,  259; 
Lupton  V.  Lupton,  2  Johns  Chy.  Rep.  marg.  p.  623;  Keeling 
V.  Brown,  5  Ves.  359.  No  such  expression  or  implication  ap- 
pears in  this  will.  In  all  the  cases  when  such  charge  has  been 
held  to  be  made,  so  far  as  we  are  aware,  legacies  are  mentioned 
eo  nomiiie  or  by  clear  description,  or  reference,  distinguishing 
them  from  debts. 

i  We  do  not  think  it  proper  to  indicate  any  views  npon  points 
not  passed  on  by  the  circuit  court,  but  for  the  errors  above 
stated  the  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  conformity  herewith. 

Reversed  and  remanded. 


Trustees  of  Scnoous,  T.  27,  N.  R.  13,  W.  of  3  P.  M. 

V. 

Wilson  S.  Kay. 

1.  Trustees— Settino  OFF  SCHOOL  disthict—Makdamub.— Under  the 
third  clause  of  section  33  of  the  school  law,  as  amended  by  the  act  of  1879, 
it  was  discretionary  on  petition  to  the  trastees  to  set  off  territory  fix>m  one 
distri.tto  another,  and  therefore  they  could  not  be  compelled  to  do  bo  by 
mandamus. 

2.  Former  opiitioits  not  nr  point.— That  the  opinions  of  the  Supreme 
Court  to  the  contrary  arose  under  the  statute  of  1874,  and  aie  not  in  point. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county;  the  Hon. 
FsANKUN  Blades,  Judge,  presiding.  Opinion  filed  December 
31,  1880. 

Mr.  M.  B.  Weight,  for  appellant;  that  where  an  inferior 
tribnnal  has  a  discretion  and  exercises  it,  the  court  has  no 
jurisdiction  to  control  it  by  mandamus:  The  People  v.  Curyea, 
16  111.  547;  High  on  Extraordinary  Eemedies,  Sec  325;  The 
People  V.  Forquier,  Breese,  104;  County  of  St.  Clair  v.  Peo- 
ple, 85  111.  401;  People  v.  LaSalle  County,  84  Bl.  307. 

A  party  applying  for  a  writ  of  mandamus,  must  show  a 
clear  right  to  the  relief  sought,  and  that  he  has  no  other  ade- 
quate remedy:  People  v.  Hun  toon,  71  111.  536;  People  v. 
Foss,  88  111.  141;  People  v.  Chicago,  53  111.  424;  School  In- 
spectors V.  Grove,  20  111.  532;  People  v.  Wiant,  48  111.  263. 

When  the\writ  is  to  enforce  a  public  right,  or  to  compel  the 
performance  of  a  public  duty,  the  people  are  regarded  as  the 
real  party:  County  of  Polk  v.  the  State,  11  111.  202. 

A  writ  of  mandamus  will  not  be  awarded,  except  where  the 
right  of  the  relator  is  clear,  and  the  party  sought  to  be  coerced 
is  bound  to  act:  The  People  v.  Hatch,  83  111.  9;  The  County 
of  St.  Clair  v.  The  People,  85  111.  396;  The  People  v.  Lieb,  85 
111.  485;  The  People  v.  C.  &  A.  R.  R.  Co.  55  111.  95;  The  Peo- 
ple V.  Foss,  88  111.  141. 

Messrs.  Kay  &  Euans,  for  appellee;  that  the  trustees  have 
no  discretion  under  the  third  clause  of  section  33,  cited  The 
Trustees  of  Schools  v.  the  People,  76  111.  621;  School  Trustees 
V.  The  People,  71  111.  559. 

As  to  the  right  of  the  relator  to  present  the  petition:  Tlio 
Village  of  Glencoe  v.  The  People,  78  111.  382. 

Pleasants,  J.  Petition  by  appellee  filed  Nov.  4, 1879,  for 
mandamus  to  compel  the  trustees  to  set  off  territory  from 
one  district  to  another,  under  the  3d  clause  of  the  33d  section 
of  the  school  law  of  1877.     Hurd's  R.  S.  1877,  p.  900. 

A  demurrer  thereto  was  overruled  and  the  writ  awarded. 

The  clause  referred  to  requires  a  petition  of  two  thirds  of 
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all  the  voters  in  the  territory  desiring  to  be  set  off,  while  the 
otliers  providing  for  clmnging  the  boundaries  of  school  dis- 
tricts and  creating  new  districts  in  other  cases,  require  a  peti- 
tion of  only  a  majority.  By  the  sixth  clause  of  said  section 
discretionary  powers  are  granted  to  the  trustees  '*  in  the  matter 
of  changing  the  boundaries  of  school  districts,  and  in  cre- 
ating new  districts,  when  petitioned  by  a  majority  of  the  legal 
voters  to  do  so,"  which  therefore  did  not  apply  to  proceedings 
under  the  third  clause. 

But  tlie  act  of  1879  (Laws  of  1879  p.  287),  amending  said 
section  in  several  particulars,  which  tlie  circuit  court  and 
counsel  seem  to  have  overlooked,  extends  this  grant  of  dis- 
cretionary power  to  the  trustees  in  the  matter  aforesaid,  "  wlien 
petitioned  as  hereinbefore  provided,"  thus  reaching  the  proceed- 
ini^B  under  the  third  clause,  as  well  as  the  others.  Mandamus 
therefore  would  not  lie,  and  the  demurrer  should  have  been 
sustained.  The  People,  ex  rel,  v.  The  Board  of  Supervisors  of 
LaSalle  County,  84  111.  307  ;  County  of  St.  Clair  v.  The 
People,  85  111.  401;  Hildreth  v.  IIeath*^et  al.  1  Bradwell,  85-6. 

The  case  of  the  Trustees  of  Schools  v.  The  People,  76  111. 
021,  arose  under  the  act  of  1874,  which  was  mandatory,  and  is 
iiot  in  point. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Eeversed  and  remanded. 


Briggs  Fuller 

V. 

John  Bates. 


'  1.  Appeal— CBnTiFir ATE  of  importance— Refusal  of. — The  jud^ 
nient  of  the  court  below  was  affirmed.  An  appeal  was  prayed  to  the  Su- 
preme Court  and  motion  made  for  a  certificate  of  importance*,  the  judgment 
being  under  $1,000.  The  certificate  was  refused  but  the  order  allowing  the 
appeal  was  entered,  the  court  stating  that  tliere  was  no  question  involved 
which  would  allow  it  to  grant  a  certificate.    The  case  was  docketed  in  the 
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Supreme  Court,  and  continued  for  the  purpose  of  allowing  the  appellant  to 
obtain  the  required  certificate,  held  that  there  was  no  question  involved  which 
would  authorize  the  court  to  exercise  its  judicial  discretion  under  the  statute 
and  such  oertificate  was  refused. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
JosiAH  McRoBEKTS,  Judgc,  presiding.  Opinion  tiled  January 
19,  1881. 

Samuel  Eicholson,  for  appellant. 

Messrs.  Jordan  &  Stough,  and  Messrs.  Doud  &  Wing,  for 
appellee. 

Feb  Curiam.  In  this  case  at  a  former  term  of  this  court, 
the  alleged  certificate  of  the  court  below,  that  the  record  con- 
tained all  the  evidence  heard  in  the  case,  was  stricken  from  the 
record,  for  reasons  stated  in  the  opinion  of  the  court  then  filed, 
and  the  judgment  of  the  court  below  was  affirmed.  6  Brad- 
well,  442. 

Upon  the  affirmance  of  the  judgment,  the  appellant  prayed 
for  an  appeal  to  the  Supreme  Court  and  moved  for  a  certificate 
of  importance  under  the  statute,  as  the  amount  of  the  judgment 
was  less  than  $1,000,  exclusive  of  costs. 

Upon  consideration  of  the  motion,  wc  could  not  judicially 
say  that  the  case  involved  any  questions  of  law  of  such  impor- 
tance, either  on  account  of  principal  or  collateral  interests,  as 
to  require  h  decision  thereon  by  the  Supreme  Court,  and  there- 
fore overruled  the  motion  for  a  certificate  to  that  efiect,  at  the 
same  time  stating  to  counsel  for  appellant,  that  if  he  so  desired, 
he  might  take  an  order  allowing  an  appeal  without  such  cer- 
tificate, and  he  must  run  the  risk  of  being  able  to  obtain,  in 
the  Supreme  Court,  a  review  of  the  action  of  this  court  in  the 
premises. 

The  appellant  perfected  an  appeal  by  filing  bond,  and  as  we 
are  now  advised  by  papers  filed  herein,  the  cause  was  contin- 
ued at  the  last  September  term  of  the  Supreme  Court  to  ena- 
ble him  to  again  apply  for  such  certificate. 

The  application  has  been  made  at  this  term,  and  we  have 
Vol.  vin.   s 
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carefully  considered  the  same,  and  liave  fonnd  no  sufficient 
reason  to  depart  from  our  former  determination. 

There*  are  no  such  questions  of  law  in  the  case,  as  we  can 
discover,  that  in  the  contemplation  of  the  statute  must  exist 
to  justiiy  us  in  exercising  that  judicial  discretion  with  which 
the  statute  invests  us.  If  we  should  certify  this  cause  to  the 
Supreme  Court,  we  see  no  valid  reason  why  we  should  not  do 
the  same  in  every  case  where  the  parties  are  not  satisfied  with 
the  judgment  of  this  court. 

The  motion  for  a  certificate  of  importance  must  be  over- 
ruled. 

Motion  overruled. 


The  County  of  Grundy 

V. 

Anthony  Hughes. 

1.  Powers  op  county. — ^That  counties  iKwsess  no  powers  except  those 
"spocially  griven  by  law"  or  '*  necessary  to  the  exercise  of"  some  so  given. 

2.  Power  op  counties  to  pay  bounties. — ^That  under  the  act  of  May 
2,  1861.  declaring  among  other  things  '*  that  the  corporate  authorities  of  any 
town  or  city  and  the  county  court  or  board  of  supervisors  of  any  county  in 
this  State  is  hereby  authorized  to  appropriate  such  sums  as  they  may  deem 
expedient  for  the  purpose  of  aiding  in  the  formation  and  equipment  of  volun- 
teer companies  mustered  into  the  service  of  the  United  States  or  of  the  State 
for  the  purpose  of  enforcing  the  laws,  suppressing  insurrection  or  repelling  in- 
vasion, and  to  aid  in  the  support  of  the  families  of  members  of  such  com- 
panies while  engaged  in  such  military  services,"  power  was  given  to  these 
corporate  authorities  (among  which  are  coimties)  to  appropriate  money  for 
bounties  to  be  raised  by  taxation. 

3.  Opinions  op  the  supueme  court. — ^That  in  Briscoe  v.  Alison  the  at- 
tention of  the  Supreme  Court  was  not  called  to  the  Act  of  1861.  The  power 
to  levy  the  tax  there  in  question  was  claimed  solely  under  the  Private  Law  of 
1865,  and  it  was  therefore  very  naturally  assumed  that  if  not  given  by  that  law 
it  was  not  given  at  all.  But  in  Fell  v.  The  Supervisora  of  McLean  Co.  48  111. 
216,  the  court  did  expressly  recognize  the  validity  of  a  tax  levied  for  three 
successive  years  under  the  act  of  1861. 

4.  Enlistment — Averment. — ^That  the  averment  in  the  declaration  the 
enlistment  was  made  under  the  call  mentioned,  and  credited  to  the  county 
thereon  was  sufficient. 
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5.  Claim  against  county — ^How  prosecutbd — ^Appeal. — That  a  per- 
son presenting  a  claim  against  the  county  to  the  board  of  supervisors,  upon 
the  rejection  of  such  claim  may  appeal  to  the  circuit  oom't,  or  bring  an  orig- 
inal action  on  the  claim  in  that  court,  notwithstanding  its  rejection  by  the 
board. 

6.  County  not  ijable  for  interest. — ^That  the  county  was  not  liable 
for  interest  on  the  amount  of  the  bounty.  Interest  has  been  allowed  against 
a  county  in  the  nature  of  damages  when  the  plaintiff's  money  has  been  tor- 
tiously  obtained  and  withheld;  but  where  the  cause  of  action  arises  upon  a 
pure  contract  in  this  State  a  municipal  corporation  is  liable  for  interest  only 
upon  an  express  agreement  to  pay  it,  and  such  corporation  must  be  expressly 
or  impliedly  authorized  to  make  such  agreement. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon, 
George  W.  Stipp,  Judge,  presiding.  Opinion  filed  February 
28, 1881. 

Messrs.  Jordan  &  Stougii,  for  appellant;  that  in  constming 
a  statute  the  court  should  consider  the  surrounding  circum- 
stances and  condition  of  things,  cited  Clark  et  al.  v.  The  City 
of  Janesville,  10  Wis.  136. 

Tliat  the  resolution  passed  by  the  County  Board  was  void: 
Greenwood  v.  De  Kalb  County,  90  111.  600. 

As  to  the  ground  on  which  a  law  authorizing  the  payment 
of  bounties  to  volunteer  soldiers,  is  held  to  be  constitutional, 
see  Taylor  v.  Thompson  et  al.  42  111.  19. 

Contemporaneous  legislation  may  be  referred  to  in  the  con- 
struction of  a  statute:     Smith  v.  The  People,  47  N.  Y.  330. 

That  a  statute  that  extends  the  power  of  corporations,  or  in- 
creases the  burdens  of  taxation,  should  be  strictly  construed: 
Chestnutwood  v.  Hood  et  al.  68  111.  182. 

Tliat  if  the  claim  is  legal  and  binding  upon  the  county,  the 
remedy  is  by  a  writof  mandamus:  Giddings  v.  Quartermaster 
General,  25  Mich.  340;  Dayton  v.  Rounds,  27  Mich.  82. 

Counties  are  not  liable  to  pay  interest,  except  in  case  where 
there  is  an  express  agreement  to  do  so:  The  County  of  Pike 
v.  Hosford,  11  111.  170;  City  of  Chicago  v.  The  People  ex  rel. 
66  111.  327. 

Messrs.  Doud  &  Wing,  for  appellee;  that  a  remedial  statute 
should  be  liberally  construed,  cited  Wolcot  v.  Pond,  19  Conn. 
597. 
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All  laws  and  resolutions  offering  bounties  to  volunteers  have 
been  liberally  construed  by  the  Supreme  Court  of  Illinois: 
Drake  v.  Phillips,  40  111.  388;  Taylor  v.  Thompson,  42  111.  9; 
Henderson  v.  Lagow,  42  111.  360 ;  Misner  v.  BuUard,  43  111.  470 ; 
Larimer  v.  McLean  Co.  47  111.  36;  Stebbins  v.  Leaman,  47  111. 
362;  Weir  V.  Leibert,  48  111.  458;  Johnson  v.  Campbell,  49 
111.  316;  Elrod  v.  Bernadotte,  53  111.  369. 
■  Tliat  the  Supreme  Court  has  construed  the  act  of  1861 :  Fell 
V.  Supervisors  of  McLean  Co.  43  111.  216;  Supervisors  of  Mc- 
Lean Co.  V.  Augustus,  63  111.  40. 

That  the  statute  is  imperative:  Mai  comb  v.  Ilogers,  5 
Co  wen,  185. 

As  to  the  motion  to  dismiss  the  suit,  see  Kandolph  v.  Emer- 
ich,  13  111.  344;  Fergerson  v.  Eawlings,  23  111.  69;  Lindsay 
V.  Stout,  59  111.  491. 

Interest  cannot  be  recovered  in  Illinois  except  where  the 
statute  authorizes  it:  Madison  Co.  v.  Bartlett,  1  Scam.  67; 
City  of  Pekin  v.  Reynolds,  31  111.  530;  City  of  Chicago  v. 
Allock,  86  111.  385. 

When  interest  may  be  recovered:  LaSalle  v.  Simmons,  5 
Gilm.  520;  Wood  v.  Robbing,  11  Mass.  504;  Commonwealth 
V.  Crevor,  3  Binney,  121;  Chaney  v.  Yeates,  1  N.  H.  151;  Peo- 
ple V.  Gasherie,  9  Johns.  71;  Selleck  v.  French,  1  Conn.  32; 
Reid  V.  Renssellaer,  3  Cowen,  393;  III.  C.  R  R.  Co.  v.  Cobb 
et  al.  72  111.  148. 

Not  having  moved  the  court  below  for  a  re-assessment  of 
damages,  appellant  is  not  in  a  position  to  question  the  allow- 
ance of  interest:  McCard  v.  Mechanics'  National  Bank,  84 
111.  50. 

Pleasants,  J. — ^This  is  an  action  of  assumpsit  brought  by 
appellee  on  an  alleged  agreement  by  the  county  to  pay  him 
a  bounty  for  military  services  iii  the  late  war. 

Tlie  special  facts  averred  in  the  first  count  of  his  declaration 
are,  that  on  the  30th  day  of  December,  1863,  the  Board  of  Su- 
pervisors adopted  the  following  preamble  and  resolution: 

"  Whebeas,  the  President  of  the  United  States,  has  lately 
made  a  call  for  three  hundred  thousand  more  volunteers^  and 
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Ill  o  1  the  event  of  that  number  hot  being  furnished  by  the 
5th  day  of  January,  A.  D.  1864,  then  a  draft  be  made;  there- 
fore, 

^^ lie.solvedy  That  as  an  additional  inducement  to  persons  to 
enlist  under  said  call,  the  sum  of  one  hundred  and  ten  dol- 
lars bounty  be  and  hereby  is  appropriated  to  be  paid  to  each 
and  every  volunteer  who  has  been  and  may  hereafter  be  reg- 
ularly mustered  into  the  service  of  the  United  States  as 
Grundy  County  Volunteers,  under  said  call  and  be  credited 
to  said  county;"  that  relying  on  said  resolution  he  did  enlist 
on  the  14th  day  of  January,  1864,  and  was  regularly  mus- 
tered into  the  service  of  the  XT.  S.  as  a  volunteer  from  said 
county  under  said  call  and  was  so  credited  thereon  as  a  mem- 
ber of  Company  I  in  the  55th  Regiment  of  Illinois  Infantry; 
and  that  on  the  15th  of  February,  1864,  he  duly  presented  his 
claim  for  said  bounty  to  said  board. 

The  second  count  differs  only  in  that  after  the  averment  of 
plaintiffs,  it  pleads  and  sets  out  in  hoBC  verba  an  act  of  the 
legislature  of  Jan'y  18,  1865,  entitled,  "An  act  to  authorize 
tlie  levy  and  collection  of  taxes  in  the  counties  therein  named 
for  the  payment  of  bounties  to  persons  mustered  into  the  ser- 
vice of  the  United  States,  and  provide  for  the  adjustment 
of  claims  relating  to  the  same,"  the  first  section  of  which  en- 
acts that  the  board  of  supervisors  of  said  counties,  including 
Grundy,  "are  hereby  authorized  at  any  regular  or  special  ses- 
sion, to  levy  such  special  tax,  not  exceeding  three  per  centum 
annually  upon  the  taxable  property  in  said  counties,  as  may 
in  their  opinion  be  necessary  to  pay  and  discharge  any  part 
or  all  indebtedness  now  incurred,  or  which  may  by  said  board 
hereafter  be  created  or  incurred  on  account  of  any  appropria- 
tion which  has  heretofore  been  made  or  which  may  hereafter 
be  made  by  said  board,  for  the  payment  of  bounties  to  volun- 
teers or  drafted  men  who  have  been  mustered  into  the  service 
of  the  United  States,  or  to  volunteers  who  may  hereafter  enlist 
and  be  mustered  into  said  service,  and  have  been  or  mav  here- 
after  be  credited  to  said  counties."  Private  Laws  of  1865, 
p.  100. 

A  demurrer  to  these  counts  was  overruled,  and  defendant 
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abiding  by  it,  there  was  judgment  by  nil  dlcit  Defendant 
then  entered  its  motion  to  dismiss  the  suit  for  want  of  juris- 
diction, which  was  also  overruled,  and  thereupon  the  court  as- 
sessed the  plaintiff 's  damages  at  $216,  of  which. J105  was 
allowed  as  interest  from  the  time  of  presentation  of  the  claim, 
and  rendered  final  judgment  therefor.  * 

It  was  stipulated  that  there  had  been  no  express  agreement 
to  pay  interest,  and  exception  was  duly  taken  to  its  allowance 
as  well  as  to  the  other  rulings  of  the  court.  Tlie  eri'ors  here 
assigned  are  the  overruling  of  the  demurrer  and  of  the  motion 
to  dismiss  and  the  allowance  of  interest. 

It  is  objected  to  the  first  count  that  it  fails  to  show  any  au- 
thority given  to  the  defendant  to  pay  or  to  contract  to  pay 
bounties  for  enlistments.  Counties  possess  no  powers  except 
those  *'  specially  given  by  law,"  or  "  necessary  to  the  exercise 
of"  some  so  given.  Township  Organization  Law  of  1861,  Art. 
XIII.  §  2  ;  County  of  Hardin  v.  McFarlin,  82  III.  139. 
Unless,  therefore,  the  power  in  question — which  was  certainly 
an  extraordinary  one-^could  be  fairly  derived  under  some  act 
of  the  legislature  of  which  the  court  could  take  judicial  no- 
tice, the  count  was  substantially  defective. 

And  it  is  conceded  that  at  the  date  of  the  adoption  of  this 
bounty  resolution  there  was  no  such  act,  unless  it  was  that  of 
May  2,  1861,  entitled  "  An  act  to  encourage  the  formation  and 
equipment  of  volunteer  companies,"  p.  24  of  the  laws  of  the 
extra  session,  in  Pub.  and  Ex.  Laws  of  Illinois,  1861,  by  the 
first  section  of  which  it  is  declared  "that  the  corporate  author- 
ities of  any  town  or  city,  and  the  county  court  or  board  of 
supervisors  of  any  county  in  this  State,  is  hereby  authorized 
to  appropriate  such  sum  as  they  may  deem  expedient,  for  the 
purpose  of  aiding  in  the  formation  and  equipment  of  volun- 
teer companies  mustered  into  the  service  of  the  United  States 
or  of  the  State,  for  the  purpose  of  enforcing  the  laws,  sup- 
pressing insurrection  or  repelling  invasion,  and  to  aid  in  the 
support  of  the  families  of  members  of  such  companies  while 
engaged  in  such  military  services." 

The  following  sections  authorize  the  levy  and  collection  of 
a  tax  to  raise  the  means  required,  direct  the  appointment  of 
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agents  to  disburse  them,  and  legalize  appropriations  previously 
made  for  the  purposes  indicated  in  the  first. 

That  it  was  not  understood  to  be  the  intention  or  effect  of  this  • 
act  to  confer  power  to  pay  bounties  is  argued  from  the  facts  tliat 
they  were  no  where  offered  until  long  after  its  passaii^e — tlmt 
numerous  acts  were  afterwards  passed  expressly  conferring  it 
upon  municipal  corporations  therein  respectively  named, — and 
that  the  Supreme  Court  held  in  Briscoe  v.  Allison,  43  111.  291, 
that  bounties  not  embraced  within  the  terms  of  a  private  law 
of  1865,  were  unauthorized. 

Manifestly  the  legislature  contemplated  a  definite  end,  stated 
— the  formation  and  equipment  of  volunteer  companies  for 
certain  military  service — and  gave  power  to  these  corporate 
authorities  to  aid  in  its  accomplishment  by  the  appropriation 
of  money  to  be  raised  by  taxation.  It  may  be  that  this  or  any 
other  particular  application  of  it,  as  necessary,  was  not  in  mind. 

Tiiese  would  be  various,  depending  upon  the  changing  con- 
dition and  circumstances  of  the  country,  and  in  May  1861, 
were  to  a  great  extent  unforeseen.  Accordingly  no  attempt 
was  then  made  to  specify  them;  but  it  cannot  be  held  that  be- 
cause none  was  specified  none  was  authorized.  On  the  con- 
trary it  is  therefore  more  clear  that  whatever  application  should 
be  found  to  be  necessary  to  the  accomplishment  of  the  end  was 
as  much  within  the  grant  of  the  power  as  if  it  had  been  speci- 
fically so  declared.  And  whetlier  necessary  or  not  was  a  ques- 
tion which  must  be  determined  in  tlie  first  instance  by  the 
corporate  authorities.  Hence  the  time  when  they  first  deter- 
mined to  offer  bounties  is  no  argument  against  their  authority 
80  to  do  when  in  their  judgment  it  became  necessary.  Tiiat  it 
was  necessary  in  December,  1863,  in  order  to  avoid  a  draft, 
was  certainly  a  very  general  judgment  upon  a  very  wide  expe- 
rience. And  after  this  had  become  apparent  the  legislature 
did  not  hesitate,  upon  particular  request,  to  pass  laws  specifi- 
cally authorizing  it. 

In  the  case  of  Briscoe  v.  Allison,  the  attertion  of  the  court 
was  not  called  to  the  act  of  1861.  The  power  to  levy  the  tax 
there  in  question  was  claimed  solely  under  the  private  law  of 
1865,  and  it  was  therefore  very  naturally  assumed  that  if  not 
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given  by  that  law  it  was  not  given  at  all.  But  in  Fell  y.  Th^» 
Supervisors  of  McLean  County,  43  111.  216,  the  Supreme  Court 
did  expressly  recognize  the  validity  of  a  tax  levied  for  three 
successive  years,  under  the  act  of  1861.  And  further,  the  board 
of  supervisors  of  that  county  having  adopted  a  resolution  oflFer- 
ing  bounties,  substantially  like  the  one  now  under  considera- 
tion, and  in  the  same  month,  without  other  authority,  so  far  as 
we  have  been  able  to  discover,  than  said  act  of  1861,  an  action 
of  assumpsit  thereon  by  an  enlisted  volunteer  for  the  bounty 
was  sustained.  Larimer  v.  The  Board  of  Supervisors,  47  111. 
36.  So  aiijain,  and  after  consideration,  in  The  Board  of  Super- 
visors V.  Augustus,  63  Id.  40.  And  although  in  these  cases 
it  does  not  appear  that  the  question  of  power  to  pay  bounties 
was  raised,  yet  it  could  hardly  have  been  overlooked,  and  we 
must  regard  them  as  decisive  of  the  point. 

To  the  second  count  it  is  objected  that  the  act  of  July  IS, 
1805,  therein  set  out,  is  not  compulsory  but  permissive  merely, 
and  that  it  does  not  legalize  the  previous  resolution  of  the 
board  of  supervisors  or  make  it  obligatory  upon  the  county. 

The  objection,  if  valid,  would  be  unimportant  in  the  pres- 
ent case,  provided  the  views  above  expressed  in  reference  to  the 
first  count  are  sound;  but  as  it  may  be  material  under  the 
pleadings  in  some  of  those  of  the  same  general  character,  still 
pending  in  the  circuit  court,  we  observe  that  it  was  not  the 
object  of  this  act  merely  or  directly  to  validate  said  resolution 
and  henoe  it  does  not  employ  the  language  we  should  expect 
in  such  case.  The  title  declares  the  object  to  be  to  authorize 
taxation  for  the  payment  of  bounties,  and  the  enacting  clause 
following  the  title  expressly  incftides  bounties  heretofore  ofibred 
as  well  as  those  which  thereafter  should  be. 

Of  course  it  does  not  purport  to  compel  taxation  to  raise 
means  for  their  payment,  since  they  might  be  otherwise  pro- 
vided— as  by  voluntary  contribution.  But  it  authorizes  or 
permits  it,  and  that,  by  necessary  implication,  is  sufficient  to 
validate  the  offers  of  bounties  in  consideration  of  which  enlist- 
ments had  been  made.  The  obligation  of  the  county  did  not 
arise  upon  the  act,  but  upon  its  own  promise,  validated  by  the 
act,  and  was  according  to  the  terms  of  that  promise. 
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Nor  do  we  understand,  as  contended  by  counsel,  that  it  was- 
left  to  the  board  "  to  pay  and  discharge  any  part  or  all,"  of  the 
indebtedness  mentioned  as  they,  in  their  discretion,  should  see 
lit.  That  language  had  reference,  not  to  the  amount  to  be 
paid  but  to  the  amount  of  the  tax  to  be  levied  at  one  session. 
They  are  obligated  to  pay  to  the  extent  of  the  indebtedness, 
but  not  obligated  to  levy  at  one  session,  an  amount  sufficient 
to  pay  it  all;  for  that,  by  the  terms  of  the  act,  included  as 
well  what  was  to  be  as  what  had  been  contracted,  and  the 
amount  to  be  levied  could  not  exceed  three  per  centum  annu- 
ally upon  the  taxable  property  in  the  county. 

Another  objection  urged  against  both  counts,  is  that  they 
do  not  aver  that  the  enlistment  of  plaintiff  was  credited  to 
the  county  on  its  quota. 

The  averment  is  that  it  was  made  under  the  call  mentioned, 
and  credited  to  the  county  thereon.  We  think  that  sufficient. 
It  follows  substantially  the  language  of  the  resolution,  which 
necessarily  implies  that  under  this  call  an  account  was  opened 
between  the  general  government  and  the  county — that  the 
latter  was  indebted  to  the  former  for  its  proportion  of  the  num- 
ber of  men  required,  and  that  to  the  extent  of  its  credit  there- 
on it  was  saved  from  the  impending  draft. 

Counsel  for  appellant,  himself,  admits  that  if  the  enlist- 
ments exceeded  the  quota^  the  excess  was  not  credited  on  that 
call,  but  carried  over  to  be  credited  on  a  subsequent  one — re- 
ferring to  Adjutant-General's  lieport,  Illinois,  Vol.  I.,  pp.  36, 
37,  published  in  compliance  with  a  resolution  of  the  legislature 
of  February  16,  1867.  Thus  it  appears  that  the  averment 
brought  the  plaintiff's  claim  within  the  terms  of  the  promise, 
and  in  a  case  in  which  the  legislature  was  authorized  to  confer, 
as  it  did  confer,  the  power  to  make  the  promise. 

We  are  therefore  of  opinion  that  the  demurrer  to  the  declar- 
ation was  properly  overruled.  The  motion  to  dismiss  the  suit 
was  based  on  the  35th  section  of  the  act  of  March  31,  1874, 
entitled  "An  act  to  revise  the  law  in  relation  to  counties," 
which  provides  that  when  a  claim  is  presented  to  the  board  of 
supervisors  and  disallowed  in  whole  or  in  part,  and  its  nature 
is  not  such  that  its  allowance  is  discretionary  with  the  board,  the 


Digitized  by 


Google 


42  Appellate  Courts  op  Illinois. 

County  of  Grundy  v.  Hughes. 

person  presenting  it  may  appeal  from  the  decision  of  tlie  board 
to  the  circuit  court,  in  the  manner  and  upon  the  terms  in  said 
act  prescribed. 

Plaintiff's  claim  was  of  that  nature,  and  was  so  presented 
and  disallowed. 

By  the  31st  section  of  the  same  act  it  is  provided  that  "  all 
actions,  local  or  transitory,  against  any  county,  may  be  com- 
menced and  prosecuted  to  final  judgment  in  the  circuit  court 
or  any  court  of  general  jurisdiction  in  the  county  against 
which  the  action  is  brought."  It  is  insisted,  however,  that 
where  a  party  has  once  presented  his  claim  to  the  board  and 
received  its  decision  therein,  his  only  remedy  is  by  appeal. 

But  how  can  it  be  known  that  tlie  claim  will  not  be  allowed 
until  it  is  presented  ? 

Can  it  be  that  because  it  is  upon  a  contract  which  requires 
it  to  be  presented,  or,  if  not,  because  the  claimant  chooses  lirst 
to  give  the  board  an  opportunity  to  allow  and  pay  it  without 
suit,  he  thereby  loses  his  right  to  commence  and  prosecute  his 
action  upon  it  in  the  circuit  court  ?  We  do  not  think  the 
legislature  so  intended. 

It  is  also  suggested  that  the  only  original  remedy  in  the 
circuit  court  would  be  by  mandamus. 

Counties  are  subject  to  be  sued  like  other  corporations  or 
natural  persons,  and  in  the  same  forms  of  action  where  appli- 
cable. The  cause  of  action  here  is  a  simple  contract,  for  the 
breach  of  which  assumpsit  is  the  usual  and  appropriate  remedy. 
That  action  was  sustained  in  the  cases  hereinbefore  cited,  and 
was  expressly  held  proper  in  an  analogous  case  against  a  mu- 
nicipal corporation.  Elrod  v.  The  Town  of  Bernadotte,  53  111. 
368.     This  motion,  therefore,  was  also  rightfully  overruled. 

We  are  reluctantly  of  opinion,  however,  that  the  circuit 
court  erred  in  allowing  interest  upon  the  amount  of  the 
bounty.  It  is  true  that  it  has  been  allowed  against  a  county, 
as  in  the  nature  of  damages,  when  the  plaintiff's  money  has 
been  tortiously  obtained  and  withheld,  as  in  Tlie  County  of 
LaSalle  V.  Simmons,  5  Gilm.  520;  or  where  the  county  was 
chargeable  in  equity  as  for  a  breach  of  trust,  as  in  Bourland  v. 
The  County  of  Peoria,  16  Id.  539;  but  where  the  cause  of 
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action  arises  upon  a  pure  contract,  the  doctrine  in  this  State 
seems  to  be  that  a  municipal  corporation  is  liable  for  interest 
only  upon  express  agreement  to  pay  it.  County  of  Pike  v. 
Hosford,  11  111.  170;  City  of  Chicago  v.  The  People  ex  rel.  etc. 
56  Id.  327. 

And  the  county  must  be  expressly  or  impliedly  authorized 
to  make  such  agreement.  County  of  Hardin  v.  McFarlan,  82 
Id.  188;  Hall  v.  The  County  of  Jackson,  6  Bradwell,  612.  In 
this  case  there  was  no  such  agreement  or  authority  to  make  it. 
And  for  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. If,  however,  the  plaintiff  shall  remit,  to  the  amount 
of  the  interest  allowed,  we  see  no  objection  to  an  entry  of 
judgment  for  the  bounty  without  further  trial.  Doxey  v.  Mil- 
ler, 2  Bradwell,  34. 

Reversed  and  remanded. 


The  County  of  Grundy 

V. 

Milton  G.  Yaknell. 

1.  Statement. — ^This  is  similar  to  the  preceding  case,  and  reversed  and 
remanded  for  the  same  reasons. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
Qeorge  W.  Stipp,  Judge,  presiding.  Opinion  filed  February 
28,  1881. 

Messrs.  Jordan  &    Stouoh,  for  appellant 

Mr.  "William  Burby,  for  appellee. 

Pleasants,  J.  The  controlling  questions  on  this  record  are 
the  same  as  those  presented  in  the  case  of  the  county  against 
Anthony  Huglies,  8  Bradwell,  34.  We  think  the  ruling  of  the 
circuit  court  in  sustaining  the  demurrer  as  to  the  third  count 
was  right,  on  the  ground  that  whatever  obligation  was  assumed 
by  the  resolution  set  forth  in  said  count  was  personal  and  not 
on  behalf  of  the  county. 
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The  only  error  we  discover  was  the  allowance  of  interest, 
which  may  be  disposed  of  as  indicated  in  the  opinion  filed  in 
the  case  above  mentioned.  ^j^^^^^^j  ^^^  remanded. 


Robert  McCarty 

V. 

Tracy  Reeve. 


1.  Bill  to  foreclose  a  mobtgage  and  corkect  a  kistake  m  des- 
cription, INVOLVES  A  freehold. — Appellant  Robert  McCarty  executed  a 
mortgage  to  the  appellee;  by  a  mistake  of  the  person  who  drew  it  an  eighty 
acre  tract  was  describe4  as  being  in  section  22  when  it  should  have  been 
section  28,  upon  discovering  the  mistake  the  mortgagor  conveyed  the  eighty- 
acre  tract  to  his  son  one  of  the  appellees.  A  bill  was  filed  to  foreclose  the 
mortgage  and  correct  the  mistake:  heldj  that  a  freehold  was  involved  and  the 
appeal  should  have  been  taken  to  the  Supreme  Court. 

Appeal  from  tlie  Circuit  Court  of  Lee  county;  tlie  Hon. 
William  Brown,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

Bill  filed  by  tlie  appellee  against  the  appellants  to  correct 
a  mistake  in  a  mortgage  and  for  foreclosure. 

It  is  alleged  that  by  the  mistake  of  the  scrivener  one  eightj- 
acre  tract  was  described  as  being  in  section  twenty-two,  when 
it  should  have  been  section  twenty-eight.. 

That  the  mortgage  was  made  by  the  appellant  Robert 
McCarty  to  the  appellee,  and  that  after  said  mortgage  was 
made,  the  said  Robert  McCarty  discovering  the  mistake,  deed- 
ed said  eighty-acre  tract  to  his  son  William  P.,  the  other 
appellant. 

That  said  deed  was  without  consideration  and  was  executed 
to  defraud  the  complainant. 

The  prayer  of  the  bill  is  that  said  deed  to  William  P.  may 
be  decreed  to  be  null  and  void  as  to  the  rights  of  the  com- 
plainant, that  said  mortgage  may  be  reformed  and  declared  as  a 
first  lien  upon  all  the  mortgaged  premiseift  including  that  part 
claimed  by  William  P.  under  said  deed. 
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William  P.  answered  the  bill,  denying  that  any  mistake  was 
made,  and  if  made,  that  he  had  any  notice  thereof  when  he 
bought  the  land;  denies  that  his  deed  was  without  consideration 
or  made  to  defraud  complainant;  avers  payment  of  full  value 
for  the  land,  possession  in  himself  under  said  deed  from  his 
father,  and  claims  to  be  owner  in  fee. 

Robert  McCarty  also  answered  the  bill,  denying  the  material 
allegations  thereof.  Upon  hearing,  the  court  found  the  bill 
sustained  by  the  proofs,  reformed,  and  foreclosed  the  mortgaije 
and  decreed  the  deed  from  Robert  McCarty  to  William  P. 
void.     From  this  decree  this  appeal  is  taken. 

Mr.  Thomas  P.  Ditffet  and  Messrs  Dixon  &  Bethea,  for 
appellants. 

Mr.  A.  K.  Truesdell,  for  appellee. 

PiLLSBURY,  J.  Tlie  title  to  the  eighty-acre  tract  claimed  to 
be  omitted  from  the  mortgage,  was  in  William  P.  McCarty  in 
fee.  The  records  of  the  county  did  npt  disclose  any  lien  upon 
it  at  the  time  of  his  purchase. 

The  direct  operation  of  the  decree  is  to  deprive  him  of  his 
fee  simple  title,  by  subjecting  it  to  the  title  of  the  mortgage. 
A  freehold  is  thus  involved  in  this  cause,  and  the  appeal  should 
have  been  taken  to  the  Supreme  Court  We  have  no  jurisdiction 
to  determine  the  question  whether  the  decree  of  tlie  court  be- 
low, was  proper  in  depriving  the  said  William  P.  of  his  fee  in 
the  land. 

The  appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 


TiMON  Aldrich 

V. 

The  City  op  Polo. 


1 .  Appeaub  from  justice— Right  op  plantiff  and  defendant  to— 
Jurisdiction. — Where  one  party  to  a  judgment  before  a  justice  of  the  peace 
takes  an  appeal  to  the  circoit  court,  the  other  party,  if  he  wishes  to  appeal^ 
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most  take  his  appeal  to  the  same  comrt  and  cannot  appeal  to  the  county  or 
any  other  court.  The  court  to  which  the  first  appeal  is  perfected  obtains 
ezclusive  jurisdiction. 

2.  Appeals  to  cracmT  and  county  courts.— Where  an  appeal  wos 
taken  by  a  plaintiff  from  a  judgment  of  a  justice  of  the  peace  to  the  circuit 
court  and  perfected  and  after  such  appeal  was  perfected  and  within  the  twenty 
days  after  the  rendition  of  the  judgment  the  defendant  took  an  appeal  to  the 
county  court,  held  that  the  circuit  court  having  first  acquired  jurisdiction, 
the  appellee  was  bound  to  follow  the  appeal  and  litigate  the  entire  controverBy 
in  that  tribunal.  If  he  fears  the  appellant  would  dismiss  his  appeal  he  would 
likewise  have  appealed  to  the  same  court 

3.  The  county  court  no  jurisdiction  op  second  APPBAir-That  the 
county  court  acquired  no  jurisdiction  to  tiy  the  cause,  and  it  was  proper  to  strike 
the  cause  from  the  docket  of  that  court.  The  case  having  been  continued  by 
agreement,  the  court  had  jurisdiction  to  strike  it  from  the  docket,  although  no 
appeal  summons  had  been  issued. 

4.  Transcript — ^That  the  justice  having  sent  the  original  papers  up  -to 
the  circuit  court,  they  could  not  be  obtained  to  file  in  the  county  court 

Appeal  from  the  County  Court  of  Ogle  county;  the  Hon. 
Albert  Woodcock,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

The  city  of  Polo  recovered  a  judgment  against  the  appeU 
lant  before  the  police  magistrate  of  that  city,  and  not  being: 
satisfied  therewith  on  the  same  day  the  magistrate  rendered 
the  judgment,  prayed  an  appeal  to  the  Circuit  Court  of  Ogle 
county.  The  prayer  for  tlie  appeal  was  entered  upon  the 
docket  by  the  magistrate,  who,  within  the  twenty  days  there- 
after, caused  a  transcript  of  the  docket  and  the  papers  in  the 
case,  to  be  filed  with  the  clerk  of  the  circuit  court.  On  the 
nineteenth  day  after  rendition  of  the  judgment  the  appellant 
filed  an  appeal  bond,  in  the  office  of  the  clerk  of  the  county 
court,  and  subsequently  caused  a  supersedeas  to  be  issued  to 
said  justice  with  a  command  to  return  the  papers  and  a  trans- 
cript to  the  county  court. 

Tlie  cause  was  continued  in  the  county  court  by  the  agree- 
ment of  the  parties,  no  return  having  been  made  by  the  mag- 
istrate. At  the  February  term,  1880,  of  said  county  court,  the 
cause  was  again  continued  by  agreement  until  the  June  term. 

At  said  June  term  the  magistrate,  in  obedience  to  a  writ  of 
certiorari    previously    issued,    filed  in  said  county  court    a 
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transcript  of  his  docket,  and  making  a  further  return  that  he 
could  not  send  np  the  papers  in  the  cause  for  the  reason  that 
he  had  within  twenty  days  from  the  date  of  the  judgment 
sent  them  to  the  clerk  of  the  circuit  court,  to  which  court 
the  city  had  appealed  said  cause. 

Upon  this  return  the  appellee  move*!  the  county  court  to 
strike  said  cause  from  the  docket  because  the  appeal  was  taken 
to  and  was  pending  in  the  circuit  court.  The  county  court 
sustained  the  motion  and  the  defendant  appeals  to  this  court 

Mr.  Morton  D.  Swift  and  Edward  F.  Dutcher,  for  appel- 
lant; that  both  parties  may  appeal  from  the  judgment  of  a 
justice  of  the  peace,  cited  Bacon  v.  Lawrence.  26  111.  63. 

The  court  had  no  jurisdiction  to  strike  the  case  from  the 
docket,  no  appearance  in  writing  having  been  entered  and  no 
summons  issued:  Camp  v.  Hogan,  73  111.  228. 

Mr.  James  W.  Allaben  and  Mr.  James  U.  Cartwrioht,  for 
appellee;  that  jurisdiction  of  the  subject-matter  is  obtained  by 
the  justice  transmitting  the  papers  in  the  case  with  a  trans- 
cript to  the  clerk  of  the  court  to  which  the  appeal  is  taken, 
cited  Reed  v.  Driscoll,  84  111.  96;  (Jampbell  v.  McCahan. 
41  111.  45. 

In  case  the  appeal  is  taken  and  perfected  before  the  justice, 
the  superior  court  acquires  jurisdiction  at  once  over  the  parties. 
No  snmmons  to  the  appellee  is  required,  but  he  is  bound  to 
take  notice  of  the  appeal:  Boyd  v.  Kocher,  31  111.  295;  Fix  v. 
Quinn,  T5  III.  232. 

Tlie  county  court  had  no  jurisdiction  of  the  case:  Wadharas 
r.  Hotchkiss,  80  111.  437. 

In  cases  of  concurrent  jurisdiction  the  court  which  first 
obtains  jurisdiction  of  the  subject-matter  must  proceed  and 
finally  disjwse  of  it:  Mason  v.  Piggott,  11  III.  85;  Koss 
V.  Buchanan,  13  111.  55;  2  Kent's  Com.  125;  Smith  v.McIver, 
9  Wheaton,  523;  Slyhoof  v.  Flitcraft,  1  Ashmead,  171;  Mer- 
rill  V.  Lake,  16  Ohio,  373;  1  Grant's  cases,  Penn.  212;  Ex  parte 
Bushnell,  8  Ohio  St.  599;  25  Barber  N.  Y.  513;  Bs  parte 
Holman,  28  Iowa,  88. 
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The  dismissal  of  an  appeal  is  equivalent  to  the  affirmance 
of  the  judgment  appealed  from:  McConnell  v.  Parsons,  2  Scam. 
571;  Sutherland  v.  Phelps,  22  III  91. 

The  necessity  of  entering  appearance  in  writing  or  issuing 
summons ,  was  removed  by  appellee  appearing  and  agreeing 
to  a  continuance:  Snell  v.  North  Planing  Mill  Co.  89  111.  681; 
Barns  V.  Nichols,  89  111.  480;  Hohmaun  v.  Eiterinan,  86  111.  92. 

PiLLSBUEY,  J.  It  is  admitted  by  appellant  that  the  appeal 
was  properly  taken  by  the  city  and  allowed  by  the  magistrate, 
but  it  is  contended  that  the  act  of  the  city  in  appealing  did 
not  deprive  the  defendant  below  of  his  right  under  the  statute 
to  an  appeal  also,  and  having  such  right  of  appeal  he  could 
perfect  the  same  by  filing  his  bond  in  the  county  court  if  he 
so  elected.  At  the  time  of  the  rendition  of  the  judgment  in 
this  cause  the  county  court  had  concurrent  jurisdiction  with 
the  circuit  court  to  hear  and  determine  all  appeals  taken  from 
the  judgments  of  justices  of  the  peace  and  police  magistrates. 
Sess.  Laws  of  1877,  page  77. 

The  Circuit  and  County  Courts  of  Ogle  county  having  equal 
and  concurrent  jurisdiction  in  this  appeal  from  the  magistrate 
it  only  remains  to  inquire  which  court  first  obtained  jurisdic- 
tion, as  the  rule  is  well  settled  that  in  such  cases  the  court 
first  acquiring  jurisdiction  of  the  cAuse  will  retain  it  for  final 
determination  to  tlie  exclusion  of  the  other.  Moran  v.  Piggot, 
11  111.  85;  Stearns  v.  Stearns,  16  Mass.  167;  Smith  v.  Mclves, 
9  Wheaton,  523;  Merrill  v.  Lake,  16  Ohio,  373.  Comity 
between  courts  of  equal  powers  and  jurisdiction  demands  that 
this  rule  should  be  promptly  recognized  and  enforced,  for  in 
this  way  only,  can  conflict  of  jurisdiction  be  avoided. 

The  filinn^  of  an  appeal  bond  with  the  justice,  and  its  approval 
by  him  perfects  the  appeal.  Little  v.  Smith,  4  Scam.  400;  and 
where  an  appeal  is  permitted  by  statute  without  bond  as  in 
cases  of  counties,  towns,  cities  and  other  corporations  ex- 
empted by  statute  from  giving  bonds,  it  must  be  held  that  the 
allowance  of  the  prayer  for  an  appeal  by  the  court  rendering 
the  judgment,  in  like  manner  operates  to  perfect  the  appeal, 
and  being  so  perfected,  thereafter  the  cause  is  pending  in  the 
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court  to  which  tlie  appeal  is  taken.  Owens  v.  McKethe,  5 
Gil.  79;  EejMiolds  v.  Perry,  11  111.  534-.  These  cases  so  hold 
the  rule  to  be,  where  the  appeal  is  taken  to  the  Supreme 
Court,  and  no  reason  is  perceived  wliy  it  does  not  apply  in 
appeals  taken  to  the  circuit  or  county  C(.urt  from  the  judg- 
ments of  justices  of  the  peace.  The  appeal  of  the  city  having 
been  perfected  to  the  circuit  court,  that  court  first  acquired 
jurisdiction  of  the  subject  matter,  and  could  not  be  ousted  of 
its  jurisdiction  by  the  act  of  the  appellant  in  afterwards  filing 
Iiis  appeal  bond  in  the  county  court.  The  appellant  if  he 
desired  to  perfect  an  appeal  should  have  done  so  by  filing  his 
bond  with  the  justice  or  with  the  clerk  of  the  circuit  court, 
for  while  he  is  not  deprived  of  his  right  of  appeal  by  the  act 
of  the  city  in  first  perfecting  its  appeal,  the  statute  is  not  to 
be  so  construed  as  to  permit  the  dividing  up  of  an  entire  cause 
and  trying  it  by  piecemeal  in  two  different  courts,  having 
equal  jurisdiction. 

The  party  first  perfecting  the  appeal  having  selected  the 
court,  and,  as  we  have  seen,  conferred  jurisdiction  upon  it, 
the  appellee  is  bound  to  follow  the  appeal,  and  litigate  the 
entire  controversy  in  that  tribunal.  If  he  fears  that  the 
appellant  will  dismiss  his  appeal  thereby  leaving  the  judg- 
ment in  force  against  him,  he  can  likewise  appeal  to  the  same 
court  and  have  a  trial  upon  the  merits. 

The  County  Court  of  Ogle  County  acquired  no  jurisdiction 
to  try  the  cause  upon  the  appeal  of  the  appellant  and  in 
striking  the  cause  from  the  docket  committed  no  error,  but 
pursued  the  proper  practice.  Wadhams  v.  Hotchkiss,  80  111. 
437. 

Tlie  point  is  made  that  the  county  court  erred  in  entertain- 
ing and  disposing  of  the  motion  as  no  appellee  summons  had 
been  issued  or  served,  and  the  appellee  not  having  entered  its 
appearance  in  writing  ten  days  before  the  term,  was  not  in  a 
position  to  take  any  affirmative  action  in  the  case,  as  it  was 
not  in  a  position  to  be  forced  to  trial. 

Tliis  objection  can  have  no  force  as  it  appears  that  the  cause 
had  been  continued  for  two  terms  of  court  by  the  agreement 
of  the  parties.     The  appellee  having  appeared   in  open  court 
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and  stipulated  to  continue,  the  cause  was  in  court  for  all  pur- 
poses, and  no  summons  was  necessary  to  confer  upon  the 
court  jurisdiction  of  the  person.  No  error  appearing  in  the 
record,  the  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Monmouth 

V. 

Julia  Sullivan. 

1.  Statement. — This  is  an  action  to  recover  damagfes  for  personal  in- 
juries.   The  appellee,  at  two  o'clock  in  the  morning,  beings  a  stranger  to  the 

^lace,  in  attempting  to  step  from  the  sidewalk  to  go  to  a  vacant  lot  between 
two  buildings  fell  to  the  ground  a  distance  of  over  six  feet  and  was  injured. 

2.  Sidewalks— Duty  and  liability  op  city. — ^That  it  is  the  duty  of 
a  city  to  exercise  reasonable  diligence  to  keep  and  maintain  its  sidewalks  in 
reasonably  safe  condition  for  the  use  of  those  having  occasion  to  use  them 
for  any  legitimate  purpose,  such  persons  exercising  at  the  time  ordinary  care 
for  their  own  safety  and  it  is  only  for  neglect  to  perform  such  duty,  and  an 
injury  resulting  therefrom  that  creates  a  liability  upon  the  part  of  the  city. 

This  liability  to  a  party  irgured  is  commensurate  only  with  the  duty  owing 
to  such  person  at  the  time  and  under  the  circumstance  existing  when  the 
injury  is  susiained. 

3.  Warranty  of  safety. — That  when  the  city  builds  a  sidewalk,  there 
is  an  invitation  and  an  inducement  for  persons  to  use  it  as  a  way,  who  have 
occasion,  and  an  implied  warranty  on  the  part  of  the  city  that  it  is  reasonably 
safe  for  travelers  using  due  care  for  their  own  safety. 

4.  Presumption  as  to  use. — ^That  a  sidewalk  is  presumed  to  be  designed 
as  a  way  for  travelers  only,  and  its  sufficiency  when  the  question  is  presented 
for  judicial  determination  should  be  determined  with  reference  to  pnch  use  and 
puipose  unless  the  proof  shows  it  was  allowed  to  be  otherwise  used. 

5.  Duty  of  city — Fencing  streets  and  sidewalks. — ^That  the  duty 
of  the  city  to  fiimish  protection  to  those  using  its  sidewalk  extends  to  those 
only  who  use  them  for  the  well-known  purposes  for  which  they  are  constnicted. 
Cities  are  not  required  to  fence  the  streets  or  to  erect  barriers  along  the  side- 
walks sufficient  to  prevent  travelers  or  others  from  voluntarily  leaving  the 
walk  for  their  own  convenience  if  they  shall  so  desire.  If  there  is  a  steep 
bank  or  other  dang»^rous  place  so  near  the  sidewalk  ajs  to  make  itself  danger- 
ous as  a  way  or  to  expose  travelers  to  iiyury  that  might  be  expected  to  follow  as 
an  incident  to  the  use  of  the  walk  in  such  condition,  the  city  should  be  re- 
quir  h\  to  erect  a  railing  to  protect  thos3  using  the  walk  for  the  purpose  for 
which  it  was  designed. 
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6.  Stepping  off  walk—Gross  NBaLiGEwcE.— That  it  was  gross  negli- 
gence for  a  person  to  step  off  the  inner  edge  of  a  sidewalk  at  a  space  between 
two  buildings  without  making  any  investigation  as  to  the  condition  of  the 
ground  beneath  the  walk  or  the  distance  to  it. 

Appeal  from  Circuit  Court  of  Warren  county;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding.  Opinion  filed  April 
6,  1881. 

This  was  an  action  on  the  case  by  appellee  against  appellant 
for  injuries  alleged  to  have  been  sustained  by  reason  of  a  de- 
fective sidewalk.  The  declaration  alleges,  amongst  other 
things,  that  it  was  the  duty  of  the  city  where  sidewalks  "  run 
along  by  the  edge  or  side,  or  near  to  dangerous  and  deep  ex- 
cavations and  deep  pitfalls,  to  erect  along  the  side  of  such 
sidewalks  adjoining  such  excavations  and  pitfalls,  a  sufficient 
railing,  balustrade  or  protection,  to  protect  the  said  public, 
and  the  said  citizens  of  Monmouth  from  falling,  or  being 
thrown  therefrom. "  Also  that  it  was  the  duty  of  the  city  to 
light  and  illuminate  the  walks  in  the  city  for  the  protection 
and  safety  of  the  citizens  of  the  public.  It  further  alleges  that 
on  Main  street,  one  of  the  most  public  thoroughfares  in  the 
city,  and  near  Union  Hall,  there  was  a  dangerous  pitfall,  and 
of  the  depth  of  ten  feet,  entirely  unprotected  or  separated  from 
the  walk  by  any  railing,  or.  guard,  and  without  anything  to 
prevent  any  person  passing  along  the  same,  from  falling  or 
stepping  in  said  pitfall;  alleges  that  the  walk  and  pitfall  had 
been  in  that  condition  for  years,  and  that  the  city  had  notice 
of  the  fact. 

The  declaration  sets  forth  the  injury,  as  follows:  "That  by 
means  of  the  premises,  for  want  of  such  protection,  railing  and 
guards  along  the  side  of  said  sidewalk,  and  for  want  of  proper 
lights  on  account  of  said  dangerous  pitfall  so  left  as  aforesaid, 
the  said  plaintiff,  who  was  then  and  there  passing  along  the 
said  sidewalk,  then  and  there  fell  into  said  pitfall  hole,  and 
descent  whereby  the  right  arm  and  both  bones  thereof  of  said 
plaintiff  were  then  and  there  fractured,"  etc. 

It  appeared  upon  the  trial  that  on  the  evening  of  the  12th  of 
November,  1879,  the   plaintiff  attended  a  church  festival  at 
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Union  Hall  in  said  city  of  Monmouth.  That  about  two 
o'clock  in  the  morning,  she  having  occasion  to  attend  to  a  call 
of  nature,  left  the  Hall  with  a  young  lady  companion,  and  went 
along  the  sidewalk  some  fifty  feet,  to  a  vacant  space  between 
two  buildings,  and  for  the  purpose  of  using  the  adjoining  lot 
for  her  necessities,  voluntarily  stepped  off  the  walk  and  fell 
some  six  feet  receiving  serious  injuries.  It  farther  appeared 
tliat  the  walk  itself  was  over  thirteen  feet  wide  and  in  good 
repair,  but  no  railing  was  erected  at  the  open  space  between 
the  buildings,  which  space  was  about  twelve  feet  wide. 

The  plaintiff  did  not  ask  any  one  where  to  go,  although  a 
stranger  to  the  locality,  nor  did  she  make  any  investigation,  to 
determine  the  height  of  the  sidewalk  or  the  character  of  the 
ground  below,  but  acted  upon  her  own  judgment,  and  seeing 
the  open  space  and  the  edge  of  the  walk  stepped  off,  knowing 
she  was  leaving  the  line  of  the  walk  but  supposing  the  dis- 
tance to  the  ground  on  the  inside  of  the  walk  was  no  greater 
than  it  was  upon  the  outside. 

The  plaintiff  recovered  below,  and  the  city  appealed  to  this 
court. 

Messrs.  Kirkpatrtck  &  Hanna,  for  appellant,  claimed  that 
the  allegations  and  proofs  did  not  correspond,  and  to  show  that 
it  was  not  the  duty  of  the  city  to  po  protect  its  sidewalk  is  to 
prevent  the  injury  occurring  in  the  manner  it  did,  cited  1 
Saunder's  PI.  &  Ev.  731;  1  Greenleaf  on  Evidence,  Sec.  63  and 
64;  111.  0.  R  R  Co.  v.  Middlesworth,  43  111.  64;  111.  C.  R  R 
Co.  McKee,  43  111.  119;  Gnest  v.  Reynolds,  68111.  478;  C.  B. 
&  Q.  R  R  Co.  V.  Lee,  60  III  510;  T.  W.  &  W.  R  Co.  v. 
Jones,  76  111.  311;  Bloomington  v.  Goodrich,  88  111.  558; 
Bloomington  v.  Reed,  2  Bradwell,  542. 

That  when  a  city  provides  a  walk  that  is  reasonably  safe  for 
use  in  the  ordinary  modes  for  the  usual  and  ordinary  purposes 
it  has  exercised  such  degree  of  care  and  prudence  as  relieves  it 
from  responsibility:  Angell  on  Highways,  Sea  1;  2  Dillon  on 
Mnn.  Corporations,  Sec.  789;  Centreville  v.  Woods,  57  Ind. 
192;  Rome  v.  Dodd,  58  Ga.  238;  Craig  v.  Sedalia,  63  Mo, 
417;   Bassett  v.  St.  Joseph,   53  Mo.   290;  Sherman  &  Red- 
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field  on  Negligence,  §  391;  Cora'lth  v.  Wilmington,  105  Mass. 
599;  Richards  v.  Enfield,  13  Gray,  344;  Stickney  v.  Allen,  3 
Allen,  374;  Stfickpole  v.  Healy,  16  Mass.  33;  Norristown  v. 
Mover,  67  Pa.  St.  359;  Smith  v.  Leavenworth,  15  Kansas,  Si; 
Palmer  v.  Andover,  2  Gush.  601;  Lesie  v.  Lewiston,  62  Mo. 
468;  Aurora  v.  Pnlfer,  56111.  270;  Sherman  &  Redfield  on 
Negligence,  §  402;  1  Addison  on  Torts,  228;  Rowell  v.  Gray, 
100;  Shepardson  v.  Colerain,  13  Mel.  55;  Kellogg  V.North- 
ampton, 4  Gray,  65;  Providence  v.  Clapp,  17  How.  161;  Mor- 
gan V.  City  of  Hallowellj  57  Me.  375;  Stinson  v.  Gardner,  42 
Mo.  48. 

A  person  nsing  a  sidewalk  has  the  right  to  presume  that  it 
is  reasonably  safe  for  ordinary  travel  throughout  its  entire 
width,  but  he  has  no  right  to  presume  that  the  ground  beyond 
is  on  a  level  with  the  walk  or  safe  for  travel:  Raymond  v. 
Lowell,  6  Oush.  525;  Forsyth,  v  B.  &  A.  R.  R.  Co.  103  Mass. 
510;  Murphy  v.  Gloucester,  105  Mass.  470;  Smith  v.  Wendell, 
7  Cush,  498;  6  Wait's  Action  and  Defenses,  60;  111.  C.  R.  R. 
Co.  V.  Hetherington,  83  111.  510;  111.  0.  R.  R.  Co.  v.  Godfrey, 
71  111.  500. 

A  trespasser  cannot*  recover  for  an  injury  unless  it  is  in- 
flicted willfully:  Parker  v.  Portland  Pub.  Co.  9  Central  Law 
Journal,  108;  Sweeney  v.  O.  C.  R.  R  Co.  10  Allen,  368. 

The  following  additional  authorities  were  cited  by  appellant 
upon  the  points  made  in  his  brief:  Butterfield  v.  Forrester,  11 
East,  60;  Chicago  v.  McGiven,  78  111.  347;  Chicago  v.  Gavin, 
1  Brad  well,  302;  Sparhawk  v.  Salem,  1  Allen,  30;  Howard  v. 
North  Bridge  water,  16  Pick.  189;  Smith  v.  Smith,  2  Pick.  621; 
Freeport  v.  Isbell,  83  111.  440;  Randall  v.  E.  R  R.  Co.  106 
Mass.  277;  Alger  v.  Lowell,  3  Allen,  402;  Gribble  v.  Sioux 
City,  3&  Iowa,  39;   Grayville  v.  Whitaker,  85  111.  439. 

Messrs.  Stewart,  Phelps  &  Grier,  for  appellee,  claimed 
that  if  the  appellee  was  negligent,  it  was  only  slight  negligence, 
while  the  negligence  of  the  appellant  was  gross,  and  cited  the 
following  authorities  upon  the  rule  of  comparative  negligence: 
C.  &  A.  R  R  Co.  V.  Hogarth,  88  111.  370;  C.  B.  &  Q.  R.  R 
Co.  v.  Triplett,  38  111.  482;   Cen.  R  R  Co.  v.  Simmons,  38 
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III.  242;  0.  B.  &  Q.  K.  K  Co.  v.  Pogiie,  49  111.  499;  C.  & 
A.  R  R  Co.  V.  Pondrom,  51  111.  333;  C.  &  N .  W.  R  R  Co. 
V.  Harris,  54  111  528. 

Appellant  was  guilty  of  gross  negligence  in  leaving  its  side- 
walk so  long  without  a  railing:  Joliet  v.  Verley,  35  111.  589 
Bloomington  V.  Bay,  42  111.  503;  Springfield  v.  Le  Claire,  49 
111.  476;  Chicago  v.  Gallagher,  44  111.  295;  C.  B.  &.  Q.  R  R 
Co.  V.  Lee,  87  111.  55. 

PiLLSBURY,  J.  The  duty  is  imposed  upon  a  city  having 
control  of  the  streets  and  sidewalks  therein,  to  exercise  reason- 
able diligence  to  keep  and  maintain  the  same  in  a  reasonably 
safe  condition  for  the  use  of  those  having  occasion  to  use  them 
for  any  legitimate  purpose,  such  persons  exercising  at  the  time 
ordinary  care  for  their  own  safety. 

And  it  is  only  for  a  neglect  to  perform  snch  duty,  and  an 
injury  resulting  therefrom,  that  creates  a  liability  upon  the 
part,  of  the  city,  to  respond  in  damages.  This  liability  to  a 
party  injured  is  commensurate  only  with  the  duty  owing  to 
such  person  at  the  time,  and  under  the  circumstances  existing 
when  the  injury  was  sustained.  The  owner  of  premises,  who, 
by  his  procurement  or  invitation  expressed  or  implied,  induces 
another  to  enter  thereon,  impliedly  warrants  that  the  premises 
are  reasonably  safe  for  the  protection  of  the  person  thus  acting 
upon  such  invitation,  if  he  exercises  ordinary  care  upon  his 
part,  and  in  the  use  of  the  premises  confines  himself  to  the 
purpose  for  which  they  appear  to  be  designed  and  adapted. 

The  person  thus  entering  upon  premises,  presumably  pre- 
pared for  his  use  as  well  as  others,  and  appearing  to  be  adapted 
to  the  purposes  for  which  they  are  designed  to  be  used,  has  a 
right  to  assume  that  the  obligation  resting  upon  the  party 
owning  them  has  been  faithfully  fulfilled.  So,  with  streets 
and  sidewalks  in  cities.  The  very  existence  of  a  sidewalk, 
built  and  maintained  under  the  authority  of  the  city  for  the 
use  of  pedestrians  is  an  invitation  and  an  inducement  for 
persons  to  use  it  as  a  way,  who  have  occasion,  and  an  implied 
warranty  on  the  part  of  the  city  that  it  is  reasonably  safe  for 
travelers  using  due  care  for  their  own  safety. 


Digitized  by 


Google 


Second  District — Decembeb  Term,  1880.      55 

City  of  Monmouth  v.  Sullivan. 

A  sidewalk  is  presumably  designed  as  a  way  for  travelers 
only,  and  its  sufficiency  when  the  question  is  presented  for 
judicial  determination  should  be  determined  with  reference  to 
such  use  and  purpose,  unless  the  proof  shows  that  it  was 
allowed  to  be  otherwise  used  as  in  city  of  Lacon  v.  Page,  48 
111.  499. 

The  duty  of  the  city  to  furnish  protection  to  those  using  its 
sidewalks,  extends  to  those  only  who  use  them  for  the  well 
known  purposes  for  which  they  are  constructed  and  maintained. 
We  do  not  understand  that  cities  are  required  to  fence  the 
streets  to  prevent  persons  from  driving  out  of  the  limits,  or  to 
erect  barriers  along  the  sidewalk  sufficient  to  prevent  travelers 
or  others  from  voluntarily  leaving  the  walk  for  their  own  con- 
venience if  they  shall  so  desire.  Where  there  is  a  steep  bank 
or  other  dangerous  place  so  near  the  sidewalk  as  to  make  the 
walk  itself  dangerous  as  a  way,  or  to  expose  travelers  to  injury 
through  some  accident  or  mischance,  that  might  be  reasonably 
expected  to  follow  therefrom,  as  incident  to  the  use  of  the  walk 
in  such  condition,  the  city  should  be  required  to  erect  a  rail- 
ing to  protect  those  thus  using  the  walk  from  such  apparent 
danger. 

If  we  are  correct  in  the  views  above  expressed  concerning 
the  duty  of  cities  to  those  using  its  walks,  the  case  at  bar  is 
easy  of  solution. 

It  appears  from  the  evidence,  without  contradiction,  that  the 
plaintiff  voluntarily  stepped  off  the  inner  edge  of  the  sidewalk, 
for  the  purpose  of  using  the  adjoining  lot  for  her  own  con- 
venience. 

This  lot  had  never  been  designed  by  the  city  for  such  use, 
nor  were  its  surroundings  such  as  to  lead  the  plaintiff  to  sup- 
pose that  it  was  intended  or  adapted  for  such,  or  that  she 
could  enter  thereon  from  the  sidewalk  safely  for  such  purpose, 
or  any  other.  The  city  had  done  nothing,  either  in  the  con- 
struction of  the  walk  or  otherwise  to  induce,  entice  or  invite 
the  plaintiff  to  leave  the  walk  at  this  point;  neither  was  there 
anything  to  indicate  to  her,  or  any  one  else,  that  the  space 
between  the  two  buildings  was  a  passage  way  for  travelers,  or 
that  it  could  be  safely  used  for  the  accommodation  of  persons  in 
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the  tlien  situation  of  the  plaintiif.  The  plaintiff,  as  it  seems  to 
ns,  does  not  occupy  a  more  favorable  position  than  a  mere 
licensee,  and  as  to  such  it  appears  to  be  well  settled  that  if  they 
enter  upon  premises  they  accept  all  the  attending  perils. 
Palmer  V.  Portland,  Pub.  Go.  9  Cont.  L.  J.  108;  Balch  v. 
Smith,  7   Hurls.  &  Norman,  736. 

The  fact  that  a  railing  was  necessary  at  the  point  where  the 
plaintiff  left  the  sidewalk,  to  prevent  persons  passing  along  the 
walk  from  falling  off  and  becoming  injured  through  some 
mischance  incident  to  travel  thereon  is  entirely  immaterial,  as 
it  does  not  appear  that  the  act  of  the  plaintiff  in  leaving  the 
walk  was  under  circumstances  entitling  her  to  claim  the  bene- 
fit of  the  obligation  due  from  the  city  to  the  traveling  public 

In  the  absence  of  a  duty  to  perform  some  act  or  service  for 
the  security  of  the  plaintiff,  there  can  be  no  fault  in  non-per- 
formance so  far  as  she  is  concerned,  although  such  duty  may 
be  owing  to  her  and  others  under  different  circumstances. 

Another  insuperable  objection,  in  our  opinion,  exists  to  a 
recovery  in  this  case.  We  deem  it  gross  negligence  for  a 
person  to  step  off  the  inner  edge  of  a  sidewalk,  at  a  space 
between  two  buildings  in  a  block,  without  making  any  inves- 
tiujation  as  to  the  condition  of  the  ground  beneath  the  walk  or 
the  distance  to  it.  The  plaintiff  says  she  was  a  stranger  to 
that  locality  and  did  not  know  how  high  the  walk  was  from 
the  ground,  but  she  assumed  that  it  was  the  same  distance  as 
at  the  curb-stone.  Tliere  is  nothing  in  the  evidence  tending 
to  show  that  there  was  anything  connected  with  the  walk  or 
its  surroundings  at  that  place  to  justify  such  an  assumption. 

It  would  have  been  a  very  easy  matter  for  her  and  her  com- 
panion to  have  ascertained  whether  it  would  be  safe  to  leave 
the  walk,  and  common  prudence  would  require  that  they  should 
have  done  so  before  taking  the  step  that  led  to  the  injury. 

We  are  of  the  opinion  that  the  plaintiff  has  shown  no  right 
of  recovery  in  this  case,  and  therefore  reverse  the  judgment  of 
the  court  below,  and  remand  the  cause,  without  noticing  minor 
points  made  in  the  case. 

Judgment  reversed. 

Pleasants,  J.,  took  no  part  in  the  decision  of  this  case. 
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HiLLiARD  Harris. 

1.  Statement. — ^This  was  a  bill  filed  by  appellee  a^^fainst  the  appellant  in 
July,  1878.  for  a  divorce,  on  the  ground  that  at  the  time  of  the  mairiage  in 
September,  1876,  with  her,  she  had  another  husband  living,  to  whom  she  was 
married  in  December,  1863.  The  first  husband  had  not  been  heard  of  since  1867. 

2.  Divorce — Second  harhiaqe — Pkesdmption  as  to  legality  of, 
AKD  death  of  first  HUSBAND. — ^When  it  is  shown  that  a  marriage  has 
))een  consummated  in  accordance  with  the  forms  of  law  it  is  to  be  presumed 
that  no  legal  impediments  existed  to  the  parties  entering  into  matrimonial 
relations,  and  the  fact  if  shown  that  either  or  both  of  the  parties  have  been 
previously  married  and  at  a  former  time  had  a  wife  or  husband  living  does 
not  destroy  the  prima  facie  legality  of  the  last  marriage. 

S.  Second  marriaqe — Presumption — Burden  of  proof. — ^The  pre- 
sumption in  such  case  is  that  the  former  marriage  has  been  legally  dissolved 
and  the  burden  of  showing  that  it  has  not,  rests  upon  the  party  seeking  to 
impeach  the  last  marriage.  The  law  does  not  impose  upon  every  person 
contracting  a  second  marriage  the  necessity  of  preserving  the  evidence  that 
the  former  marriage  has  been  dissolved  either  by  the  death  of  their  former 
consort  or  by  a  decree  of  court,  in  order  to  protect  themselves  against  a  bill 
for  a  divorce  or  a  prosecution  for  bigamy,  especially  after  such  a  lapse  of  time 
as  occurred  in  this  case. 

4.   The  presumption  of  legality  of  the  second  marriage  greater 

than  that  op  the  continuance  of  life. — ^That  after  a  lapse  of  time, 

■  less  than  nine  years  even,  the  law  treats  the  presumption  of  the  legality  of 

•  the  second  marriage  as  overcoming  that  of  the  continuance  of  life,  and 

requires  that  direct  proof  should  be  made  that  the  former  husband  or  wife 

was  living  at  the  date  of  the  second  marriage. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
M.  N.  Laws,  Judge,  presiding.     Opinion  filed  April  6,  1881. 

Messrs.  Crattt  Bros.  &  Ulrich,  for  appellant;  admissions 
as  well  as  confessions  are  but  weak  evidence,  and  should  be  re- 
ceived with  caution:  Bergen  v.  the  People  17  111.  426;  Kay  v. 
Bell,  24  III.  444;   Straubher  v.  Mohler,  80  111.  21. 

The  charge  alleged  as  the  ground  for  a  divorce  must  be 
clearly  proven:  Bercksman  v.  Bercksman,  1;  E.  C.  Greene, 
(N.  J.)  122  and  453. 

Where  the  fact  of  a  marriage  becomes  a  material  issue,  it  .^ 
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must  be  proven  to  have  been  a  le^al  marriage:  Myatt  v.  Myatt, 
44  111.  473;   The  State  v.  Roswell,  6  Conn.  44G. 

Cohabitation  and  reputation  are  not  marriage.  They  are 
but  circurastances  from  which  marriage  may  be  presumed: 
Yardley's  Estate,  '25  P.  F.  S.  207. 

The  presumption  of  marriage  arising  from  such  facts  may 
always  be  rebutted,  and  disappears  upon  proof  that  no  marriage 
in  fact  had  taken  place:  Senser  v.  Bower,  1  Penn.  452;  Ileff- 
ner  v.  Ileffner,  11  H.  104;   Kenly  v.  Kenly,  2  Yeates,  207, 

Tliat  absence  for  the  space  of  seven  years  raises  the  presump- 
tion of  death,  which  continues  for  all  time  or  until  the  absent 
one  is  shown  by  proof  to  be  alive:  Squire  v.  The  State,  46  Ind. 
459;  Spear  V.  Burton,  31  Miss.  555;  Sharp  v.  Johnson,  22 
Ark.  79;  Lockhart  v.  White,  18  Texas,  102;  Town  of  Greens- 
boro V.  Town  of  Underhill,  12  Ver.  604:  Eex  v.  Glouces- 
.tershire,  2  Barn.  &  Aid.  386;  The  King  v.  Inhabitants  of 
Twyning,  2  B.  &  Aid.  386;  1  Greenleaf  on  Evidence,  Sec.  35; 
Whiting  V.  NichoU,  46  111.  230;  Kinghouse  v.  Keever,  49 
111.  470. 

Common  reputation  and  belief,  in  the  family  and  among 
relations  of  the  death  of  a  party  is  competent  evidence  of  the 
fact:  1  Starkie  on  Evidence,  158-159.  (5th.  Am.  Ed:)  2  lb.  605; 
Spear  v.  Burton,  31  Miss.  555. 

The  common  law  doctrine  proceeds  upon  the  idea  of  a  con- 
tract between  the  parties:  Ilibblethwaite  v.  Hepworth,  13 
Chicago  Legal  News,  19;   Port  v.  Port,  70  111.  484. 

If  Lowry  had  a  wife  living  at  the  time  he  married  appel- 
lant, then  her  marriage  with  him  was  void,  and  she  could  legally 
contract  a  marriage  with  appellee:  Gaines  v.  Relf,  12  IIow. 
472;  Gaines  v.  Hennen,  24  How,  554;  Carre  v.  Carre,  2  Yeates^ 
207;  2  Kent's  Com.  79;  Bishop  on  Mar.  and  Div.  205;  Clark 
V.  Lott,  11  111.  105;  Eevised  Statutes,  Chap.  40  Sec.  3. 

Messrs.  Cooper  &  Tknnery,  for  appellee;  that  there  was  a 
good  common  law  marriage  between  Lowry  and  appellant, 
cited  Crouch  v.  Hall,  15  III.  263;  Tinkler  v.  Cox,  68  ^III.  119; 
Port  V.  Port,  70  111.  484;  2  Kent's  Com.  86,  78;  Bishop  on 
Marriage  and  Divorce,  Sec.  359;  2  Stark,  on  Evidence,  365. 
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PiLLSBUBY,  J.  This  was  a  bill  filed,  by  the  appellee  against 
the  appellant,  on  the  30th  day  qf  July,  1878,  for  a  divorce,  on  the 
ground  that  at  the  time  of  his  marriage,  Sept.  19th,  1876,  with 
her,  she  had  another  husband  living,  one  Hezekiah  T.  Lowry, 
to  whom  she  was  married  in  December,  1863. 

Appellant,  in  her  answer,  admits  the  marriage  to  the  appel- 
lee, as  stated  in  the  bill,  and  as  to  the  alleged  marriage  with 
said  Lowry,  she  says  that  a  marriage  ceremony  was  performed 
between  them  at  Columbus,  Ohio,  in  December,  1863,  which 
she  snpposed  at  the  time  to  be  valid,  but  after  living  with  him 
as  his  wife  tor  about  two  years,  she  learned  he  had  another 
wife  living,  and  she  then  ceased  longer  to  live  with  him. 

She  further  alleges  that  said  Lowry  died  in  1867,  as  she 
was  informed  and  verily  believed,  and  has  never  since  that 
time  known  or  heard  of  his  being  alive,  and  denies  the  allega- 
tion of  the  bill  that  he  was  alive  at  the  time  of  her  marriage 
to  appellee,  in  Sept  1876. 

The  cause  was  submitted  to  a  jury,  who,  nnder  the  instruc- 
tions of  the  court,  returned  a  verdict  for  the  complainant  below, 
and  a  decree  was  entered  thereon  by  the  court,  declaring  the 
marriage  void,  and  the  defendant  appealed. 

The  evidence  of  the  complainant  introduced  upon  the  trial 
below,  tended  to  prove  that  a  marriage  between  the  defendant 
and  said  Lowry  was  solemnized  in  1863,  at  Cpkimbus,  Ohio, 
under  a  license  issued  in  Indiana,  and  that  the  defendant  had 
admitted  to  various  persons  that  she  had  been  married  to 
Lowry,  and  that  she  had  heard  from  him  not  long  before  such 
admissions  were  made.  There  is  no  proof  in  the  record  that 
said  Lowry  has  been  seen  by  any  one  since  1867.  T)ie  de- 
fendant denied  in  her  testimony  that  she  ever  made  any  state- 
ment that  she  knew  or  had  reason  to  suppose  that  said  Lowry 
was  living  in  1876.  She  further  says  that  she  was  married  to 
Lowry,  as  she  at  the  time  supposed  lawfully,  in  1863,  at  Col- 
umbus, and  after  such  marriage  lived  with  him  as  his  wife 
until  the  fall  of  1864,  when  he  enlisted  in  the  army;  that  he 
returned  in  Oct.  1865,  to  his  home  in  Harrisburg,  Pa.,  and  she 
lived  with  him  there  for  about  two  months,  when  she  was 
told  that  he  had  another  wife,  then  in  the  town;  that  she  saw 
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the  woman  who  claimed  to  be  his  wife,  and  then  told  Lowry, 
"  If  this  woman  was  his  wife  to.say  so,  and  take  her  away;  if 
not,  to  stay  at  home;"  that  he  said  nothing,  but  laughed,  and 
went  away.  That  she  saw  Lowry  once  after  he  left,  in  Phila- 
delphia, in  1867,  since  which  time  she  has  never  seen  him  or 
heard  of  his  being  alive,  but  did  hear,  in  1868,  when  she  was  in 
Philadelphia,  inquiring  for  him,  that  he  was  dead;  and  that  she 
learned  th0  same  thing  when  there  again  in  1871;  that  at 
the  time  of  her  marriage  to  the  appellee  she  believed  Lowry 
to  be  dead,  and  at  the  time  of  trial  still  so  believed. 

Her  daughter  Ada,  who  was  sworn  as  a  witness,  corroborates 
the  appellant  in  her  statements  regarding  the  seeing  of  Lowry 
in  1867,  and  the  rumors  of  his  death  in  1868.  The  appellant 
contends  that  the  proof  is  insufficient  to  show  that  she  was 
eveij  legally  married  to  Lowry,  as  the  license  issued  in  Indi- 
ana under  its  laws  was  no  authority  for  the  witness  Graham 
to  perform  the  marriage  ceremony  in  the  State  of  Ohio. 

However  this  might  be,  if  it  had  been  shown  that  the  statute 
of  the  State  of  Ohio  declared  all  marriages  in  that  State  void 
unless  solemnized  in  accordance  witli  its  provisions,  we  are  of 
the  opinion  that  in  the  absence  of  such  proof  the  evidence  in 
this  case  established  a  valid  marriage  at  common  law. 

Statutory  provisions  authorizing  marriages  to  be  solem- 
nized according  to  certain  prescribed  forms,  are  considered  as 
directory,  and  not  construed  as  prohibiting  the  contracting  of 
the  matrimonial  relation  by  words  of  present  assent,  in  the 
absence  of  a  positive  declaration  in  the  statute  to  that  effect. 

It  is  urged  also  that  her  marriage  with  Lowry  was  void,  as 
he  had  a  wife  then  living,  therefore  she  had  a  right  to  many 
again,  and  in  this  view  the  sixth  instruction  given  for  the  ap- 
pellee is  erroneous.  This  instruction  in  substance  states  that 
even  if  Lowry  had  another  wife  living,  yet  so  far  as  this  case  is 
concerned,  the  marriage  must  be  held  valid  and  binding,  unless 
it  be  shown  that  Lowry  was  dead  at  the  time  of  her  marriage 
with  the  appellee. 

The  evidence  in  the  case  that  Lowry  at  the  time  he  mar- 
ried the  appellant  had  another  wife  living,  is  so  very  slight 
that  we  cannot  believe  the  jury  were  misled  by  the  instruction 
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upon  this  point.  In  this  regard  it  worked  no  injury  to  the 
appellant,  although  the  court  perhaps  would  have  been  justified 
in  refusing  it  under  the  authority  of  §  205,  Bishop  on  Mar- 
riage and  Divorce;  Patterson  v.  Gaines,  6  How.  U.  S.  550; 
and  Keeves  v.  Keeves,  54  111.  332. 

The  principal  question  in  the  case,  as  appears  to  us,  is  wheth- 
er at  the  time  of  the  marriage  between  the  parties  to  this 
cause  the  said  Lowry  was  still  living,  and  upon  this  point  we 
are  not  satisfied  that  under  all  the  circumstances  of  the  case 
the  proof  was  such  as  to  justify  the  jury  in  finding  that  issue 
in  lavor  of  the  appellee. 

Some  of  the  witnesses  for  the  appellee,  it  is  true,  state  that 
tlie  appellant  told  them  she  had  been  formerly  married,  and 
that  her  husband  was  alive;  but,  even  if  she  made  such  state- 
ments, which  she^denies,  the  whole  record  considered,  it  is  evi- 
dent  she  had  no  knowledge  or  information  respecting  the  fact; 
and  while  such  admissions  were  competent  for  the  considera- 
tion of  the  jury,  they  are  of  such  a  character  when  viewed  in 
the  light  of  all  the  testimony,  as  to  entitle  them  to  but  little  if 
any  weight  in  the  decision  of  the  question. 

Indeed,  it  is  not  seriously  claimed  by  counsel  for  the  appel- 
lee there  is  any  suflicient  proof  that  said  Lowry  was  in  fact 
living  on  the  19th  day  of  Sept.,  1876,  but  they,  to  prove  such 
tJEict,  rely  mainly  upon  the  presumption  of  the  continuance  of 
life,  the  argument  being  that  he  being  seen  alive  in  1867;  the 
presumption  must  be  that  his  life  continued  down  to  the  time 
of  the  marriage  in  1876,  unless  the  appellant  should  show  that 
he  had  not  been  heard  of  for  more  than  seven  years  prior  to 
that  time.  It  is  insisted  that,  as  the  evidenca  shows  that 
Lowry  was  alive  nine  years  before  the  parties  hereto  were  mar- 
ried, the  burden  is  cast  upon  the  appellant  to  prove  his  death 
in  fact,  or  to  show  such  circumstances  as  will  raise  the  counter 
presumption  of  his  death.  This  view  of  the  law  was  indorsed  by 
the  court  below,  and  embodied  in  the  fifth,  ninth  and  eleventh 
instructions  given  to  the  jury  at  the  request  of  the  appellee. 
The  eleventh  instruction  is  as  follows: 

11.  "The  jury  are  further  instructed  that  there  is  no  suflBi- 
cient  proof  before  them  of  the  actual  death  of.  Hezekiah   F. 
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Lowry;  that  mere  rumor  or  hearsay  evidence  is  not  sufBcient 
to  establish  the  fact  of  such  death,  and  that  the  testimony  of 
the  defendant  and  her  daughter,  to  tlie  effect  that  some  one  or 
more  persons  told  them  in  1868,  or  about  that  time,  that  said 
Lowr}^  had  died  in  prison  in  Philadelphia,  is  not  before  them 
for  the  purpose  of  proving  that  Lowry  was  in  fact  dead  at  the 
time  referred  to;  and  if  the  jury  shall  believe  from  the  evidence 
that  said  Lowry  was  living  in  the  year  1867,  and  was  then 
seen  by  the  witness,  Ada  Anderson,  the  daughter  of  the  defend- 
ant, in  Philadelphia,  the  legal  presumption  is  that  he  was 
still  in  full  life  on  the  19th  of  September,  1876,  when  the  de- 
fendant was  married  to  the  complainant,  unless  it  has  been 
satisfactorily  proved  that  he  had  not  been  heard  from  or 
among  his  friends  and  associates,  where  he  resided  when  last 
heard  from  for  seven  years  prior  to  the  date  of  the  marriage  of 
defendant  with  complainant;  and  imless  it  has  been  proved  by 
a  fair  preponderance  of  all  the  evidence  in  the  case,  that  said 
Lowry  has  not  been  heard  from  by  or  among  his  friends  and 
associates  at  his  usual  place  of  resort,  for  seven  years  prior  to 
the  date  of  the  marriage  of  defendant  with  complainant,  the 
jury  should  find  that  said  Lowry  was  still  living  at  the  date  of 
said  marriage." 

We  are  of  the  opinion  that,  under  the  circumstances  shown 
by  the  evidence  in  this  case,  and  assumed  to  exist  by  the  in- 
struction, that  it  should  not  have  been  given  to  the  jury.  The 
burden  of  proof  in  this  case  was  upon  the  appellee  to  show  by 
a  preponderance  of  the  evidence  that  Lowry  was  alive  at  the 
time  of  the  second  marriage,  and  we  think  this  issue  is  not 
proven  by  simply  showing  that  he  was  seen  alive  nine  years 
before  that  time.  The  jury  are  in  effect  directed  by  this  in- 
struction to  find  that  he  was  alive  in  1876  from  this  fact  alone, 
unless  it  was  satisfactorily  proved  that  he  had  not  been  heard 
from  among  his  friends  and  associates  for  seven  years  prior 
to  that  time. 

If  this  material  fact  is  to  be  determined  by  the  jury  from 
presumptions  that  may  naturally  arise  in  the  cause,  the  ^'n- 
struction  should  not  have  completely  ignored  the  presumpci'on 
that  the  last  marriage,  admitted  to  have  been  solemnised 
under  all  the  forms  of  law,  was  a  valid  and  legal  one. 
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When  it  is  shown  tliat  a  marriage  has  been  consummated  in 
*  accordance  with  the  forms  of  the  law,  it  is  to  be  presumed  that 
no  legal  impediments  existed  to  their  entering  into  matrimo. 
nial  relations,  and  the  fact  if  shown,  that  either  or  both  of  the 
parties  have  been  previously  married,  and,  of  course,  at  a 
former  time  having  a  wife  or  husband  living,  does  not  destroy 
the  prima  facie  legality  of  the  last  marriage. 

The  natural  inference  in  such  case  is,  that  the  former  mar- 
riage has  been  legally  dissolved,  and  the  burden  of  showing 
that  it  has  not  been,  rests  upon  the  party  seeking  to  impeach 
the  last  marriage.  The  law  does  not  impose  upon  every  per- 
son contracting  a  second  marriage  the  necesaity  of  preserv- 
ing the  evidence  that  the  former  marriage  has  been  dissolved 
either  by  death  of  their  former  consort  or  by  a  decree  of  court, 
in  order  to  protect  themselves  against  a  bill  for  a  divorce  or  a 
prosecution  for  bigamy,  especially  after  the  lapse  of  such  a 
length  of  time  as  occurred  in  this  case  after  the  party  was  last 
seen  or  known  of  by  any  witness  testifying  and  the  time  of 
the  second  marriage.  The  authorities  appear  to  be  that  after 
the  lapse  of  such  time,  the  law  treats  the  presumption  of  the 
legality  of  the  second  marriage  as  overcoming  that  of  the 
continuance  of  life,  and  requires  that  direct  proof,  should  be 
made  that  the  former  husband  or  wife  was  living  at  the  date  of 
the  second  marriage. 

In  Dixon  v.  The  People,  18  Mich.  84^  the  defendant  was 
indicted  for  murder,  and  the  prosecution  desired  to  use  Har- 
riet Dixon,  who  claimed  to  be  his  wife,  as  a  witness,  and  to 
show  that  she  was  not  his  wife,  and  therefore  competent  to 
testify,  proved  to  the  court  that  she  was  married  in  1859  to 
one  Phillips,  in  Livingston  county,  in  that  State.  The  wife 
was  then  called,  and  admitted  her  marriage  to  Phillips,  but 
further  stated  that  the  last  time  she  saw  Phillips  was  in  April, 
1860,  and  had  not  heard  of  him  since;  that  in  1862  she  saw 
the  account  in  a  newspaper  of  the  death  of  a  man  by  the 
name  of  Phillips,  who  she  supposed  to  be  her  husband;  that 
she,  believing  him  to  be  dead,  married  the  defendant  inMarch, 
1865.  Under  this  evidence  she  was  allowed  to  testify,  and  the 
defendant  excepted.  Upon  the  point  now  under  consideration, 
the  Supreme  Court  say: 
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*'  This  evidence  made  a  very  clear  and  strong  prima  facie 
case  of  a  valid  marriage  in  good  faith  with  the  defendant; 
since,  without  reference  to  the  newspaper  report,  the  presump- 
tion of  innocence,  that  she  would  not  commit  the  crime  of 
bigamy  by  marrying  tlie  defendant  while  Phillips  was  alive, 
rendered  it  obligatory  upon  the  court,  in  the  absence  of  testi- 
mony to  the  contrary,  conclusively  to  presume  the  death  of 
Phillips  and  the  validity  of  the  marriage  with  the  defendant.  " 

In  Hull  V.  Rawls,  27  Miss.  471,  Mrs.  Eawls  filed  her 
petition  for  dower,  which  was  resisted  by  Hull,  the  adminis- 
trator of  James  C.  Kawls,  deceased,  on  the  ground  that  she 
was  not  the  wife  of  Eawls,  as  he  had  a  wife  living  at  the  time 
of  his  pretended  marriage  to  the  petitioner.  The  proof  of  the 
petitioner  consisted  of  the  record  of  her  marriage  made  in  the 
clerk's  office  of  Kemper  county,  in  that  State,  showing  the 
marriage  was  solemnized  December  6th,  1848.  On  the  part 
of  the  administrator  it  was  proved  that  in  1844,  James  C. 
Kawls  was  living  in  Chickasaw  county  with  a  woman  whom 
he  treated  as  his  wife,  and  that  the  parties  were  recognized  as 
husband  and  wife  in  the  community,  and  that  Rawls  had  said 
at  one  time  in  the  presence  of  petitioner,  that  his  former  wife 
was  then  living  in  Georgia. 

The  court  said:  "  Aside  from  the  statement  of  Rawls,  there 
is  nothing  in  the  testimony  which  raises  a  suspicion  against 
the  validity  of  the  marriage.  The  fact  that  deceased  was  living 
in  1844,  with  a  woman  believed  to  be  his  wife,  is  no  evidence 
that  she  was  living  on  the  6th  day  of  December,  1848.  The 
marriage  having  been  solemnized  according  to  the  forms  of 
law,  every  presumption  must  be  indulged  in  favor  of  its 
validity. 

Where  the  parties  appeared  in  Texas,  as  husband  and  wife 
four  years  after  the  husband's  separation  from  a  former  wife,  the 
court  held  that  "  the  rational  presumption  after  this  lapse  of 
time,  is,  that  the  former  wife  was  dead.  The  ordinary 
presumption  in  favor  of  the  continuance  of  human  life,  should 
not  under  the  facts  of  the  case,  outweigh  the  presumption  of 
the  innocence  of  their  cohabitation  and  tliat  there  was  no  legal 
impediment  to  their  marriage."  Yates  v.  Houston,  3  Texas,  433. 
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In  Eex  V.  Twininsr,  2  B.  &  Al.  385 — it  was  held,  where  a 
woman  twelve  months  after  her  first  husband  was  last  heard  of, 
married  a  second  husband  and  had  children  by  him,  tliat  the 
court  below  did  right  in  presuming  prima  facie  that  the  first 
husband  was  dead  at  the  time  of  the  second  marriai^e;  and  that 
it  was  incumbent  on  the  party  objecting  to  the  second  marriage 
to  give  some  proof  that  the  first  husband  was  then  alive. 

This  case  was,  however,  criticised  by  the  court  in  Eex  v. 
Horbome,  2  Al.  &  £1.  540,  where  it  was  held  the  court  did  right 
in  presuming  that  the  first  wife  was  alive  at  the  time  of  the 
second  marriage,  as  she  was  shown  to  be  living  twenty-five  days 
prior  to  that  date.  Besides,  the  cases  above,  we  refer  to  Chap- 
man V.  Cooper,  5  Kich.  452,  and  Canady  v.  George,  6  Rich.  103, 
as  sustaining  the  same  view. 

It  is  seen  from  these  authorities  that  the  courts  have  generally 
presumed  in  favor  of  the  validity  of  the  second  marriage  as 
against  the  presumption  of  the  continuance  of  life,  even  in 
cases  where  the  absence  of  the  former  husband  or  wife  has  been 
much  less  than  seven  years,  and  while  we  would  not  be  under- 
stood as  fixing  any  given  time  when  the  former  presumption 
should  be  considered  of  greater  weight  than  the  latter,  we 
are  clear,  from  an  examination  of  the  authorities,  that,  in  a 
case  like  this  at  bar,  where  nine  years  had  elapsed  from  the 
time  the  first  husband  was  last  seen  or  heard  of  by  any  witness 
testifying  in  the  cause,  the  law  will  not  presume  the  continu- 
ance of  his  life  to  the  time  of  the  second  marriage,  but  will 
require  the  complainant  to  introduce  some  direct  evidence  to 
prove  the  allegation  of  his  bill  that  the  former  husband  was 
alive  at  the  date  of  the  second  marriage. 

There  being  no  sufficient  evidence  of  this  character  to  sustain 
the  verdict,  and  as  the  instructions  permitted  the  jury  to  find, 
Lowry  was  living  at  the  time  of  the  marriage  between  these 
parties  from  the  presumption  of  the  continuance  of  life  alone, 
thereby  changing  the  burden  of  proof  from  the  appellant 
to  tlie  appellee,  the  decree  of  the  court  below  will  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 

Vol.  Vm.      • 
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S.  E.  Shimp 

V. 

A.  B.  Hay. 

Appeal — ^Executiow  issued  before  procedeitdo  filed,  not  totd. 
— An  appeal  was  taken  from  a  judgment  of  the  circuit  to  the  AppeUate 
Court,  and  the  appeal  dismissed.  Subsequent  to  the  dismissal  of  the  appeal  and 
before  a  procedendo  was  filed  in  the  circuit  court,  an  execution  was  issued  on 
the  judgment  in  that  court:  held,  that  the  execution  was  not  void  and  that 
the  issuing  of  it  before  the  filing  of  the  order  of  the  Appellate  Court  was  but 
an  irregularity  of  which  no  one  but  the  defendant  could  take  advantage  and 
being  regular  on  its  face  was  a  sufficient  justification  for  the  officer  proceeding 
under  it,  and  that  it  could  not  be  attacked  collaterally. 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the  Hon. 
Charles  Kellum,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

Action  of  replevin  commenced  by  the  appellee  against  the 
appellant,  as  sheriff,  to  recover  certain  goods  and  chattels  levied 
upon  by  him  by  virtue  of  an  execution  issued  out  of  the  circuit 
court  of  said  county,  upon  a  judgment  in  favor  of  George  "W" 
Meacham  et.  al.,  and  against  thelllinois  Linen  Company.  A 
jury  was  waived  and  the  cause  submitted  to  the  judge  of  said 
court  upon  the  following  stipulated  facts: 

1.  A  judgment  was  duly  rendered  in  the  circuit  court  of 
said  county,  September  18,  1877,  in  favor  of  George  W. 
Meacham,  Benjamin  F.  Meacham  and  Frank  Woodworth, 
against  the  Illinois  Linen  Company,  for  $516.73,  damages  and 
$24:.80  cost. 

2.  From  said  judgment  an  appeal  was  allowed  to  the  Appel- 
late Court  of  the  Second  District  of  Illinois,  upon  condition  that 
defendant,  within  tiiirty  days  from  September  18,  1877,  file  a 
bond  in  the  sum  of  $750,  with  security,  to  be  approved  by  the 
clerk  of  said  court,  and  thereupon  a  bond  was  filed  September 
21,  1877,  a  certificate  of  which  is  hereto  attached. 

3.  A  writ  of  Jl.  fa,  upon  said  judgment  was  issued  by  the 
clerk  of  said  circuit  court  January  5,  1878,  subsequent  to  the 
dismissal  of  said  appeal,  under  and  by  virtue  of  which  writ,  the 
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defendant  above  named  levied  upon  certain  property,  January 
8,  1878,  which  for  the  purpose  of  this  suit,  it  is  conceded  was 
the  property  of  defendant  in  execution,  the  validity  of  said 
levy  being  the  only  question  involved  in  this  cause. 

4.  A  mandate  from  said  Appellate  Court  ordering  said  circuit 
court  to  proceed  to  final  execution  of  said  judgment,  was  filed 
in  the  clerk^s  oflice  of  said  court,  February  9,  1878,  together 
with  procedendo.  "  A  judgment  was  rendered  for  the  plaintiff 
below  and  the  sheriff  appealed. 

Messrs.  Gary,  Cody  &  Gary,  for  appellant,  claimed  that  if 
the  clerk  of  the  circuit  court  took  the  responsibility  and  issued 
an  execution  before  the  filing  of  the  procedendo  the  execution 
was  not  void,  and  cited  Stewart  v.  Stocker,  13  S.  and  R.  199; 
Butler  V.  Haynes,  3  K  H.  21;  Shirley  v.  Wright,  2  Lord  Ray. 
775;  Bush's  Case,  Cro.  Eliz.  1881;  Ognel  v.  Paston,  Cro.  Eliz. 
165;  Richbell  v.  Goddard,  Poph.  205;  Wilkinson's  Appeal,  65 
Penn.St  190;  Lynch  v.  Kelley,  41  Cal.  232;  Jackson  v.  Bartell, 
8  John.  Rep.  365;  Bowman  v.Tallman,  28  How.  Pr.  Rep.  482; 
Tidd's  Practice,  1129;  Blaine  v.  Ship  Carter,  4  Cranch.  333; 
Carson  v.  Walker,  16  Mo.  85;  Wilson  v.  Watson,  4  Bibb.  332; 
Bacon  v.  Cropsey,  71  N.  Y.  198:  Rohrer  on  Judicial  Sales,  312; 
Freeman  on  Executions,  Sec.  75. 

Mr.  Frank  Crosby,  for  appellee,  claimed  that  when  the  ap- 
peal bond  was  approved  the  cause  was  pending  in  the  Appellate 
Court,  and  the  jurisdiction  was  then  transferred  to  that  court, 
and  that  the  cause  could  not  again  be  reinstated  in  the  circuit 
court  until  the  mandate  of  the  Appellate  Court  was  filed  in  the 
office  of  the  clerk  of  the  circuit  court.  Simpson  v.  Alexander, 
5  Gilm.  260. 

PiLLSBURY,  J.  Tlie  only  question  argued  by  counsel  is 
whether  the  execution  upon  which  the  sheriff  seized  the  goods 
was  void.  The  statute  relied  upon  by  appellee  as  rendering 
the  writ  void  is  §  82  of  the  Practice  Act  of  1872,  as  follows: 
**  When  an  appeal  or  writ  of  error  shall  be  prosecuted  from  a 
judgment,  order  or  decree  to  the  Supreme  Court  or  Appellate 
Court,  and  such  am)eal  or  writ  of  error  is  dismissed,    *    *    * 
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upon  a  copy  of  the  order  of  the  Sapreme  Conrt  or  Appellate 
Court,  as  the  case  may  be,  being  filed  in  the  office  of  the  clerk 
of  the  court  from  which  the  case  was  originally  removed, 
execution  may  issue,  and  other  proceedings  be  had  thereon  in 
all  respects  as  if  no  appeal  or  writ  of  error  had  been  prosecuted. 

The  facts  agreed  show  that  the  appeal  had  been  dismissed  by 
this  court  before  the  execution  issued,  the  judgment  of  the 
court  below  was,  therefore,  at  the  time  the  writ  was  issued,  in 
full  force  and  effect,  as  the  dismissal  of  the  appeal  operated  as 
a  technical  affirmance  of  the  judgment.  The  statute  quoted 
does  not,  in  our  opinion,  make  an  execution  void  that  is  issued 
after  the  dismissal  of  the  appeal,  even  if  no  order  of  the  Appel- 
late Court  be  filed  in  the  court  below  evidencing  the  action  of 
the  court  in  dismissing  the  appeal  or  affirming  the  judgment, 
but  rather  that  it  prescribes  the  necessary  acts  to  be  done  by 
the  appellee  to  entitle  him  to  the  writ  of  execution  as  a  matter 
of  right.  At  most,  the  issuing  of  the  writ  before  filing  the 
order  was  but  an  irregularity  of  which  no  one  but  the  defendant 
therein  could  take  advantao^e.  Wilkinson's  Appeal,  65  Penn. 
St,  190;  Jackson  v.  Bostlett,  8  Johus.  365;  Bacon  v.  Cropsey, 
7  K   Y.  199. 

Admitting  the  execution  to  have  been  prematurely  issued,  it 
was  not  void,  and  being  regular  upon  its  face  was  a  sufficient 
justification  for  the  officers  proceeding  under  it,  and  cannot  be 
attacked  collaterally.  Stewart  v.  Stocker,  13  S.  &  R.  199; 
Lynch  v.  Kelley,  41  Cal.  232;  Allen  v.  Portland  Stage  Co.  8 
Greenl.  209;  Blaine  v.  Ship  Carter,  4  Cranch,  333;  Carson  v. 
Walker,  16  Mo.  85.  The  property  in  question  at  the  time  of 
the  issuing  of  the  execution,  and  the  levy  thereon,  being  the 
property  of  the  defendant  in  execution,  and  it  having  taken  no 
steps  to  quash  the  writ  in  a  direct  proceeding,  we  must  hold 
that,  as  the  writ  was  not  void,  the  judgment  of  the  court  below 
should  have  been  for  the  defendant 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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W.  T.  Wallace  

8    m 

John  S.  Wallace. 

1 .  Plea  deitting  execution  op  note— Burden  of  proof.— The  defend- 
ant, by  verifying  his  plea  denying  the  execution  of  the  note,  pat  the  plaintiff 
to  the  proof  of  the  execution  of  the  instrument  declared  on  as  at  common  law^ 
and  thereby  imposed  upon  her  the  burden  of  proof  on  that  issue,  throughout  the 
entire  case,  and  miless  it  appeared  &om  a  preponderance  of  all  the  evidence 
introduced  that;  the  note  was  signed  by  the  defendant,  or  by  his  authority, 
that  issue  should  have  been  found  for  him. 

2.  When  name  signed  by  another— Burden  of  'proof. — ^The  testi- 
mony introduced  by  the  plaintiff,  showing  that  the  name  of  the  defendant 
WHS  signed  to  the  note  by  N.  R.  Wallace,  it  at  once  became  a  material  ques- 
tion, whether  said  Wallace  was  authorized  to  execute  the  note  on  behalf  of 
the  defendant,  and  the  onus  was  upon  the  plaintiff  to  prove  such  fact. 

3.  Issue  to  be  determined  bt  weight  of  evidence. — ^The  issue  aris- 
ing under  the  sworn  plea  waB  one  of  fact,  to  be  determined  from  the  weight 
of  evidence ;  and  it  was  not  necessary  for  the  defendant  to  satisfy  the  jury 
beyond  a  reasonable  doubt,  as  in  a  criminal  case,  that  N.  R.  WaUace  had  no 
authority  from  him  to  execute  the  note  in  his  nam  a. 

4.  Alteration  of  note — ^Recovery  on  original  debt. — ^If  the  holder 
of  a  note  fraudulently  makes  a  material  alteration  in  its  terms,  he  cannot  re- 
cover on  the  note,  or  on  the  original  debt.  But  an  alteration,  although  it 
may  be  material,  if  not  done  with  an  intent  to  injure  or  deceive,  will  not  pre- 
vent a  reooveiy  for  the  original  debt,  even  if  the  note  cannot  be  used  as 
evidence. 

5.  Interest— Demand.^A  note  payable  on  demand,  draws  interest  from 
the  time  of  demand. 

Apical  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.    Opinion  filed.  April  6,  1881. 

Mr.  F.  S.  MuBPHT,  for  appellant,  cited  as  to  the  rights  of 
the  holder  of  commercial  paper  assigned  after  maturity,  or 
without  consideration,    Harphani    v.  Haynes,     80  111.   404. 

That  it  was  error  to  instruct  the  jury,  if  for  any  reason  they 
were  satisfied  that  the  note  was  invalid,  the  plaintiff  might 
recover  on  the  original  consideration  without  a  surrender  of 
the  note:     Eayburn  v.  Day,  27  111.  47. 

It  was  too  late  to  remit  the  excess  of  damages:    Bowan  et 
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al.  V.  The  People,  18  111.  159  ;  Buckles  v.  The  N.  B.  of  Ken- 
tucky, 33  111.  268. 

Messrs.  Williams  &  La^wrence,  for  appellee ;  the  ques- 
tion whether  the  note  was  a  forgery,  having  been  fairly 
submitted  to  the  jury,  the  court  will  not  disturb  the  ver- 
dict: 0.  &.  N.  W.  Ey.  Co.  V.  Ryan  70  111.  212;  Eeynolds 
V.  Palmer,  70  111.  288  ;  Corwith  v.  Colter,  82  III.  585  ;  Foos 
V.  Sabin,  84  111.  565  ;  Stickel  v.  Otto,  86  111.  161. 

PiLLSBURY,  J.      This  action  is  brought  to  recover  upon  the 
following  written  instrument: 
^  Wallace  Bros.,  Bankers. 

Seguin,  Texas,  Feb.  20,  1877. 

"  On  demand,  I  will  pay  to  John  S.  Wallace,  or  bearer,  one 
thousand  dollars. 

W.  T.  Wallace.'^ 

To  the  declaration  the  defendant  filed  three  pleas,  the  first, 
denying  the  execution  of  the.  note,  verified  by  his  affidavit. 
The  second  alleged  in  substance,  that  at  the  time  the  note  was 
given  he  had  large  business  transactions  with  the  banking  firm 
of  Wallace  Bros,  at  Seguin,  Texas,  which  firm  was  composed 
of  James  P.  Wallace  and  N.  K  Wallace,  the  last  named  being 
the  husband  of  the  plaintiff,  that  he  borrowed  of  said 
firm  $3,333.07,  and  that  said  note  was  given  to  her  for  a 
part  of  said  sum  so  borrowed  of  said  firm ;  that  he  never  owed 
the  said  plaintiff,  but  she  took  the  said  note  as  a  mere  volunteer 
to  hold  for  said  Wallace  Bros,  and  that  at  the  time  of  the  com- 
mencement of  the  suit  the  said  firm  of  Wallace  Bros.  wa& 
indebted  to  him,  the  defendant,  in  the  sum  of  $13,288.04,  and 
offers  to  set  off  enough  of  said  amount  to  cancel  the  claim  of 
plaintiff.  The  third  plea  sets  forth  that  the  note  was  given 
the  plaintiff  for  an  indebtedness  due  from  him  to  the  firm  of 
Wallace  Bros,  which  he  paid  before  the  commencement  of  the 
suit. 

Eeplications  were  put  into  the  second  and  third  pleas,  and 
upon  trial  the  plaintiff  recovered  a  judgment  for  $1183,  and 
the  defendant  appealed. 

The  defendant  by  verifying  his  plea  put  the  plaintiff  to  the 
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proof  of  the  ezecntioa  of  the  instrumeDt  declared  on  as  at 
common  law,  and  thereby  imposed  upon  her  the  burden  of 
proof  on  that  issue  throughout  the  entire  case,  and  unless  it 
appeared  from  a  preponderance  of^all  the  evidence  introduced 
that  the  note  was  signed  by  tiie  defendant  or  by  his  authority 
that  issue  should  have  been  found  for  him. 

The  testimony  introduced  by  the  plaintiff  showing  that  the 
name  of  the  defendant  was  signed  to  the  note  by  N.  R.  Wal- 
lace it  at  once  became  a  material  question  whether  said  Wal- 
lace was  authorized  to  execute  the  note  on  behalf  of  the  de- 
fendant and  the  07%?/s  was  upon  the  plaintiff  to  prove  sucli 
fact.  The  defendant  was  not  required  to  prove  negatively,  in 
the  first  instance  that  said  K.  B.  Wallace  had  no  authority  to 
sign  his  name.     Schroeder  v.  Ilarvey,  75  111.  640. 

The  issue  arising  under  this  sworn  plea  was  one  of  fact  to 
be  determined  by  the  jury  from  the  weiglit  of  the  evidence, 
and  as  no  crime  was  imputed  to  the  plaintiff  in  the  pleadings, 
it  was  not  necessary  for  the  defendant  to  satisfy  the  jury  from 
the  evidence  beyond  a  reasonable  doubt  that  N.  R.  Wallace 
had  no  authority  from  him  to  execute  the  note  in  his  name. 
Wells  v.  Head,  17  111.  204;  Sprague  v.  Dodge,  48  111.  142  ; 
Schmidt  v.  N.  Y.  Mut.  Fire  Ins.    Co.  1  Gray,  529. 

These  authorities  are  clear  tliat  the  issue  raised  by  the  plea 
herein,  is  not  one  calling  for  the  application  of  the  rule  of  evi- 
dence in  criminal  cases. 

It  follows  from  these  views  that  the  following  instruction 
given  to  the  jury  on  behalf  of  plaintiff  below,  was  erroneous: 

**  Before  you  can  find  that  the  note  in  evidence  is  a  forgery, 
you  must  be  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  tliat  N.  R.  Wallace,  whose  deposition  is  in  evidence, 
had  neither  expressed  or  implied  authority  to  sign  the  name 
of  the  defendant  to  the  note  in  evidence." 

For  the  same  reasons  the  court  should  not  have  modified  the 
fifth  instruction  asked  by  plaintiff. 

It  is  also  contended  by  appellant  that  the  instrument  sued 
upon, even  if  signed  by  his  direction,  was  when  written,  acheck 
upon  the  Bank  of  Wallace  Bros.,  and  that  it  has  since  its  exe- 
cution been  changed  to  its  present  form  and  therefore  no  re- 
covery can  be  had  upon  the  original  consideration. 
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Whether  a  recovery  can  be  had  upon  the  original  consider- 
ation where  there  has  been  an  alteration  in  the  written  evi- 
dence of  the  debt  depends  upon  the  nature  of  the  alteration, 
the  person  by  whom  and  the  intention  with  which  it  was 
made.  If  the  holder  of  a  note  fraudulently  makes  a  material 
alteration  in  its  terms,  he  not  only  deprives  himself  of  the  use 
of  the  note  as  an  evidence  of  the  debt  but  debars  himself  from 
a  recovery  of  the  consideration  for  which  tlie  note  was  given. 

But  an  alteration  in  a  note  though  it  may  be  material  if  not 
done  with  an  intent  to  injure  or  deceive  will  not  prevent  a  re- 
covery for  the  debt  even  if  the  note  cannot  be  used  as  evidence. 
Elliot  V.  Blair,  47  111.  342  ;  Vogie  v.  Ripper,  34  111.  100. 

The  intent  with  which  an  alteration  is  made  in  a  note  is  a 
question  of  fact  for  a  jury,  under  proper  instructions  by  the 
court.  As  the  evidence  in  this  case  upon  nearly  all  the  mate- 
rial issues  is  somewhat  conflicting,  we  refrain  from  comment 
ing  upon  its  weight,  it  being  necessary  for  the  reason  above 
stated  that  the  cause  should  be  submitted  to  another  jury. 

It  is  conceded  that  the  verdict  is  for  too  large  a  sum,  as  inter- 
est was  allowed  from  date  of  note  when  it  should  have  been 
computed  from  time  of  demand  for  payment.  This  can  be 
corrected  on  another  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Adams 

8     7» 
72    634,  V. 

Robert  P.  Slater  et  al, 

1.  Statement. — ^The  plaintiff  owned  a  mill  on  the  DegPlaines  river  with 
a  dam  called  Adams'  dam,  and  he  and  his  grantors  had  been  in  possession 
of  the  same  since  and  prior  to  1852.  The  grantors  of  plaintiff  were  P.  A.  & 
0.  H.  Haven.  The  III.  &  M.  Canal,  after  following  the  channel  of  the  river 
for  some  distance,  left  it  about  half  a  mile  above  Adams'  dam.  The  im* 
provement  known  as  the  deep  cut  was  completed  in  1871,  since  which  time 
more  water  was  introduced  into  the  summit  level  of  the  canal  above  Adams* 
dam  than  was  required  for  navigation  purposes  or  the  use  of  the  canal,  and 
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twice  as  mncli  as  flowed  over  the  dam  before.  The  defendants  erected  a  mill 
on  the  western  bank  of  the  canal,  on  the  Cannahon  level,  half , a  mile  sonth- 
west  of  plaintifiTs  dam,  below  where  the  canal  leaves  the  river,  and  built  a 
tannel  under  the  canal  and  put  in  water  wheels  and  drew  water  from  said 
level  and  discharged  it  into  the  river  below  plaintiiTs  dam  so  that  the  use  of 
said  water  was  wholly  lost  to  said  plaintiff;  but  for  such  diversion  all  of  said 
water  would  naturally  have  flowed  into  the  river  to  the  plaintiff's  dam  and 
water  wheels.  The  use  of  said  water  from  the  canal  by  defendants  was  under 
a  lease  from  the  Canal  Commissioners.  The  Havens,  the  grantors  of  plaintiff, 
while  owners  of  Adams'  dam  in  1848,  sued  the  trustees  of  the  canal  to  re- 
cover damages  for  diverting  the  water  of  the  river  from  said  dam  into  the 
canal,  which  suit  was  settled,  damages  paid,  and  an  agreement  made  with 
the  trastees  that  the  water  of  the  DesPlaines  might  be  diverted  from  Adams* 
dam  for  the  purpose  of  supplying  the  cansd  for  the  purpose  of  navigation. 

2.  Riparian  owneib — Water  coursb — ^Powbr  to  divert. — ^The  Su- 
preme Court  before  the  settlement  in  the  suit  referred  to,  reported  5  Oilman, 
548,  and  11  111.  554,  held  that  the  Canal  Trustees  could  not  divert  the  water  of 
the  DesPlaines  river  from  Haven's  Mill  to  their  damage  without  making  com- 
pensation, and  thereby  relieved  this  court  from  inquiring  into  the  power  of 
the  trustees  to  divert  the  water. 

3.  Riparian  proprietors— The  rights  of  the  Hayeks. — ^Thatthe 
law  declared  the  Havens  as  riparian  owners  were  entitled  to  the  use  of  the 
water  as  it  was  accustomed  to  flow  in  the  bed  of  the  river. 

4.  Right  to  diyert  the  water  under  th.«  release. — That  the 
Havens  conveyed  the  right  to  the  Trustees  to  divert  the  water  for  the  purpose 
of  navigation  only  from  the  Adams'  dam,  which  bound  them  and  their 
assignees,  and  the  trustees  could  not  divert  the  water  for  any  other  purpose, 
neither  could  the  appellees,  their  grantees. 

5.  No  right  to  divert  the  amount  added  above. — ^That  under  the 
contract  the  trustees  had  no  right  to  divert  water  from  the  plaintiff's  mill, 
except  for  the  purposes  of  navigation  at  the  point  where  the  canal  leaves  the 
river  the  same  amount  of  water  they  had  added  to  it  by  the  construction  of 
the  canal. 

6.  The  purpose  for  which  water  intended  material.— That  if 
the  canal  authorities  provided  a  surplus  of  water  on  the  simimit  level  for  the 
purpose  of  supplying  the  ChannaJion  level,  and  made  use  of  the  DesPlaineg 
nver  as  a  mere  conduct  to  convey  the  water  from  one  level  to  another,  then, 
perhaps,  under  the  decisions  dted,  they  might  have  the  right,  so  far  as  appel- 
lant is  concerned,  to  withdraw  such  surplus  water  from  the  river  above  plain- 
tiff^s  mill,  as  in  such  case  the  decisions  appear  to  hold  that  the  possession  of 
the  water  would  be  still  retained  by  them  for  their  own  use.  But  if  such 
water  be  discharged  into  the  river  as  a  means  of  getting  rid  of  it,  then  even 
under  these  authorities  it  becomes  a  part  of  the  river  itself,  and  subject  to  the 
like  uses  and  governed  by  the  same  rules  as  the  original  waters  of  the  * 
stieam. 

7.  When  water  treated  as  ASANDONED.^That  the  water  dis- 
chaiged  into  the  DesPlaines  river  at  Norton's  mill  must  be  considered  as 
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abandoned  by  the  canal  aathoriiies,  and  becoming  thereafter  a  part  of  the 
waters  of  that  river,  and  subject  in  its  flow  to  the  uses  of  the  lower  riparian 
proprietors.  The  right  to  the  use  of  water  continues  only  with  its  possession, 
and  once  lost  can  never  be  reclaimed. 

8.  DiYERSiON — Commissioners  no  authority. — ^The  defendants  diver- 
ted the  water  from  plaintifl"s  mill,  and  justified  the  act  as  they  claimed  un- 
der the  authority  of  the  Canal  Commissioners.  They  had  no  authority  them- 
selves to  divert  the  water  for  the  purpose  used,  and  could  confer  none  on  the 
defendants. 

Appeal  from  Circuit  Court  of  Will  county;  the  Hon.  Jo- 
siAH  McRoBERTS,  Judge,  presiding.     Opinion  filed  April  6, 

1881. 

This  action  was  commenced  by  the  appellant  against  tlie 
appellees,  to  recover  damages  for  diverting  the  water  of  the 
DesPlaines  river  from  the  mill  of  the  plaintiff.  The  cause 
was  submitted  to  the  Court,  and  a  judgment  for  costs  rendered 
against  the  plaintiff,  and  he  appeals  to  this  Court.  The  facts 
agreed  upon  and  certified  to  by  the  Court  as  being  established 
upon  the  trial  below  are  as  follows  : 

That  the  plaintiff,  at  the  time  of  the  commencement  of  this 
suit,  was  possessed  as  the  owner  of  lots  1,  2,  3  and  4,  in  block 
45;  and  lots  1,  2,  3,  4,  5,  6,  7  and  8,  in  block  57;  and  lots  1, 
2,  3,  4  and  6,  in  block  62,  all  in  the  school  section  addition 
to  Joliet,  in  Will  county,  Illinois;  said  addition  comprising 
the  whole  of  section  16,  town  35,  range  10,  east,  3d  P.  M.; 
and  that  said  plaintiff  and  his  grantors  have  been  in  possession 
of  said  premises  continuously  since  1852,  and  prior  thereto; 
and  that  said  grantors  to  plaintiff  were  Philo  A.  and  Orlando 
II.  Haven;  that  said  premises  are  located  on  the  DesPlaines 
river,  a  natural  water  course,  running  through  said  section  16; 
that  a  dam,  herein  called  Adams'  dam,  is  and  has  been  stand- 
ing across  said  river  since  prior  to  1852;  and  that  said  prem- 
ises have  been  used  continuously  to  the  date  of  trial  by  plain- 
tiff and  his  grantors  for  mill  purposes,  deriving  the  power  there- 
for from  said  DesPlaines  river. 

That  said  plaintiff  now  and  for  many  years  has  located  on 
said  premises  mills,  propelled  by  water-power  derived  from 
said  river,  and  has,  and  had  at  the  date  of  the  diversion  of 
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water  complained  of,  located  on  said  premises  six  wheels,  four 
of  which  are  in  place  to  be  used,  and  which  are  reasonably 
fitted  to  use  the  water  in  the  river,  and  do  not  require,  to  put 
them  in  use,  any  unreasonable  detention  or  employment  of  the 
water  flowing  in  said  river. 

That  the  location  of  said  premises,  with  reference  to  the 
Illinois  and  Michigan  Canal,  and  the  DesPlaines  river,  in  the 
City  of  Joliet,  is  correctly  shown  by  the  map,  marked  "A," 
which  shall  be  sent  up  with  the  record  herein,  and  that  the 
location  and  course  of  the  DesPlaines  river,  and  the  Illinois 
&  Michigan  Canal,  from  the  North  line  of  Sections  22  and  23, 
in  town  35,  North  Eange  10,  East  (being  the  Town  of 
Lockport),  to  the  South  line  of  Section  16,  Town  35,  Eange 
10,  East,  being  the  Town  of  Joliet,  with  the  locks,  levels  and 
dams  of  said  canal  in  said  distance,  the  dam  of  said  Adams, 
and  the  structure  of  said  defendants  on  said  canal  below  Ad 
ams'  dam,  are  correctly  shown  by  the  map,  marked  "  B,"  to  be 
sent  up  with  this  record. 

That  said  canal  was  opened  for  navigation  in  the  spring  of 
the  year,  1848. 

That  the  summit  division  of  said  canal  terminates  at  Lockport 
111.  on  Section  23,  Town  36,  Range  10,  and  was  improved  by  the 
city  of  Chicago,  so  as  to  make  a  continuous  level  drawing  wat- 
er from  Lake  Michigan  from  the  terminus  at  the  south  branch 
of  the  Chicago  river  to  Lock  No.  1,  aforesaid,  under  the  Act  of 
the  General  Assembly  of  date  February  16,  1865;  that  said 
improvement  was  completed  about  May  1, 1871;  that  the  State 
of  Illinois,  by  Act  of  the  General  Assembly,  assumed  charge 
of  said  improved  level  in  the  year,  1871,  by  act  of  date,  Octo- 
ber 20,  1871,  and  has  since  controlled  the  same. 

That  from  dam  No.  2,  in  Joliet,  south,  the  canal  level  is 
known  as  the  Channahon  level;  that  all  the  water  which  is  put 
into  said  level  for  any  purpose,  is  drawn  from  the  pool,  formed 
by  dam  No.  2,  at  Joliet,  above  plaintiff's  dam,  and  since  the 
building  of  said  canal  and  its  opening  in  1848,  until  the  com- 
pletion of  the' structures  of  defendants,  no  water  had  ever  been 
drawn  from  said  level,  or  been  put  into  the  same,  except  as  re- 
quired for  navigation  purposes,  nor  had  any  water  been  used 
or  leased  ou  said  level. 
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That  there  is  more  water  introduced  into  the  summit  level 
of  said  canal  by  reason  of  the  improvement  known  as  the  deep 
cut  above  referred  to,  than  is  required  for  navigation  purposes, 
and  more  than  is  required  for  the  purposes  of  the  canal  be- 
tween locks  One  and  Two,  Two  and  Three,  and  Three  and  Four, 
on  said  canal  between  Lockport  and  Joliet  that  the  use  of 
such  surplus  water  is  leased  to  Norton  &  Co.  at  Lockport,  so 
far  as  they  may  require,  and  the  balance  is  discharged  by  a 
spillway  ;  both  the  water  used  by  Norton  &  Co.  and  that  dis- 
charged by  said  spillway,  being  conducted  by  a  race  shown  in 
Map  1,  from  the  hydraulic  basin,  connected  with  the  canal, 
also  shown  on  said  map,  to  the  DesPlaines  river,  as  shown  on 
said  map,  at  a  point  in  Section  23,  in  said  town,  and  from 
thence  mingled  with  other  water  of  said  river,  follows  the 
bed  of  said  stream  through  Sections  22,  23,  27  and  34  in  the 
town  of  Lockport,  and  partially  through  Section  3,  in  the 
town  of  Joliet,  as  shown  by  said  map,  to  a  point  whqre  said 
canal  effects  a  junction  with  said  river. 

That  from  said  point  in  section  3,  aforesaid,  where  said 
junction  is  made,  to  dam  No.  2,  in  Joliet,  said  canal  is  con- 
tained within  artificial  banks,  or  walls  of  stone,  but  comprises 
the  original  bed  of  said  river,  using  the  same,  and  leaving  said 
river  as  shown  on  said  map  at  dam  No.  2.. 

That  there  is  a  mill  site,  and  mill,  on  said  ri^<er,  Sec.  23,  in 
Lockport,  and  had  been  for  many  years,  and  that  from  the  point 
on  Sec.  23,  where  said  surplus  water  is  discharged,  to  the  point 
in  Sec.  3,  in  Joliet,  where  the  canal  enters  into  the  bed  of  said 
river,  there  is  no  connection  between  said  canal  and'isaid  river; 
and  no  structures,  works  or  improvements  of  any  kind  were 
ever  placed  on  said  river,  or  any  control  exercised  over  the 
same  by  any  canal  authorities,  or  the  State,  for  any  purpose; 
that  said  waste- weir  is  never  used  except  in  case  of  high  water 
and  floods,  or  when  it  is  necessary  to  draw  off  the  water  from 
the  level,  for  the  purpose  of  repairs,  there  usually  being  no 
more  water  than  is  utilized  at  Norton's  Mills. 

That  the  amount  of  water  discharged  into  the  DesPlaines 
river  at  Lockport,  from  the  summit  division  of  said  canal, 
through  said  spillway  and  Norton  &  Co.'s  race,  is  about  25,000 
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cabic  feet  per  minnte,  that  the  amount  of  water  required  for 
navigation  purposes  of  said  canal,  from  lock  "No.  1  to  dam  No. 
1,  is  about  12,000  cubic  feet  per  minute;  that  the  amount  of 
water  required  for  navigation  purposes  of  said  canal  from 
dam  No.  1  to  the  end  of  the  Channahon  level  is  about  8,300 
cubic  feet  per  minute,  and  the  amount  required  for  navigation 
purposes  on  the  Channahon  level  alone  is  about  2,800  cubic 
feet  per  minute. 

Tliat  since  the  completion  of  the  said  deep  cut,  and  the 
turning  of  such  surplus  water  into  said  river  at  Lockport,  the 
amount  of  water  flowing  over  Adams'  dam  at  Joliet  before  the 
diversion  of  the  water  herein  complained  of,  was  greater  by 
two-thirds  as  estimated,  than  the  amount  flowing  over  said 
dam  prior  to  said  deep  cut  improvement,  and  that  the  amount 
of  water  passing  over  Adams'  dam,  since  the  diversion  com- 
plained of,  is  double  the  amount  which  passed  over  said  dam 
before  the  completion  of  the  deep*  cut. 

That  the  season  during  which  said  canal  is  open  for  naviga- 
tion on  said  Channahon  level,  is  generally  from  March  25th  to 
November  25th  in  each  year. 

That  defendant's  premises  are  located  on  the  berme,  or 
western  bank  of  said  canal,  on  said  Channahon  level,  about 
half  a  mile  southwest  of  plaintiff's  dam;  that  defendants  built 
a  tunnel  under  said  canal,  put  in  water  wheels,  and  at  the  date 
of  commencing  said  suit  had  been  drawing  water  from  said 
Channahon  level,  of  said  canal,  to  the  extent  of  from  6,000  to 
8,000  cubic  feet  per  minute,  to  operate  their  mill;  discharging 
the  same  into  the  DesPlaines  river  below  the  plaintiff's  dam, 
and  at  a  lower  level  on  said  river  than  said  dam,  so  that  the 
use  of  said  water  was  wholly  lost  to  plaintiff ;  that,  but  for  the 
diversion  of  said  water  from  the  pool  above  dam  No.  2,  of 
the  Illinois  &  Micliigan  canal,  into  the  Channahon  level 
of  said  canal,  and  for  such  use  by  defendants,  all  of  said  water 
would  have  naturally  flowed  in  the  banks  and  bed  of  said  river 
to  plaintiff's  dam  and  water  wheels,  and  could  have  been  used 
by  him. 

That  such  use  of  said  water  from  said  canal,  by  said  defend- 
ants, is  by  virtue  of  a  lease  for  such  purpose,  executed  to  said 
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defendants  by  the  Canal  Commissioners  of  the  State  of  Illi- 
nois. 

That  said  mill  of  defendants  and  said  strnctnres  for  nsing 
said  water  had  been  in  use  at  the  date  of  the  trial,  aboat  two 
years,  and  that  plaintiff  could  have  used,  and  had  machinery 
wherewith  to  use  all  the  water  so  used  by  defendants,  and  that 
the  damage  to  plaintiff  is  from  $800  to  $1,000  per  annum;  that 
plaintiffs  damage  to  date  of  trial  is  from  $1,600  to  $2,000. 

That  the  course  of  said  canal,  as  shown  by  said  maps,  is  as 
originally  laid  out  and  completed  in  1848. 

That  said  Philo  A.  and  Orlando  H.  Haven,  the  plaintiff's 
grantors,  while  in  possession  of  said  premises,  commenced  suit 
against  the  trustees  of  the  Illinois  &  Michigan  canal,  about  the 
year  1848,  to  recover  damages  for  the  diversion  of  the  Des- 
Plaines  river  into  said  canal,  and  away  from  said  dam;  and 
that  said  suit  is  the  identical  one  referred  to  and  decided 
in  the  5th  Gilman  Eeports,  page  548,  and  in  the  11th  Elinois 
Repoiis,  page  554,  and  is  of  and  concerning  the  same  dam  that 
plaintiff  is  now  in  possession  of. 

That  before  final  judgment  in  said  last  named  suit,  and  on, 
to  wit :  the  22nd,  day  of  August  A.  D.  1858,  an  agreement  in 
writing  was  executed  between  said  Philo  A.  and  Orlando  H. 
Haven,  of  the  one  part,  and  said  trustees  of  the  Illinois  & 
Michigan  canal  of  the  other  part,  in  words  and  figures  as  fol- 
lows, to  wit : 

*'  Whereas,  a  suit  has  been,  and  is  now  pending  at  the  instance 
of  Philo  A.  Haven  and  Orlando  H.  Haven,  against  the  board 
of  trustees  of  the  Illinois  &  Michigan  canal,  in  the  Circuit 
Court  of  Will  county,  Illinois,  in  consequence  of  alleged  dam- 
ages to  a  certain  mill  owned  by  said  Philo  A.  Haven  and 
Orlando  H.  Haven,  situated  on  the  DesPlaines  river  at  Joliet 
Will  county,  Illinois,  occasioned  by  diverting  the  water  of 
said  river  from  said  mill  and  applying  it  to  the  use  of  the  Illi- 
nois &  Michigan  canal  above  said  mill;  and,  whereas,  the  said 
board  of  trustees  and  the  said  Philo  A.  Haven  and  Orlando  H. 
Haven,  being  mutually  desirous  of  avoiding  further  litigation, 

"  Therefore,  we  the  said  Philo  A.  Haven  and  Orlando  H. 
Haven,  for  and  in  consideration  of  the  sum  of  three  thousand 
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and  sixty  dollars  to  us  paid  by  the  said  board  of  trustees  of  the 
Illinois  &  Michi^n  canal,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  release  and  forever  discharge  the  said 
board  of  trustees  and  their  successors  in  office,  from  all 
actions,  rights  of  action,  and  all  claims  arising  out  of  any  dam- 
ages heretofore,  now,  or  hereafter,  to  be  sustained  by  us,  by 
reason  of  the  use  of  the  waters  of  said  DesPlaines  river,  for  the 
purpose  of  supplying  said  canal,  in  the  manner  the  same  is 
now  supplied  at  the  feeder  at  Joliet.  In  further  consideration 
of  the  said  sum  of  three  thousand  and  sixty  dollars,  herein  ex- 
pressed to  have  been  received  by  us,  we  hereby  remise,  release, 
and  forever  quit-claim  to  the  board  of  trustees  and  their 
Bucxsessors  in  office,  and  to  the  State  of  Illinois,  whenever  said 
canal  shall  revert  to  said  State,  the  right  to  use  and  appropri- 
ate the  water  of  the  said  DesPlaines  river  at  the  feeders  at 
Joliet,  below  guard  lock  No.  1,  for  supplying  the  said  canal 
for  the  purpose  of  navigation  in  the  same  manner  the  water 
in  said  river  in  connection  with  other  feeders  is  now  used  for 
supplying  said  canal. 

*'We  further  agree  that  when,  at  any  time,  the  superintendent 
or  other  person  having  charge  of  said  canal  shall  desire  to 
reduce  the  quantity  of  water  above  our  said  mill-dam,  for  the 
purpose  of  repairing  said  canal,  its  banks  or  other  appurte- 
nances at  any  point  between  our  said  mill  and  the  dam  across 
said  river  at  said  feeder;  that  said  superintendent  or  other 
person  having  charge  of  said  canal  may  reduce  the  water  above 
said  mill-dam,  provided  the  water  at  our  said  mill-dam  shall 
not  be  reduced  lower  than  the  top  or  comb  of  our  said  mill- 
dam,  which  may  be  done  by  opening  the  waste-ways  at 
the  west  end  of  said  mill-dam,  which  shall  be  closed  by  said 
superintendent,  as  soon  as  said  repairs  can  be  completed,  and 
shall  not  be  opened  except  for  such  repairs  as  aforesaid,  nor 
remain  open  more  than  for  the  period  of  one  week  at  any  one 
time  without  such  compensation  as  may  be  agreed  upon  by 
any  two  persons  to  be  selected  by  us  for  that  purpose. 

We  further  agree  to  dismiss  all  suits  now  pending  at  our 
instance  against  said  board  of  trustees  in  the  Circuit  Court  of 
Will  county,  Illinois,  and  pay  all  costs  of  court  that  may 
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remain  unpaid,  at  the  time  said  suit  or  suits  shall  be  dismissed. 
"In  witness  whereof  the  said  Philo  A.  Haven  and  Orlando 
H.  Haven,  have  hereunto  set  their  hands  and  seals  this  22d 
day  of  August,  1853. 

"Philo  A.  Haven,  [seal] 

"By  O.  Haven,  his  Attorney- 
in-fact,  [seal] 
"Oblando  H.  Haven.       [seal]" 
And  that  the  sum  of  money  mentioned   in  said  agreement 
was  paid  and  receipted  for,  said  receipt  being  in  words  as 
follows: 
"$3060. 

"Eeceived,  Lockport,  Aug.  22d,  1853,  from  David  Leavitt, 
Treas.  for  the  Board  of  Trustees  of  the  Illinois  &  Michigan 
Canal,  by  the  hands  of  William  Gooding,  secretary,  the  sum 
of  Three  Thousand  and  sixty  dollars,  in  full,  on  settlement  of 
our  claim  for  damages  against  the  Board  of  Trustees  of  the 
Illinois  &  Michigan  Canal. 

"Philo  A.  Haven, 

"By  O.  H.  Haven,  his  Attorney- 
in-fact. 
"0.  H.  Haven." 
Tlie  following  is  a  copy  of  map  "  B  "  sent  up  with  the  record, 
by  the  aid  of  which  the  case  can  be  better  understood.     As  the 
location  of  plaintiff's  mill-dam  is  sufBciently  shown  thereon, 
map  "  A"  is  not  given. 
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Messrs.  Gabnsey  &  Knox,  for  appellant ;  that  there  is  no 
property  in  the  water  of  a  water-course  ;  the  only  property 
right  is,  the  right  to  the  use  of  the  water  as  it  passes  through 
or  hy  each  owner's  land,  cited  3  Kent  Cora.  *439  ;  Angell 
on  Water  Courses,  §  95;  Evans  v.  Merri weather,  3  Scam.  492  ; 
Batavia  Manuf.  Co.  v.  Newton  Wagon  Co.  91  111.  239  ;  Wash- 
burn  on  Easements,  214;  Havens  v.  Canal  Trustees,  11  HI- 
SS?; Pluraleigh  v.  Dawson,  1  Gilin.  544. 

A  lower  riparian  proprietor  has  the  right  to  the  use  of  all 
water  which  may  be  added  to  a  stream  by  a  higher  proprietor; 
Tourtlette  .  v.  Phelps,  4  Gray  (Mass.)  376  ;  Webb  v.  Portland 
Manuf.  Co.  3  Sumner,  189  ;  Swindon  Water-works  v.  W.  & 
B.  Canal  Co.  14  Moak,  86  ;  Eddy  v.  Simpson,  3  Cal.  249. 

The  object  of  passing  the  water  of  Lake  Michigan  through 
the  Summit  Division  of  the  canal  was  to  purify  the  Chicago 
river  :  Laws  of  111.  1865,  pages  83  and  84. 

As  to  the  right  to  take  out  as  much  water  as  a  party  puts  in: 
Wood  V.  Wood,  3  Exch.  748  ;  Angell  on  Water  Courses,  Sec 
153  ;  Elliott  v.  Fitchburg  R  R  Co.  10  Cush.  191. 

Appellant  stands  in  the  situation  of  a  prior  occupant  of  a 
mill  site,  and  is  entitled  to  have  the  water  flow  to  him  :  Gary 
v.  Daniells,  8  Met.  478  ;  Angell  on  Water  Courses,  §  135. 

As  to  the  construction  to  be  put  upon  the  agreement  to  use 
the  water  for  the  purpose  of  navigation  only  :  Dewitt  v.  Har- 
vey, 4  Gray,  486  ;  Garland  v.  Hudson,  46  Maine,  511. 

The  sole  object  of  the  construction  of  the  canal  was  to  pro- 
vide water  communication  between  Lake  Michigan  and  the 
Illinois  River  :  Scates  Comp.  887  ;  Acts  of  Congress  1827,  Id. 
888  ;  Sec.  1,  Act  1829,  Id.  889;  Sec.  2,  Acts  of  1836,  Id.  893. 

The  acts  relating  to  the  Ottawa  water  power  are  the  follow- 
ing :  March  2,  1837,  Scates  Comp.  896  ;  July  21,  1837,  Id. 
902  ;  March  4,  1843,  Id.  905  ;  February  14, 1851,  Id.  924. 

The  Supreme  Court  has  decided  that  an  action  of  this  char- 
acter will  lie  :  Turney  v.  Smith,  86  111.  391. 

Mr.  G.  D.  A.  Parks,  for  appellees;  that  there  are  no  decisions 
which  hold  when  A.  employs  that  part  of  No.  1,  which  be- 
longs to  him  simply  as  a  convenient  medium  for  transmitting 
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the  waters  of  No.  2  across  a  channel  which  he  has  constructed 
for  his  own  purpose  on  the  opposite  side  that  B.  as  against  A. 
acquires  any  legal  right  whatever  in  such  extra  water,  cited 
Whittier  v.  Gacheo  Manuf.  Co.  9  N.  H.  454  ;  Butte  v.  Vaughn, 
11  Cal.  143  ;  Burnett  v.  Whitesides,  15  Gal.  36  ;  Embury  v. 
Owen,  6  Exch.  360  ;  2  Washburne  on  real  property,  829  ; 
Hoffman  et  al.  v.  Stone  et  al.  7  Cal.  46  ;  Society  for  Estab- 
lishing Manufactures  v.  Morris  Canal  Co.  1  N.  J.  Eq.  Eep.  157. 

The  following  authorities  relate  to  artificial  water  courses  : 
Wood  V.  Waugh,  3  Exch.  748  ;  Angell  on  Water  Courses,  Sec. 
433  ;  Broom's  Leg.  Max.  375. 

That  it  was  not  an  actionable  injury  for  the  Commissioners 
to  divert  the  water,  and  if  not  for  them,  it  was  not  for  their 
grantees  :  2  Hilliard  on  Torts,  156  ;  Gidley  v.  Palmerston,  7 
E.  C.  L.  438 ;  Hodgson  v.  Dexter,  1  Cranch,  345. 

That  the  plaintiff's  claim  was  barred  by  the  Haven  release  : 
Canal  Trustees  v.  Haven,  5  Qilm.  548. 

PiLLSBURY,  J.  By  the  decision  in  Canal  Trustees  v.  Haven, 
5  Gilm.  548,  we  are  relieved  of  the  necessity  of  inquiring  into 
tlie  powers  of  the  canal  authorities  to  use  the  water  of  the 
DesPlaines  river  to  supply  the  canal  at  tlie  Joliet  feeder.  It 
was  there  held  that  they  could  not  divert  the  water  from  the 
Havens'  mill  to  their  damage  without  making  compensation. 
Before  the  proceedings  in  that  cause  were  concluded  by  the 
assessment  of  damages,  the  matter  in  dispute  was  compromised^ 
and  the  trustees,  by  purchase,  obtained  the  right  to  divert  the 
water  of  the  river  into  the  canal,  as  evidenced  by  the  agree- 
nient  in  writing  referred  to,  and  recited  in  the  statement  of 
facts.  No  suggestion  is  made  by  counsel  that  this  contract  at 
its  inception  was  not  binding  between  the  parties  to  it.  Being 
valid  between  them,  and  continuing  in  its  character  relating 
to  the  future  use  of  the  water  in  the  river,  it  is  equally  binding 
upon  the  successors  of  the  trustees  and  the  grantees  of  the 
Havens,  and  therefore  the  rights  of  the  parties  hereto  to  such 
water,  do  not  depend  so  much  upon  the  principles  of  law 
applicable  to  riparian  proprietors,  as  upon  the  terms  of  the 
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contract,  in  and  by  which  their  interests  therein,  bj  their  priv- 
ies in  contract  and  estate,  have  been  defined  and  limited. 

In  so  far  as  the  canal  trustees  acquired  the  right,  by  the 
purchase  from  the  Havens,  to  divert  the  water  of  the  Des- 
Plaines,  they  can  use  and  appropriate  it  if  necessary  for  the 
purposes  of  the  grant,  to  the  entire  exclusion  of  the  appellant, 
the  grantee  of  the  Havens,  he  having  taken  the  mill  and  prem- 
ises charged  with  such  burden. 

When  relying  upon  their  rights  as  riparian  owners,  the  law 
declared  that  they  were  entitled  to  the  use  of  the  water  as  it 
was  accustomed  to  flow  in  the  bed  of  the  river,  but  having 
seen  proper,  for  a  sufficient  consideration,  to  convey  to  the 
trustees  the  right  to  divert  the  water  from  their  mill  by  with- 
drawing it  from  the  stream  above  their  mill  for  canal  purposes, 
their  grantee,  the  present  appellant,  can  only  use  the  water  of 
the  river  subject  to  such  grant.  The  canal  trustees,  on  the 
other  hand,  having  no  right  to  divert  the  water  from  the  river 
channel  to  the  injury  of  the  Havens  as  riparian  proprietors,  by 
accepting  the  contract  or  grant,  become  bound  by  its  terms, 
and  to  the  extent  of  the  grant,  but  no  further,  became  entitled 
to  the  exclusive  use  of  the  water.  The  proper  construction  of 
the  contract  or  grant  in  this  view,  in  determining  the  rights 
of  the  parties  to  this  cause,  becomes  of  paramount  importance, 
the  appellees  claiming  to  be  lessees  of  the  canal  authorities, 
and  of  course  having  no  greater  rights  than  their  lessors. 

In  construing  contracts  courts  will  examine  their  provisions 
in  the  light  of  the  circumstances  surrounding  the  parties  and 
the  subject-matter  when  they  are  made.  The  canal  was  com- 
pleted in  1848,  the  construction  being  the  same  then  as  now, 
excepting  the  improvement  made  on  the  summit  level  by  the 
city  of  Chicago,  which  was  done  at  a  later  period.  We  think 
it  fairly  deducible  from  the  admitted  facts,  if  not  stated  in  so 
many  words,  that  the  hydraulic  basin  referred  to  as  being  at 
Norton's  Mills,  was  a  part  of  the  original  construction  of  the 
canal,  and  that  before  the  deepening  of  the  summit  level,  the 
surplus  or  waste  water  from  that  level  was  turned  into  the 
DesPlaines  river  in  the  same  manner  it  has  been  since, 
although  in  much  less  quantities.     At  the  same  time  all  the 
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water  passing  through  the  canal  from  Lock  No.  1  entered  the 
river  above  the  mill-dam  of  the  Havens,  at  the  junction  of  the 
canal  with  the  river.  The  volume  of  the  water  of  the  river 
was  thus  increased  by  all  the  water  running  in  the  canal,  and 
the  right  of  the  trustees  to  divert  from  the  stream  at  guard 
lock  No.  1,  the  point  where  the  canal  leaves  the  river,  the 
same  aijiount  of  water  they  had  added,  to  it,  by  the  construction 
of  the  canal,  was  necessarily  involved  in  the  suit  referred  to  in 
the  5th  Gilm.  and  11th  Ills,  had  such  claim  been  insisted 
upon,  and  must  have  been  considered  by  the  parties  in  the 
settlement  of  that  controversy,  when  the  contract  was  made 
adjusting  their  respective  rights  and  interests  in  the  water  of 
the  river.  With  these  facts  within  the  knowledge  of  the  par- 
ties, and  as  we  must  conclude,  taken  into  consideration  by 
them  in  adjusting  the  matters  in  dispute,  it  would  seem  that 
the  trustees  treated  the  right  to  the  exclusive  use  of  the  water 
of  the  river,  increased  by  their  own  works,  so  far  as  it  should 
be  necessary  to  appropriate  it  for  the  purpose  of  navigation,  as 
a  sufficient  consideration  for  the  relinquishment  upon  their 
part  of  any  claim  to  use  or  divert  any  portion  of  the  water  in 
the  stream  from  whatever  source  derived,  not  required  by  them 
for  such  purpose.  From. the  completion  of  the  canal  to  the 
execution  of  the  contract,  the  water  was  taken  from  the  river 
at  the  feeder  in  Joliet,  for  the  purpose  of  navigation  only,  as 
admitted  by  the  statement  of  facts,  and  the  agreement  refers 
to  such  condition  when  it  releases  and  discharges  the  trustees 
from  all  claim  of  damages  that  had  or  should  be  sustained  by 
the  Havens  by  reason  of  the  use  of  the  water  of  said  river  in 
supplying  said  canal  in  the  manner  the  same  was  supplied  at 
that  time  at  said  feeder.  The  words  of  the  grant  are  equally 
specific  and  guarded. 

Tliey  "  remise,  release,  and  forever  quit-claim,  to  the  board  of 
trustees  and  their  successors  in  office,  and  to  the  State  of  Illi- 
nois, whenever  said  canal  shall  revert  to  said  State,  the  right 
to  use  and  appropriate  the  water  of  the  said  DesPIaines  river 
at  the  feeders  at  Joliet  below  guard  lock  No  1,  for  supplying 
the  said  canal  for  the  purposes  of  navigation  in  the  same 
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manner  the  water  in  said  river,  in  connection  with  other  feed- 
ers is  now  used  for  supplying  said  canal." 

There  can  be  no  doubt,  from  the  language  employed,  that  it 
was  the  real  intent  of  the  parties,  by  said  grant  to  fix  and  de- 
termine as  definitely  as  it  was  possible  to  do,  the  quantity  of 
water  that  the  canal  trustees  could  rightfally  use  and  appro- 
priate to  the  exclusion  of  the  Havens.  It  is  carefully  limited 
to  such  a  quantity  as  would  be  necessary  in  connection  with 
other  feeders  to  supply  the  canal  for  navigation  purposes. 

The  phrase  "  in  connection  with  other  feeders,"  was  not  in- 
tended by  the  parties,  as  counsel  seem  to  suppose,  as  extend- 
ing the  uses  for  which  the  water  of  the  river  could  be  appro- 
priated, but  to  more  efiectually  limit  the  amount  that  could 
be  diverted  for  the  purposes  of  navigation.  The  true  meaning 
appears  to  be,  that  the  trustees  could  withdraw  from  the  river 
the  additional  quantity  of  water  required  for  navigation  pur- 
poses, beyond  that  supplied  to  the  canal  by  the  other  feeders, 
then  in  use. 

It  is  contended,  however,  that  owing  to  the  improvement  in 
the  summit  level,  by  which  tlie  waters  of  Lake  Michigan  are 
caused  to  flow  through  the  canal  into  the  DesPlaines  river, 
by  way  of  the  discharge  gates  at  Norton's  mills,  double  the 
quantity  of  water  runs  over  the  dam  of  appellant  since  the 
diversion  now  complained  of,  than  did  before  such  improve- 
ment was  made,  and  the  appellant  instead  of  being  damaged 
is  in  reality  benefitted; and  that  the  canal  authorities  can 
rightfully  take  from  the  waters  of  the  river,  the  like  quantity 
and  make  use  of  the  same  for  any  purpose  they  may  desire. 

Several  cases  have  been  cited  by  counsel  as  sustaining  such 
position,  and  without  controverting  the  doctrine  therein  an- 
nounced,  we  are  of  the  opinion  that  under  the  facts  of  this 
case  the  right  contended  for  does  not  exist,  even  under  the 
authorities  cited. 

Tested  by  the  rule  of  law  declared  in  those  cases,  disregard- 
ing for  a  moment  the  contract  in  evidence,  the  correctness  of 
the  conclusion  of  counsel  depends  upon  the  intention  with 
which  the  water  was  turned  into  the  river  from  the  summit 
level.    If  the  canal  authorities,  provided  a  surplus  of  water  on 
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tlie  enminit  level  for  the  purpose  of  supplying  the  Channahoii 
level,  and  made  use  of  the  DesFlaines  river  as  a  mere  conduit 
to  convey  the  water  from  the  one  level  to  the  other,  then,  per- 
liaps,  under  said  decisions  they  might  have  the  right  so  far  as 
appellant  is  concerned,  to  withdraw  such  surplus  water  from  the 
river  above  plaintiff's  mills,  as  in  such  case  the  said  decisions 
appear  to  bold  that '  the  possession  of  the  water  would  be  still 
retained  by  them  for  their  own  use. 

If  however,  such  water  be  discharged  into  the  river  as  a 
means  of  getting  rid  of  it,  it  not  being  required  for  the  use 
of  the  canal,  then  even  under  the  authorities  referred  to,  it  be- 
comes a  part  of  the  river  itself  and  subject  to  like  uses  an<l 
governed  by  the  same  rules  as  the  original  waters  of  tlie 
stream. 

The  object  of  the  canal  authorities  in  turning  the  water  in- 
to the  river  at  Norton's  MilK  is  fully  disclosed  by  the  state- 
ment of  facts.  The  case  states  "  that  there  is  more  water  in- 
troduced into  the  summit  level  of  said  canal  by  reason  of  the 
improvement  known  as  the  deep  cut,  than  is  required  for  navi- 
gation purposes,  and  more  than  is  required  for  the  purposes  of 
the  canal  between  locks  one  and  two,  two  and  three,  and 
three  and  four,  on  said  canal  between  Lockport  and  Joliet; 
that  the  use  of  such  surplus  water  is  leased  to  Norton  &  Co., 
at  Lockport,  so  far  as  they  may  require,  and  the  balance  is 
discharged  by  a  spillway;  both  the  water  used  by  Norton  &  Co. 
and  that  discharged  by  the  spillway,  being  conducted  by  a  race 
shown  in  the  map,  from  the  hydraulic  basin,  to  the  DesPlaines 
river,  etc  It  is  e<iually  clear  that  such  water  so  discharged 
at  Norton's  Mills  was  not  required  for  the  purposes  of  naviga- 
tion on  the  Channahon  level,  as  it  is  stated  that  the  require- 
ment of  that  level  is  but  2800  cubic  feet  per  minute,  while 
the  upper  level  required  3300  cubic  feet  per  minute,  and  of 
course  discharging  that  amount  into  the  river  above  the  Chan- 
nahon level.  This  improvement  was  made  by  the  city  of  Chi- 
cago, for  the  purpose  of  creating  a  current  from  the  lake  and 
Chicago  river,  through  the  summit  level  of  the  canal,  there- 
by establishing  a  system  of  drainage  for  the  city,  that  it  was 
hoped  9t  the  time  would  be  adequate  to  the  wants  of  the 
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people,  and  in  order  to  maintain  the  necessarj  current  it  was 
indispensible  that  an  outlet  should  be  provided  at  the  foot  of 
the  summit  level  for  the  discharge  of  the  water  flowing  into 
the  canal  at  the  city,  for  if  the  water  was  to  be  retained  by 
the  lock,  the  very  object  of  the  enterprise  would  be  defeated. 

The  means  for  the  discharge  of  this  sui*plus  water  was  found 
by  turning  it  throngh  the  gates  at  Norton^s  MilK  into  the 
DesPlaines  river,  and  from   thence  into  the  Illinois  river. 

From  the  admitted  facts  and  from  the  circumstances  sur- 
rounding the  making  of  the  improvement,  or  deep  cut  so- 
called,  the  conclusion  is  rendered  certain,  that  the  said  improve- 
ment was  not  made  for  the  purpose  of  supplying  the  canal 
below  guard  lock  No.  1,  with  water  for  canal  purposes,  but  for 
the  purpose  alone  of  improving  the  drainage  facilities  of  the 
city  of  Chicago  by  making  the  canal  an  ontlet  for  its  sewers 
by  way  of  the  DesPlaines  river.  All  the  facts  and  circum- 
stances negative  the  idea  that  it  was  a  part  of  the  plan  of  the 
city  in  making  such  deep  cut,  or  of  the  state  in  allowing  the 
city  to  do  so,  to  create  a  water-power  on  the  Channahon  level, 
or  to  furnish  w^ater  for  canal  purposes.  It  is  very  clear  to  our 
minds  that  the  water  discharged  into  the  DesPlaines  river,  at 
Norton's  Mill,  under  such  circumstances  must  be  considered  as 
abandoned  by  the  canal  authorities,  becoming  thereafter  a  part 
of  the  waters  of  that  river  and  subject  in  its  flow  to  the  uses 
of  the  lower  riparian  proprietors. 

The  right  to  the  use  of  water  continues  only  with  its  posses- 
sion and  once  lost  cannot  be  reclaimed. 

The  construction  that  we  have  given  to  the  contract  be- 
tween 'the  Havens  and  the  canal  trustees,  also  furnishes  a 
sufiicient  answer  to  the  position  of  the  appellees.  There  is 
nothing  in  the  statement  of  facts  that  causes  as  to  suppose 
more  water  is  now  required  for  canal  purposes  on  the  levels 
below  lock  No.  1,  at  Lockport,  than  was  necessary  for  the 
same  purpose  when  the  contract  was  delivered  and  accept^, 
and  the  facts  admitted  show  that  at  least  500  cubic  feet  per 
minute  found  its  way  into  the  river  from  the  upper  levels  of 
the  canal  more  than  was  diverted  from  the  river  at  guard 
lock  No.  1,  for  supplying  the  Channahon  level,  and  of  course, 
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this  amount  followed  the  course  of  the  stream  to  the  mill  of 
the  plaintiff.  As  we  have  said,  the  right  to  such  surplus 
water  must  have  been  considered  by  the  parties  in  their  settle- 
ment, and  the  canal  trustees,  knowing  that  the  quantity  of 
water  turned  into  the  river  by  the  canal,  might  and  probably 
wonld  be  increased  or  diminished  by  changes  in  the  seasons, 
causing  high  or  low  water  in  the  feaiers  supplying  the  upper 
canal,  or  from  other  causes  that  might  arise,  such  as  the  com- 
pletion of  the  canal  according  to  the  original  plan,  which  plan 
counsel  say,  was  abandoned  only  for  the  time  being,  saw  prop- 
er, in  consideration  of  the  prior  right  to  appropriate  all  the 
water  of  the  river  necessary  for  navigation,  to  accept  a  grant 
limiting  their  right  to  thus  use  and  appropriate  the  water  to 
the  quantity  required  for  such  purpose. 

If  they  had  the  power  to  enter  into  such  contract  (and  their 
authority  to  do  so  is  not  questioned  by  counsel),  and  they 
have  by  such  contract  agreed  to  restrict  themselves  in  their  use 
of  the  waters  to  a  certain  quantity,  we  are  aware  of  no  princi- 
ple that  will  allow  them  to  divert  from  the  river  a  greater 
quantity,  to  be  used  by  them  for  a  purpose  entirely  different 
from  that  contemplated  by  the  contract.  * 

It  is  admitted  that  the  appellees  have  withdrawn  from  the 
Channahon  level  of  the  canal,  which  is  supplied  from  the 
river  above  plaintiff's  dam,  from  6000  to  8000  cubic  feet  of 
water  per  minute  for  the  two  years  preceding  the  trial,  using 
the  same  as  motive  power  for  their  mill,  discharging  it  form 
their  wheels  into  the  river  below  plaintiff's  mill;  that  plaintiff 
had  the  machinery  wherewith  to  use  such  water,  had  it  not 
been  so  taken  by  defendants,  and  that  in  consequence  of  such 
diversion  of  the  water  the  annual  damage  to  the  plaintiff  was 
from  $S00  to  $1,000,  and  up  to  time  of  the  trial  the  damage 
to  the  plaintiff  was  from  $1,600  to  $2,000. 

It  is  urged  that  the  appellant  has  no  remedy  for  such 
damages  in  a  court  of  law;  as  the  canal  commissioners  are  not 
liable  to  be  sued,  and  the  appellees  being  their  lessees  are 
entitled  to  like  immunity. 

It  is  true  the  appellees  take  the  water  from  the  canal  and 
river  by  virtue  of  a  lease  from  the  canal  authorities,  by  its 
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terniB  giving  them  the  privilege  or  right  to  use  such  water  for 
mill  power,  but  it  is  clear  that  if  the  commissioners  could  not 
lawfully  divert  such  water,  so  taken  and  used  by  the  appellees, 
they  could  confer  no  right  upon  the  appellees  so  to  do.  The 
act  if  done  by  them  would  be  none  the  less  wrongful  because, 
being  officers  of  the  state,  public  policy  does  not  permit  them 
to  be  sued.  It  is  not  perceived  how  they  can  clothe  a  party 
who  voluntarily  commits  a  trespass  for  his  own  benefit,  even 
if  done  by  their  permission  or  command,  with  their  official 
robes  or  invest  him  with  the  immunities  claimed  to  be  gran  ted 
to  them  as  such  officers  by  the  statute.  The  appellees  are  not 
in  any  sense  the  servants  of  the  commissioners,  engaged  by 
them  to  assist  in  the  performance  of  their  duties  as  officers  of 
the  State,  but  in  all  their  acts  are  working  for  their  own  gain 
and  profit. 

Whether  a  suit  at  law  could  be  maintained  against  the  canal 
commissioners  as  such,  for  diverting  the  water  of  the  river  for 
canal  uses  is  a  question  not  necessarily  raised  upon  this  record, 
and  for  that  reason  we  decline  to  discuss  it. 

The  defendants  below  for  their  own  gain  and  profit,  took 
from  the  river  by  means  of  the  canal  large  quantities  of  water 
that  otherwise,  as  admitted,  would  have  naturally  flowed  to  the 
mill  of  the  plaintiff,  thereby  causing  the  damage  to  him. 

This  act  the  defendants  justify  under  the  authority  of  the 
canal  commissioners.  The  canal  commissioners  not  acquiring 
the  right  to  thus  divert  the  water  by  the  grant  to  them,  and 
having  no  other  prior  right  so  to  do,  the  justification  relied 
upon  by  the  defendants,  fails. 

We  do  not,  however,  consider  that  such  diversion  of  the 
water  is  caused  by  the  act  of  the  commissioners.  They  gave 
the  defendants  the  right  and  privilege  so  far  as  they  were 
concerned  to  so  take  and  use  the  water  of  the  river,  but  the 
defendants  were  not  obliged  to  accept  the  lease  nor  to  act  under 
it.  If  they  had  not  erected  their  mill  and  taken  the  water 
from  the  canal  to  run  their  machinery  no  injury  would  have 
occurred  to  tlie  plaintiff.  If  they  had  taken  the  water  through 
a  ditch  of  their  own  construction  the  law  would  pronounce  it 
a  tort,  and  we  do  not  perceive  wherein  it  is  any  less  a  wrong 
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because  they  bring  it  to  their  mill  by  a  canal  owned  by  other 
parties,  even  if  the  owners  of  the  canal  permit  them  to  use  it 
for  such  purpose. 

From  the  best  consideration  we  have  been  able  to  give  this 
cause,  we  conclude  tliat  the  judgment  of  the  court  below  should 
have  been  for  the  plaintiff,  and  as  all  the  facts  in  the  case  are 
admitted,  as  well  as  the  amount  of  damages  annually  sustained, 
no  good  reason  exists  for  remanding  the  cause. 

It  is  admitted  that  the  diversion  of  tlie  water  had  continued 
for  two  years  up  to  the  time  of  trial,  which  was  May  26tli, 
1880.  The  suit  had  tlien  been  pending  for  one  year,  leaving 
one  year  during  which  the  damages  can  be  recovered  in  this 
suit  As  the  damages  have  been  admitted  to  be  from  $800,  to 
$1,000,  yearly,  we  think  the  plaintiff  should  recover  for  at 
least  the  lesser  sum. 

The  judgment  of  the  court  below  will  be  reversed,  and  a 
judgment  entered  in  this  court  in  favor  of  the  plaintiff  below 
and  against  the  defendants  below,  for  said  sum  and  costs  of 
this  court,  with  execution  for  the  collection  thereof. 

Judgment  accordingly. 


Amasa  Kichardson  et  al. 

V. 

Robert  Clow,  Conservator,  etc. 

1.  Release  deed— Credit  by  way  of  advancement.— Hadsell,  the 
holder  of  the  notes  and  morigaere,  was  an  old  man,  without  wife  or  child. 
On  the  day  the  release  of  the  mortgage  is  dated,  he  wrote  on  the  back  of  the 
mortgage,  *'l  hereby  agree  to  allow  Martha  Richardson,  wife  of  Amasa 
Richardson,  a  niece  of  mine,  $1,200  in  my  will,  and  if  her  equal  share  should 
not  amount  to  that  sum,  to  take  the  amount  out  of  the  whole  pile."  Held, 
that  the  $1,200  was  only  intended  as  a  gift  or  advancement  and  was  without 
any  consideration  and  could  not  be  placed  as  a  credit  on  the  note  and  mortr 
gage. 

2.  COKSTDERATION  OP  DEED — ^WhEN  IT  MAY  BE  INQUIRED  INTO.— That 

the  consideration  of  a  deed  for  the  conveyance  of  real  estate  may  be  in- 
quired into  for  all  purposes,  collateral  or  between  the  parties  to  the  deed,  ex- 
cept to  show  that  there  was  no  consideration  to  support  it,  but  this  cannot 
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be  inquired  into.  The  recitals  are  conclusive  on  this  point.  The  considera- 
tion expressed  in  a  deed  may  be  contradicted  and  explained  by  parol  evi- 
dence, and  especially  would  it  be  so  when  it  is  sought  to  apply  that  consider- 
ation to  the  satisfaction  of  the  mortgage  as  to  the  other  portion  of  the  land 
not  released  as  in  this  case. 

3.  D^LivuBT  OF  DEED. — That  where  a  grantor  places  a  deed  in  the  hands 
of  a  stranger  for  the  grantee  and  no  restrictions  are  imposed  on  its  delivery, 
such  an  act  is  sufficient  to  give  the  deed  full  effect.  Here  the  release  was  de- 
livered to  Wm.  H.  Richardson,  the  agent  of  Martha  Richardson,  with  the  in- 
tention to  have  it  pass  the  title  at  once  to  Levi  A.  without  any  condition 
coupled  with  its  delivery.    The  delivery  was  complete. 

Appeal  from  the  Circuit  Conrt  of  Will  county;  the  Hon. 
JosiAu  McRoBKRTS,  Judgc,  presiding.    Opinion  filed  April  6, 

1881. 

Messrs.  W.  H.  Kichardson&Brotheb,  for  appellant;  that 
the  delivery  of  a  deed  to  the  agent  is  a  delivery  to  the  princi- 
pal, cited  Wheelwright  v.  Wheelwright,  3  American  Decisions, 
66  ;  Furgeson  v.  Miles,  3  Gil.  363  ;  Duringer  v.  McConnell, 
41  111.  228 ;  Jayne  v.  Gregg,  42  111.  413 ;  Blake  v.  Fash, 
41;    111.  302. 

The  delivery  will  be  presumed  to  have  been  on  the  day  the 
deed  bears  date,  and  the  parties  are  estopped  by  the  recitals: 
Wincoop  V.  Cowley,  21;  111.  570;  Kimball  v.  Walker  et  al. 
30;  111.  482; 

A  release  under  seal  may  be  pleaded  in  satisfaction  of  a 
lartrer  sum  than  was  actually  paid  :  Kingsley  v.  Kingsley,  20 
IlL  208. 

Messrs.  Brown  &  Mbars,  for  appellee;  that  the  allegations 
and  proof  must  correspond,  cited  Morgan  v.  Smith,  11  IlL 
194;  Oling  v.  Luitzans,  32  111.  66;  Moore  v.  Filman,  35 
111.  310. 

Excluding  the  deposition  of  Alfred,  worked  no  injury  and 
therefore  would  be  no  ground  of  reversal :  Eowley  v.  Hughes, 
40   111.  316;   Ryan  v.  Brant,  42   IlL  78. 

Alfred  being  in  possession  was  a  necessary  party:  Suite  v. 
Turner,  10  Iowa,  517;  2  Jones  on  Mortgages,  Sees.  1396  and 
1413. 
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Lacey,  p.  J.  Eobert  Clow  was  the  conservator  of  Win. 
Hadsell,  who  was  old  and  imbecile,  and  brought  this  suit  in 
equity  to  foreclose  a  mortgage  executed  by  Levi  P.  Kichardson 
ou  the  west  half  of  the  northeast  quarter,  and  the  east  half  of 
the  northwest  quarter  of  Sec.  No.  10  T.  32,  N.  R  10,  east,  3d 
P.  M.,  which  land  Hadsell  had  previously  deeded  to  the  mort- 
gagor. The  notes  were  for  $2,360  29-100.  One  note  for 
$2,000  and  the  other  for  $360  29-100.  The  mortgage  and 
notes  were  dated  Dec.  1st,  1865.  One  note  due  Dec.  1st,  1868, 
and  the  $2,000  note,  due  Dec.  Ist,  1871,  drawing  9  per  cent, 
interest  from  date.  This  bill  was  filed  Dec  6th,  1878.  The 
mortgagor  was  made  a  party,  together  with  Martha  and  Ama- 
sa  Kichardson,  his  father  and  mother,  who  were  in  possession, 
and  Martha  claiming  to  own  the  equity  of  redemption  of  the 
land  derived  by  and  from  her  son  Levi  A.,  the  mortgagor,  and 
Alfred  Kichardson,  who  was  a  tenant  on  the  land  of  Martha, 
and  Amasa,  his  father.  The  validity  of  the  mortgage  is  not 
disputed.  But  the  answer  sets  up  and  claims  that  Martha 
Kichardson,  her  husband  and  sons  acting  as  her  agents,  had 
made  payments  on  the  notes  from  time  to  time  until  they  had 
been  more  than  paid  in  full. 

Also  that  Wm.  Hadsell  had  executed  a  release  deed  releas- 
ing the  mortgage  on  the  east  half  of  the  N.  W.  qr.  of  the 
section  which  release  is  in  evidence  and  bears  date,  the  30th 
day  of  January  A.  D.  1874  ;  and  purports  to  be  for  the  con- 
sideration of  one  dollar  and  for  other  good  and  valuable  con- 
siderations, to  wit,  twenty  two  hundred  dollars,  which  is  set 
np  as  a  bar  to  the  foreclosure  on  that  portion  of  the  land. 
Martha  Kichardson  also  files  a  cross-bill  setting  the  same  mat- 
ters, and  asking  that  the  mortgage  be  canceled  as  to  the  other 
eighty  not  released,  and  for  a  decree  over  for  the  amount 
claimed  to  be  overpaid. 

The  court  after  hearing  the  evidence  found  that  there  was 
yet  due  on  the  mortgage  the  sum  of  $2,169  68-100  and  de^ 
creed  that  all  the  land  described  in  the  mortgage  be  sold  to 
satisfy  it,  holding  in  regard  to  the  release  that  it  was  invalid 
for  two  reasons.  1st,  for  want  of  delivery,  and  2nd,  for  want 
of  consideration. 
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From  this  decree  the  appeal  is  taken  and  varions  causes  as- 
signed for  error  and  especiallj'  that  the  decree  was  for  too  much, 
and  that  tlie  court  held  the  release  to  the  west  eighty  inopera- 
tive and  void.  There  was  a  credit  that  appeared  on  the  mort- 
gage of  twelve  hundred  dollars  and  probably  had  been  on  the 
note  of  $2,200,  of  date  Jan.  30,  1874,  the  same  date  of  the  re- 
lease. The  evidence  shows  that  at  the  time  the  release  was  ex- 
ecuted, Wra.  H.  Richardson,  one  of  the  sons  of  Martha,  paid 
on  the  note,  for  Martha,  his  mother,  one  thousand  dollars  in 
money,  and  that  Hadsell  agreed  to  credit  this  note  with  $2,200. 
It  is  averred  in  the  answer  and  cross  bill  that  this  twelve  hun- 
dred dollars  was  allowed  by  way  of  advancement  Hadsell 
being  an  old  man,  some  80  odd  years  old,  having  no  wife  or 
children  and  that  Martha  Kichardson  was  his  niece.  It  is  en- 
tered on  the  mortgage  as  of  the  same  date  of  the  release,  in 
the  handwriting  of  Hadsell,  "  I  hereby  agree  to  allow  Martha 
Richardson,  wife  of  Amasa  Richardson,  a  niece  of  mine,  twelve 
hundred  dollars  in  my  will ;  >nd  if  her  equal  share  should  not 
amount  to  that  sum  to  take  the  amount  out  of  the  whole  pile." 
The  court  below  allowed  only  the  one  thousand  dollars  cash 
payment  on  the  note  and  rejected  the  balance,  and  this  is  also 
assigned  for  error.  In  this  we  think  the  court  did  not  err. 
The  answer  admits  that  the  credit  was  only  an  advancement 
We  hold  that  the  twelve  hundred  dollars  was  only  intended 
as  a  gift  and  was  without  any  consideration,  and  cannot  be 
pleaded  as  a  credit  on  the  note  and  mortgage.  It  is 
claimed  that  the  recital  in  the  lease  as  to  the  considera- 
tion cannot  be  contradicted  ;  but  the  consideration  ex- 
pressed in  a  deed  may  be  contradicted  and  explained  by 
parol  evidence,  and  especially  that  would  be  so  when  it  is 
sought  to  apply  that  consideration,  so  expressed  to  satisfaction 
of  mortgage  as  to  the  other  portion  of  the  land  not  released. 
Even  if  the  consideration  could  not  be  contradicted  so  as 
to  defeat  the  release,  it  would  not  follow  that  it  could  not  be 
explained  when  attempted  to  be  applied  as  payment  on  the 
notes :  Stone  v.  Duvall,  77  111.  475  ;  Seders  v.  Riley,  22 
111.  109 ;  Benjamin  v.  McConnel,  4  Gil.  536 ;  Herman  on 
Estoppel,  Sec.  246,  page  267.    The  court  below  was  authorized 
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to  reject  the  proposed  credit  of  twelve  hundred  dollars,  as  be- 
ing a  mere  intended  gift,  and  a  credit  without  consideration. 
No  gift  is  complete  without  delivery  ;  a  mere  unexecuted 
promise  to  give  is  void,  and  not  enforceable  either  in  law  or 
equity.  A  promissory  note  executed  and  delivered  by  a  party 
as  a  gift  is  not  enforceable  against  the  maker's  estate,  for  want 
of  a  consideration  to  support  it.  The  promise  to  pay  money 
is  no  more  a  ground  of  action  than  the  promise  to  deliver  a 
chattel  as  a  gift.  Bonds  and  notes  of  third  parties,  may  be 
the  subject  of  gift,  and  when  actually  delivered  the  gift  com- 
plete. Sj  long  as  there  exists  the  locus posnitenticB  the  gift  is 
incomplete.  A  credit  on  a  promissory  note  entered  without 
consideration,  is  not  a  complete  gift  within  the  meaning  of 
the  law.  It  is  in  substance  a  promise  that  when  the  note  is 
finally  surrendered,  the  payee  will  not  demand  the  full  face 
of  the  note,  by  the  amount  indicated  as  a  credit,  and  the  credit 
is  given  as  an  earnest  of  that  intention.  The  note  itself  is  not 
surrendered,  even  if  the  surrender  of  one's  own  note  could  be 
regarded  as  a  gift.  It  remains  in  full  force  and  effect  by  its 
terms,  and  is  under  the  full  control  of  the  payee.  He  has  the 
right  to  repent  and  erase  the  indorsement :  Blanchard  v.  Wil- 
liamson, 70  III.  647;  Schouler  on  Personal  Property,  109, 
prove  this  principle. 

Tlie  point  made  by  counsel  that  there  was  a  consideration 
for  the  credits  in  tliat  it  is  contended  that  Hadsell  promised  to 
credit  the  note  with  $2,200  in  case  he,  W.  H.  Richardson,  a 
third  party,  would  step  in  and  borrow  enough  to  make  up  a 
thousand  dollars  to  pay  Hadsell  is  not  tenable  for  the  reason 
that  the  evidence  shows  that  W.  H.  Richardson  was  acting 
throughout  the  whole  transaction  as  the  agent  of  Martha 
Richardson,  for  her,  and  as  such  Hadsell  dealt  and  made  his 
propositions:  such  is  the  statements  of  the  answer  and  cross 
bill.  It  is  stated  that  the  twelve  hundred  dollars  was  given  as 
an  advancement.  That  is  the  only  consideration  claimed  in 
the  answer.  However,  the  court  held  that  there  was  no 
delivery  of  the  release  from  Hadsell  to  Levi  A.  Richardson 
the  mortgagor. 

In  this  we  think  there  was  error. 
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Tliere  is  no  controversy  about  the  facts  of  tlie  delivery. 
The  release  was  delivered  to  Wm.  H.  Richardson,  the  a^^ent 
for  Martha  Richardson,  with  intention  to  have  it  pass  the  title 
at  once  to  Levi  A.  and  for  him  without  any  condition  coupled 
with  its  delivery.  Nothing  further  was  to  be  done.  TJie 
delivery  was  intended  to  be  complete.  The  rule  applicable  in 
such  case,  is  laid  down  by  Justice  Walker  in  Ramson  v.  Fox 
etal.  65  111.  200,  in  deciding  which  he  says:  "The  rule  is 
familiar  that  where  a  grantor  places  the  deed  in  the  hands  of 
a  stranger  for  the  grantee,  and  no  restrictions  are  imposed  on 
its  delivery,  such  an  act  is  sufficient  to  give  the  deed  full  effect." 

Also  by  Justice  Sheldon  in  Henrickson  v.  Hodgen  et  al.  67 
111.  179,  where  he  says:  "  We  are  inclined  to  believe,  from  the 
evidence,  that  Latham  did  execute  the  deed,  and  that  with  his 
assent  it  was  left  in  the  hands  of  the  witness,  Wyats,  for  Hen- 
rickson (who  was  the  grantee  in  the  deed),  where  it  remained 
several  years  until  it  became  lost.  This  would  amount  to  a 
delivery  from  Latham  to  Henrickson."  To  the  same  effect  are 
Tunnell  v.  Cocherell,  79  111.  79;  Stone  et  al  v.  Duvall  et  al. 
77  111.  475;  Young  v.  Stearns,  3  Bradwell,  498;  Morison  v. 
Kelley,  22  111.  619.  In  the  last  case  cited  it  is  laid  down  as 
a  rule  of  law,  "that  the  delivery  of  a  deed  to  a  person  who  has 
an  interest  in  the  land,  although  not  the  grantee,  is  operative 
to  pass  the  title." 

Apply  that  rule  to  this  case :  Martha  Richardson  had  had 
the  possession  of  the  land  for  several  years,  claiming  it  as  her 
own  and  making  large  payments  on  the  mortgage  in  order  to 
clear  it  from  incumbrance.  Certainly  this  is  enough  without 
showing  any  deed  from  Levi  A.  Richardson  to  her  to  show 
that  she  had  some  interest  in  the  land. 

Possession  of  land  is  evidence  of  title.  Hadsell  recognizing 
her  interest  executed  the  release  at  her  request  to  Levi  A.,  so 
that  she  might  have  that  much  of  the  land  clear  from  incum- 
brance. 

She  might  have  taken  the  release  to  herself  for  her  own 
l)enefit,  but  she,  claiming  the  land  as  purchaser  from  Levi  A., 
had  the  release  deed  executed  as  it  was.  Under  either  rule 
above  laid  down  we  think  there  was  a  valid  delivery. 
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The  court  below  also  erred  in  holding  tliat  there  was  no 
consideration  for  the  release,  and  that  it  was  void.  It  is  true 
that  there  was  no  actual  money  paid  for  the  release  save  one 
thousand  dollars  paid  by  W.  H.  Richardson,  as  tJie  agent  ot* 
his  mother,  and  that  amount  and  more  was  due  on  the  note. 
But  the  release  recites  that  the  consideration  was  one  dollar, 
and  other  valuable  considerations,  to  wit,  twenty  two  hundred 
dollars.  The  rule  of  law  is  that  the  consideration  of  a  deed 
'for  the  conveyance  of  real  estate  may  be  inquired  into  for  all 
purposes  collateral  or  between  the  parties  to  the  deed,  except 
to  show  that  there  was  no  consideration  to  support  it.  This 
cannot  be  inquired  into. 

The  recitals  are  conclusive  on  this  point.  In  111.  Cent.  In 
Co.  V.  Wolf,  37  111.  354,  Justice  Lawrence  lays  down  the 
rule  in  the  following  language.  The  recital  in  a  deed  of  the 
payment  of  consideration  is  only  ^/'///I'^yi^c*/^  evidence  of  such 
payment,  and  may  be  contradicted  or  explained.  Ayers  v. 
McCormick,  15  111.  230.  Kimball  v.  Waliver,  30  III  482. 
All  the  court  held  in  these  cases  was  that  parol  evidence 
might  be  received  for  the  purpose  of  contradicting  the  ac- 
knowledgment in  a  deed  of  payment  of  the  consideration 
where  the  object  and  eftect  of  such  evidence  were  not  to  vary 
the  legal  import  of  the  deed.  For  example,  the  deed  for  the 
conveyance  of  lands^  the  recital  of  payments  of  consideration, 
may  be  controlled  provided  it  is  not  sought  by  such  evidence 
to  impair  the  effect  of  the  deed  as  a  conveyance. 

But  we  know  of  no  case,  nor  do  we  think  any  case  can  be 
found,  in  which  it  has  been  held  that  the  acknowledgment  of 
the  payment  may  he  contradicted  by  parol,  for  the  purpose  of 
making  the  deed  null. 

This  distinction  is  taken  in  the  case  in  30  111.  above  cited; 
To  the  same  general  effect,  see  Herman's  Law  of  Estoppel,  sec. 
246,  p.  267  ;  3  Wash.  Real  Property,  marginal  pages  619,  328 . 
Rawle  on  Covenants  for  Title,  p.  258  ;  Douglass  v.  Littler,  58 
III.  342  ;  Stone  et  al.  v.  Duvall  et  al.  77  III.  475.  By  this  it 
is  seen  that  the  release  has  a  consideration  recited  which  is 
not  open  to  question  by  any  parol  evidence.  The  lease  is  a 
good  one.     But  even  were  this  not  the  case,  it  is  difficult  to 
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see  how  in  accordance  with  the  allegations  of  complainant's 
bill,  the  consideration  can  be  attacked.  The  answer  sets  np 
the  lease,  yet  there  are  no  allegations  in  the  complainant's  bill 
to  show  the  lease  is  void  for  want  of  consideration,  or  for  an^- 
other  cause.  If  relief  was  desired  against  such  a  release,  some 
complaint  should  be  made  of  it  in  the  bill.  Helm  v.  Cantrell 
et  al.  59  111.  624  ;  Page  v.  Greeley,  75  111.  407;  Tuck  v.  Down- 
ing, 76  111.  71 ;  Berger  v.  Peterson,  78  111.  633. 

It  is  not  enough  that  the  evidence  makes  out  a  case  ;* 
there  must  be  corresponding  allegations  in  the  pleadings,  and 
in  the  bill  where  relief  is  sought.  There  is  but  one  more 
question,  and  tliat  is  in  regard  to  the  credits  that  respondents, 
now  appellants,  arp  entitled  to  be  allowed  on  the  notes.  We 
have  looked  into  the  proofs  somewhat,  and  find  that  the  credits 
claimed  are  numerous,  and  the  evidence  somewhat  conflicting. 

From  the  evidence  it  would  require  great  labor  to  pick  out* 
and  adjust  the  account ;  and  as  the  decree  must  be  reversed 
for  other  reasons  we  will  not  undertake  it.  This  case  should 
be  referred  to  the  master  in  chancery  to  take  and  state  an  ac- 
count, and  make  a  finding  of  the  balance,  if  any,  due  on  the 
notes,  confining  himself  to  the  items  set  up  in  the  answer,  pre- 
serving in  his  report  an  itemized  account  of  the  items  allowed 
as  a  credit,  with  the  date  allowable  as  well  as  those  rejected  ; 
so  that  exceptions  may  be  taken,  if  desired,  to  any  portion  of 
the  master's  report.  For  the  errors  enumerated  above,  the  de- 
cree is  reversed  and  the  cause  remanded,  with  directions  to 
the  court  below  to  proceed  in  accordance  with  this  opinion 
with  leave  to  amend  pleadings.  Decree  reversed  and  cause 
remanded. 

Reversed  and  remanded. 
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John  Logo  et  al. 

V. 

The  People. 

1.  Indictment — Riot — ^Two  convictions— Result  in  an  acquittaTj. 
—The  two  plaintifis  in  error  and  William  Logg  were  indicted  for  riot.  The 
first  and  second  counts  charged  distinct  offenses.  A  nolle  was  entered  to  the 
third  coant.  At  the  February  term,  1879|  trial  upon  first  and  second  counts; 
verdict  guilty  on  second  count;  judgment  on  verdict,  and  fine  of  $50  against 
both  defendants.  Case  taken  to  Supreme  Court  and  judgment  reversed.  At 
February  term,  1880,  put  on  trial  without  new  arraignment  ;  verdict  find- 
ing James  and  John  guilty  as  charged  in  the  first  count,  and  William  not 
guilty,  held: 

'  2.  Effect  of  verdict  on  first  count.— That  the  effect  of  the  first 
verdict  was  to  put  the  first  count  as  completely  out  of  the  indictment  as 
though  such  count  had  never  been  found  by  the  grand  jury. 

3.  Flea  of  former  acquittal. — That  the  defendants  could  take  advan- 
tage of  the  verdict  upon  the  former  trial  without  pleading  an  acquittal  of 
the  offense  charged  in  the  first  count.  If  a  new  indictment  were  found,  such 
plea  might  be  necessary  in  order  to  identify  the  accused  and  the  offense 
charged,  but  these  reasons  do  not  exist  where  the  defendants  are  re-arraigned 
upon  the  same  indictment. 

4.  Second  conviction  void. — ^The  jury  having  failed  to  find  the  defend- 
ants guilty  on  the  first  count  on  the  former  trial,  no  issue  could  be  formed 
upon  it,  and  the  verdict  in  the  second  trial  being  based  thereon,  was  a  nulhty. 
The  only  material  issue  that  could  be  submitted  to  the  jury  upon  the  last  trial 
was  whether  the  defendants  were  guilty  as  charged  in  the  second  count,  and 
this  issue  not  having  been  determined  by  the  jury  before  its  discharge,  the 
defendants  are  entitled  to  their  discharge. 

5.  The  court  mat  discharge  the  jury  without  releasing  defend- 
ant.— Where  an  obvious  necessity  arises  ftom  some  matter  occurring  dur- 
ing the  trial,  that  could  not  be  foreseen  or  prevented,  for  discharging  the 
jury,  the  court  has  the  power  to  discharge  them  without  releasing  the  defend- 
ant, even  though  such  action  be  taken  against  his  objection,  but  this  can 
only  be  done  in  cases  of  necessity. 

6.  Felonies  and  misdemeanors. — ^That  there  is  no  distinction  in  this 
respect  in  this  State  between  felonies  and  misdemeanors. 

Ereob  to  the  Circuit  Court  of  Knox  cx)unty;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

The  plaintiffs  in  error  with  one  William  Logg,  were  indicted 
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at  the  October  term,  1877,  of  the  Knox  Circuit  Court  for 
riot  The  first  count  of  the  indictnaent  charged  that  the  defend- 
ants having  a  common  cause  of  quarrel,  unlawfully  assembled 
with  intent  to,  and  of  assaulting  one  Amos  Means. 

The  second  count  charged  an  assault  upon  Martin  Lowry 
and  Amos  Means,  and  the  third  count  an  assault  upon  one 
James  S.  Hallett.  At  the  February  term,  1879,  of  said  court, 
the  defendants  pleaded  not  guilty,  and  were  put  upon  their 
trial  under  the  first  and  second  counts  of  the  indictment,  the 
States'  Attorney  having  entered  a  nolle  prosequi  as  to  the 
third  count.  Upon  this  trial,  the  following  verdict  was  returned 
by  the  jury :  *'  We,  the  jury,  find  the  defendants  guilty  in 
manner  and  form  as  charged  in  the  second  count  of  the  indict- 
ment." The  defendants  entered  their  motion  for  a  new  trial, 
which  was  overruled  by  the  court  and  a  fine  of  $50  each  im- 
posed upon  them.  The  record  was  removed  by  the  defendants 
to  the  Supreme  Court,  by  writ  of  error,  and  the  judgment  of 
the  circuit  court  was  reversed  at  the  September  term,  1879, 
and  the  cause  remanded  :  92    111.  598. 

At  the  February  term,  1880,  of  said  circuit  court,  the  de- 
endants  were  again  placed  upon  trial  without  being  again  ar- 
raigned, and  the  jury  returned  the  following  verdict:  "  We,  the 
jury,  find  the  defendants,  John  Logg  and  James  Logg,  guilty 
of  riot  in  manner  and  form  as  charged  in  the  first  count  of  the 
ndictment;"  "We,  the  jury,  find  the  defendant,  William  Logg, 
not  guilty.  " 

This  verdict  was  accepted  by  the  court  and  the  jury  dis- 
charged; thereupon  the  plaintiffs  in  error  entered  a  motion 
for  a  new  trial,  but  subsequently  withdrew  it  and  entered  a 
motion  in  arrest  of  judgement,  which  was  overruled  and  a  fine 
of  $50  each  imposed  upon  them  by  the  court. 

They  bring  the  record  to  this  court  by  writ  of  error,  and  as- 
sign for  error  the  action  of  the  court  in  overruling  the  motion 
in  arrest  of  judgment,  and  in  entering  judgment  upon  the 
verdict  of  the  jury. 

Messrs.  Williams  &  Laweenoe,  for  plaintiffs  in  error  ;  that 
the  verdict  of  the  jury  on  the  former  trial  was  a  full  and  final 
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acquittal  of  the  defendants  upon  the  first  count  of  the  indict- 
ment, cited  Cooley's  Cons.  Lim.  2d,  328  ;  Stolz  v.  The  People, 
4  Scam.  169  ;  Chambers  v.  The  People,  4  Scam.  356  ;  Barnett 
T.  The  People,  54  111.  325  ;  Keedy  v.  The  People,  84  111.  570; 
Brennen  v.  The  People,  16  111.  611  ;  Campbell  v.  The  State, 
9  Yerger,  333;  Bell  v.  The  State,  48  Ala.  691  ;  State  v.  Boss 
29  Mo.  48  ;  State  v.  Kastleman,  36  Mo.  105. 

That  the  finding  of  the  jury  was  an  absolute  acquittal,  and 
it  was  not  necessary  to  plead  it  specially  :  Stoltz  v.  The  Peo- 
ple, 4  Scam.  169 ;  Chambers  v.  The  People,  4  Scam.  356  ; 
Keedy  v.  The  People,  84  111.  570  ;  Bishop's  Crim.  Procedure 
Sec.  826,  second  ed. 

If  there  was  any  fault,  it  was  on  the  part  of  the  State  in 
omitting  to  arraign  the  prisoner  a  secotid  time  :  State  v.  Mar- 
tin, 30  Wis.  217  ;  Jones  v.  The  State,  13  Texas,  185. 

That  plaintiffs  in  error  were  not  estopped  to  avail  themselves 
of  the  benefit  of  the  former  acquittal :  10  Central  Law  Journal 
201  ;  Bigelow  on  Estoppel  369,  473,  561,  600 ;  Thomas  v. 
Bowman,  29  111.  426  ;  and  30  111.  85  ;  Knoebel  v.  Kiecher,  33 
111.  308  ;  Smith  v.  Newton,  38  111.  230. 

Mr.  I.  L  TuNNicLiFF,  State's  Attorney,  for  plaintiff  in 
error ;  that  the  evidence  justifies  the  verdict  and  the  court 
will  not  disturb  it,  cited  Blowley  v.  The  People,  28  111.  20  ; 
Schmit  V.  The  People,  23  111.  29  ;  Newkirk  v.  The  People,  18 
111.  449  ;  Hardy  v.  Jhe  People,  56  111.  155. 

That  the  plaintiff  in  error  should  have  plead  former  acquit- 
tal: Henry  v.  The  State,  33  Ala.  389  ;  Foster  v.  The  State,  29 
Ala.  229  ;  The  State  v.  Hodgkins,  42  N.  H.  474  ;  Crosker  v. 
State,  47  Ga.  568  ;  Freeland  v.  The  People,  16  111.  381 ;  Gru- 
del  V.  People,  43  111.  226  ;  McQuoid  v.  The  People,  3  Gilman, 
76  ;  Douglas  v.  Wickwire,  19  Com.  489 ;  Coan  v.  Goddard,  13 
Mass.  455  ;  1  Bishop.  Crim.  Proced.  Sec.  816. 

The  judge  may  infiuence  the  verdict,  he  cannot  pronounce  it: 
Nonemaher  v.  State,  34  Ala.  211;  Eex.  v.  Roothe,  1  Leach, 
160;  1  Am.  Criminal  Law,  Sec.  538;  Hill  v.  The  State,  2 
Yerg.  248;  The  State  v.  Copeland,  2  Scam.  662.  . 

In  cases  of  misdemeanors  the  plea  may  be  entered  by  counsel 
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without  arraignment :  Johnson  et  al.  v.  The  People,  22  Di. 
315. 

The  jury  when  they  retire  to  consider  of  their  verdict  must 
be  in  charge  of  a  sworn  officer  :  Mclntyre  v.  The  People,  38 
111.  614. 

PiLLSBUKY,  J.  The  first  and  second  counts  of  the  indict- 
ment, upon  which  the  defendants  were  first  tried, being  for 
distinct  offenses,  a  verdict  of  guilty  upon  the  second  count 
only  was  equivalent  inlaw  to  a  verdict  of  not  guilty  upon 
the  first  count.  Stolt  v.  The  People,  4  Scam.  168;  Keedy  v. 
The  People,  84111.  669.  And  unless  such  verdict  of  acquit- 
tal should  be  set  aside  at  their  instance  they  could  not  be, 
again  placed  in  jeopardy  for  the  same  offense.  Brennan  et  al. 
v.  The  People,  15  111.  511;  as  the  legal  effect  of  the  verdict  of 
acquittal,  whether  any  judgment  was  rendered  on  it  or  not* 
was  to  bar  any  further  prosecution  for  that  offense.  Mount  v. 
The  State,  14  Ohio,  295;  Hunt  v.  The  State,  25  Miss.  378;  Bren- 
nan V.  The  People,  supra. 

In  making  the  motion  for  a  new  trial,  they  were  not  com- 
plaining of  the  verdict  of  the  jury  upon  the  first  count  of  the 
indictment  as  they  had  been  acquitted  upon  that,  but  their 
contention  was  that  the  jury  had  unlawfully  found  them  guil- 
ty upon  the  second  count  ;  and  when  they  sued  out  their  writ 
of  error  from  the  Supreme  Court,  it  was  for  the  purpose  of 
reversing  the  judgment  of  the  court  below  in  sentencing  them 
to  pay  a  fine  for  the  commission  of  the  offense  charged  in  said 
second  count.  The  People,  not  being  allowed  a  writ  of  error  un- 
der the  statute,  could  not  obtain  a  reversal  of  acquittal  upon  the 
first  count,  and  it  is  not  to  be  presumed  that  the  plaintiffs  in 
error  in  that  case  sought  to  reverse  the  verdict  so  far  as  it  was 
in  their  favoi,  and  the  opinion  of  the  Supreme  Court,  92  111. 
598,  sufficiently  shows  that  no  attempt  was  made  in  that  direc- 
tion. 

The  legal  effect  of  the  first  verdict,  was  to  put  the  first  count 
as  completely  out  of  the  indictment  and  case,  as  though  such 
count  had  never  been  found  by  the  grand  jury.  Mount  v. 
State,  14  Ohio,  295  ;  Shephard  v.  People,  24  N.  Y.406  ;  State 
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V.  Martin,  30  Wis,  223  ;  People  v.  Gilrnore,  4  Cal.  376  ;  Hunt 
V.  State,  25  Miss.  378  ;  Campbell  v.  State,  9  Terger,  333;  Jones 
V.  State,  13  Texas,  168  ;  State  v.  Eoss,  29  Mo.  32  ;  Morris  v. 
State,  8  S.  &  M.  762. 

In  Esmon  v.  The  State,  1  Swan,  the  defendant  was  indicted 
for  mayhem,  the  indictment  containing  two  counts,  and  upon 
trial  was  convicted  on  the  second  count,  and  found  not  guiltj 
upon  the  first,  and  a  new  trial  being  granted  on  his  motion, 
was  put  upon  trial  again  on  both  counts,  with  a  verdict  of 
j^uilty  upon  both.  Error  being  brought,  it  was  held  that  the 
trial  court  erred  in  putting  the  prisoner  upon  trial  again  on 
the  first  count,  as  he  had  at  the  previous  trial  been  acquitted 
of  the  ofiense  therein  charged. 

In  Campbell  v.  The  State,  9  Terger,  334,  the  defendant  was 
put  upon  trial  for  larceny,  and  for  receiving  stolen  goods,  on 
an  indictment  containing  three  counts,  and  was  convicted  up- 
on the  second  count  and  acquitted  on  the  others.  The  verdict 
was  set  aside  on  his  motion,  and  being  again  put  upon  trial,  he 
was  found  guilty  as  charged  in  the  third  count,  and  not  guilty 
on  the  first  and  second.  A  motion  in  arrest  of  judgment  was 
overruled  and  sentence  pronounced  against  him  agreeably  to 
the  finding  of  the  jury.  It  was  held  upon  error  that  the  court 
erred  in  not  arresting  the  judgment,  and  the  defendant  was 
discharged. 

State  V.  Kattleman,  35  Mo.  106,  is  also  in  point.  Kattleman 
was  tried  for  forgery  upon  an  indictment  containing  five 
counts,  and  found  guilty  on  the  first.  A  new  trial  being 
awarded  he  was  again  tried  on  the  whole  indictment,  and 
found  guilty  upon  the  first  and  third  counts,  and  sentenced. 
The  judgment  was  reversed  for  the  error  of  the  court  in  put- 
ting the  defendant  on  his  trial  upon  those  counts  whereon  he 
Lad  been  acquitted  at  the  previous  trial. 

The  defendants  in  Bell  and  Murray  v.  The  State,  48  Ala. 
684,  were  tried  upon  an  indictment  charging  them  with 
burglary  and  grand  larceny,  in  difierent  counts,  found  guil- 
ty of  the  burglary  and  sentenced  upon  the  verdict.  Tlie 
Supreme  Court  awarded  a  new  trial  and  remanded  the  cause. 
They  were  put  upon  trial  again  upon  all  the  counts  in  the  in- 
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dictment  and  found  guilty  of  the  larceny  as  charged.  The 
court  sentenced  thera  after  overruling  a  motion  in  arrest  of 
judgment  and  they  prosecuted  a  writ  of  error.  The  Supreme 
Court  reversed  the  judgment  and  discharged  the  defendants, 
holding  that  the  charge  of  larceny,  by  the  first  verdict  was  put 
entirely  out  of  the  case,  and  that  it  was  error  to  compel  tlie 
defendants  to  again  answer  that  charge. 

And  the  decided  weight  of  authority  is  in  favor  of  applying 
the  same  rule  where  a  party  has  been  tried  upon  a  single  count 
containing  within  its  terms  two  or  more  grades  of  offenses 
and  the  jury  return  a  verdict  of  guilty  of  the  minor  offense. 
In  such  cases  the  verdict  is  held  an  acquittal  of  all  the  offen- 
ses charged  above  the  grade  of  that  specified  in  the  finding  of 
the  jury,  and  upon  a  new  trial  being  had,  the  defendant  can 
only  be  required  to  answer  the  cliarge  of  which  he  was  con- 
victed. Wharton's  Cr.  PI.  and  Pr.  8  Ed.  §§  466-459  ;  Bren- 
nan  v.  The  People,  sujyt'a;  Barnett  v.  The  People,  54  111.  325; 
State  V.  Martin,  30  Wis.  223. 

The  point  is  made  by  the  attorney  for  the  People,  that  in  or- 
der for  the  defendants  to  avail  themselves  of  the  advantage  of 
the  verdict  upon  the  former  trial,  they  should  have  pleaded 
autrefois  acquit  of  the  offense  charged  in  the  first  count  An 
examination  of  the  authorities  will  show  that  tlie  practice  has 
not  been  uniform  when  the  second  trial  has  been  had  in  the 
same  cause,  and  upon  the  same  indictment. 

In  some  of  the  cases  it  appears  such  plea  was  interposed,  in 
others  not,  but  in  all  the  cases  where  no  such  plea  was  pleaded 
we  have  found  none  where  the  defendant  has  been  deprived  of 
the  benefit  accruing  to  him  by  such  acquittal. 

Where  a  new  indictment  is  preferred  after  acquittal  upon  a 
former  one,  there  are  good  reasons  for  such  plea,  for  it  is  es- 
sential that  the  identity  of  the  accused  and  the  offense  charged 
should  be  established  as  facts  upon  the  trial. 

These  reasons,  however,  do  not  exist  when  the  defendants 
are  re-arraigned  upon  the  same  indictment  and  record  for  a 
new  trial,  for  there  in  contemplation  of  law,  and  we  might  say 
of  fact  also,  the  whole  record  is  before  the  court  for  its  in- 
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spection,  and  no  question  can  be  made  that  it  is  not  the  same 
char<^e,  and  no  proof  18  required  to  establish  the  identity  of 
the  defendant.  It  would,  therefore,  seem  that  according  to 
the  rules  of  pleading,  no  necessity  exists  for  a  special  plea  in 
bar  in  such  case.  As  we  understand  the  rule,  when  it  is  de- 
sired to  spread  before  the  court,  and  make  them  a  part  of  the 
•record,  facts  aliunde  the  record,  in  defense  as  a  bar  to  the  fur- 
ther prosecution  of  the  cause,  then  it  must  be  done  by  special 
plea,  but  where  the  facts  relied  upon  in  defense  fully  and  con- 
clusively appear  from  an  inspection  of  the  record  then  before 
the  court,  no  such  plea  is  or  should  be  required.  In  this  case 
the  State's  Attorney  would  hardly  insist  that  the  defendants 
should  upon  the  second  trial  have  called  the  attention  of  the 
court,  by  special  plea,  to  the  fact  that  a  nolle  prosequi  had 
been  entered  to  the  third  count  prior  to  the  former  trial ;  and 
yet,  such  order  entered  upon  motion  of  the  people,  was  no 
more  a  part  of  the  record  nor  of  greater  force  than  the  verdict 
of  the  jury  acquitting  the  defendants  of  the  offense  charged  in 
the  first  count.  In  fact,  both  counts  were  out^of  the  case  at 
the  time  of  the  second  trial,  the  first  by  verdict,  the  third  by 
dismissal.  The  only  charge  remaining  in  the  indictment  upon 
which  the  defendants  could  be  re-arraigned  was  that  embraced 
in  the  second  count,  upon  which  their  former  conviction  was 
based.  It  is  also  suggested  that  it  is  legally  impossible  that 
two  convictions  can  be  equivalent  to  an  acquittal.  This  is  not 
so  paradoxical  as  the  statement  of  the  proposition  would  seem 
to  indicate. 

The  fallacy  of  the  suggestion  consists  in  the  assumption  that 
there  have  been  two  convictions.  As  we  have  seen,  the  ver- 
dict in  the  former  trial  completely  eliminated  the  first  connt 
of  the  indictment  from  the  record.  If  this  be  correct,  then  no 
issue  could  be  formed  upon  it,  and  the  verdict  in  the  second 
trial  being  based  thereon,  was  a  nullity  and  furnished  no  suffi- 
cient foundation  for  the  sentence  pronounced  by  the  court. 

The  only  material  issue  that  could  be  submitted  to  the  jury 
upon  the  last  trial,  was  whether  the  defendants  were  guilty  as 
charired  in  the  second  count  of  the  indictment,  and  this  issue 
should  have  been  determined  by  them  before  they  were  dis- 
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charged,  as  it  is  evident  from  the  verdict  actually  rendered 
there  was  no  difficulty  in  their  agreeing  upon  a  verdict  on  said 
second  count. 

That  the  acceptance  of  such  verdict  and  the  discharge  of  the 
jury  under  such  circumstances,  entitles  the  defendants  to  their 
discharge  is  clearly  established  by  the  authorities  above  cited^ 
and  perhaps  it  may  be  said  that  those  decisions  rest  upon  the 
ground  that  the  jury  have  been  discharged  by  the  court,  there 
being  no  necessity  therefor,  and  no  consent  of  the  prisoner  be- 
ing had,  without  having  determined  the  only  issue  in  the  case. 

Where  an  obvious  necessity  arises  from  some  matter  occur- 
ring during  the  trial  that  could  not  be  foreseen  or  prevented 
for  discharging  the  jury,  the  court  has  the  undoubted  power  to 
discharge  them  without  releasing  the  defendant,  even  though 
such  action  be  taken  against  his  objection,  as  where  the  jury 
are  unable  to  agree  and  longer  confinement  would  be  unrea- 
sonable, or  the  sudden  sickness  of  the  judge.  Nugent  v.  the 
State,  4  Stewart  &  Porter,  72,  or  that  of  a  person,  Rex  v. 
Edwards,  3  Campbell,  207,  or  of  the  prisoner.  Rex  v.  Streek, 
2  C.  &  P.  413  ;  also,  where  it  is  discovered  that  a  juror  is  in- 
capacitated to  serve,  as  in  Stone  v.  The  People,  2  Scam.  326, 
and  Com.  v.  McFadden,  23  Pa.  St.  12. 

In  these  and  kindred  cases  the  jury  can  be  discharged  and 
the  prisoner  again  put  upon  trial,  but  if  no  such  necessity  ex- 
ists, and  the  defendant  does  not  consent  to  a  discharge  of  the 
jury,  he  is  entitled  to  a  verdict  upon  the  first  trial,  and  if  the 
court  should,  in  such  case  discharge  the  jury  without  a  verdict, 
it  operates  as  an  acquittal. 

We  also  cite  the  following  authorities  to  this  point.  Wein- 
zorpflin  v.  The  State,  7  Blackford,  186;  Wright  v.  The  State, 
5  Ind.  290 ;  Mahala  v.  The  State,  10  Yerg.  536  ;  McCanley  v. 
The  State,  26  Ala.  135  ;  Hines  v.  The  State,  8  Humphreys, 
597  ;  State  v.  Poage,  3  Ohio  St.  239 ;  Commonwealth  v.  Wil- 
Hams  2  Grattan  570  ;  Grant  v.  The  People,  4  Parker  C.  G. 
527  ;  State  v.  Reynolds,  3  Kelly,  60. 

The  decisions  thus  holding,  it  is  true,  have  generally  been 
made  in  cases  of  felony,  but  we  are  of  the  opinion  that,  in  this 
State  no  distinction  can  be  made,  in  this  regard,  between  fel- 
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ouies  and  misdemeanors,  as  the  declaration  in  our  bill  of  rights, 
§  10  Const,  of  1870,  that,  "  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense,"  is  sufficiently  compreliensive  to 
include  any  violation  of  the  criminal  law  of  the  State,  the 
word  "offense"  applying  alike  to  all  crimes  of  whatever 
grade. 

In  the  Constitution  of  the  United  States,  and  in  most  of  the 
States  of  the  Union,  as  well  as  in  those  of  1818,  and  1848,  of 
this  State,  this  guarantee  of  personal  liberty  is  somewhat 
different  in  its  phraseology,  being  substantially  that,  "  no  per- 
son shall  for  the  same  offense  be  twice  put  in  jeopardy  of  life 
or  limh ."  And  it  has  been  thought  by  some  that  such  pro- 
hibition only  extended  to  felonies,  as  it  could  not  be  said  that 
a  person  who  had  committed  a  less  offense  than  that  of  felony 
was  placed  in  jeopardy  of  life  or  limb.  If  there  could  be  any 
doubt  regarding  the  proper  construction  of  such  clause  in  our 
prior  constitutions,  we  think  all  such  have  been  effectually  re- 
moved by  the  words  of  the  present  one. 

On  the  other  hand,  however,  if  the  last  verdict  should  be 
treated  as  having  any  validity,  it  operated  as  an  acquitta  i  of 
the  defendants  upon  the  second  count,  for  the  reasons  stated 
in  a  former  part  of  this  opinion,  and  taken  in  connection  with 
the  former  verdict  an  acquittal  on  the  whole  indictment. 

The  defendants  cannot  be  deprived  of  the  benefit  of  the  ver- 
diets  acquitting  them,  because  the  people  have  obtained  two 
<5(mvictions,  the  first  of  which  has  been  pronounced  erroneous, 
and  the  last  being  equally  erroneous  if  not  void. 

Whether,  therefore,  the  finding  of  the  jury  in  the  last  trial 
is  tantamount  to  an  acquittal  upon  the  second  count,  or  treat- 
ing it  as  void,  and  the  jury  being  discharged  without  any  find- 
ing, the  results  under  the  facts  in  this  record  must  be  the  same 
— the  entire  acquittal  of  the  defendants  of  the  offenses  charged 
in  the  indictment. 

The  judgment  of  the  court  below  must  be  reversed,  and  an' 
order  will  be  entered  in  this  court  discharging  the  defendants. 
Judgment  reversed  and  defendants  discharged. 
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The  Chicago  and  Northwestern    Railroad  Com- 
pany 

V. 

John  W.  Taylor. 

1.  Railtioabs— Fencing  track— Ltabilttt  for  killing  stock. — Ap- 
pellee owned  a  horse,  worked  for  one  Stitzell  on  his  farm.  Stitzell  had  left  a 
gap  down  in  the  railroad  fence  between  his  farm  and  the  track.  The  horse 
escaped  from  the  stable  in  the  night,  went  through  the  gap  in  the  fence,  and 
being  frightened  by  an  approaching  train,  run  into  a  railroad  bridge  from 
which  he  was  carefully  removed  by  the  railroad  employes.  The  train  did  not 
come  in  contact  with  the  horse;  he  died  from  injuries  caused  by  the  fall  or 
his  removal  from  the  bridge,  heldj  that  under  the  statute  making  railroad 
companies  liable  for  iiyuries  to  stock  when  they  do  not  fence  their  tracks  or 
keep  them  in  repair  a  recovery  can  be  had*  only  when  the  engines  or  cars 
come  in  contact  with  the  stock,  and  not  when  they  are  frightened  by  the  can 
and  run  into  a  bridge  or  culvert  and  are  injured. 

2.  Negligence — Care  required. — That  in  the  absence  of  proof  of  neg- 
ligence on  the  part  of  the  owner  of  the  stock,  it  follows  that  the  appellant, 
after  its  ageat  discovered  the  horse  on  the  track  was  only  bound  to  use  ordi- 
nary care  and  prudence  in  so  running  their  train  as  not  to  cause  iiyury  to  the 
horse,  and  the  burden  of  proof  of  such  want  of  care  or  proof  of  negligent 
was  on  the  appellee,  llie  engineer  was  not  required  to  stop  his  train  and 
send  a  man  out  to  prevent  the  horse  from  injuring  himself. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed 
April  6,  1881. 

Messrs.  W,  &  W.  D.  Barge,  for  appellant;  that  under  the 
law  it  is  necessary  that  the  engines  and  cars  should  have  come 
in  actual  contact  with  the  horse,  cited  Kurd's  Revised  Statutes 
1880,  page  822;  LafFerty  v.  Hannibal  &  St.  Joseph  R.  R. 
Co.  44  Mo.  291;  O.  &  M.  R.  R.  Co.  v.  Cole,  41  Ind.  331;  P. 
&  I.  R.  R.  Co.  V.  Hasket,  10  Ind.  409;  B.  P.  &  C.  R.  K  Co. 
V.  Thomas,  60  Ind.  108;  J.  M.  &  I.  R  R.  Co.  et  al.  v.  Downey, 
61  Ind.  287;  1  Redfield  on  Railways,  493;  Wharton  on  Negli- 
gence, 757,  Sec.  828;  Hilliard  on  Torts,  385. 

The  owner  of  a  horse  loaned  to  another  is  responsible  for 
the  negligence  of  the  borrower;  and  if  the  negligence  of  tlie 
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latter  contributed  to  an  accident  whereby  tlie  horse  was  killed^ 
the  owner  cannot  recover:  2  Thompson  on  Neffligence,  1242, 
Sec  17;  Forks  Township  v.  King,  84  Va.  St.  230;  Cooley  on 
Torts,  144,  145. 

The  servants  of  appellant  in  charge  of  the  train  were  only 
re'jnired  to  use  reasonable  care  and  diligence  to  prevent  the 
horse  from  going  on  the  bridge  and  to  remove  him  from  it:  P. 
P.  &  J.  R.  R  Co.  V.  Champ,  75  111.  577;  T.  P.  &  W.  E.  R 
Co.  V.  Bray,  57  111.  514. 

An  instruction  should  assume  nothing:  Olsen  v.  XJpshal,  69 
111.  273;  Durham  v.  Goodwin,  54  111.  469;  C.  B.  &  Q.  E.  E. 
Co.  V.  Payne,  49  HI.  499;  C.  B.  &  Q.  E.  E.  Co.  v.  Van  Pat- 
ten,  64  111.  510. 

As  to  the  sufficiency  of  the  care  and  caution  used  in  remov- 
ing the  horse  from  the  bridge:  Needham  v.  San  Francisco  and 
San  Jose  R  R  Co.  37  Cal.  409;  111.  C.  R  R  Co.  v.  Eeedy,  17 
III.  580. 

It  is  error  to  give  an  instruction  founded  upon  a  state  of 
facts  when  there  is  no  evidence  tending  to  prove  them:  An- 
dreas V.  Ketcham,  77  111.  377;  American  v.  Eimpert,  75  111. 
228;  I.  C.  R  R  Co.  v.  Cragin,  71  111.  177;  I.  C.  R  R  Co.  v. 
Benton,  69  III.  174;  Ilolden  v.  Hulburd,  61  111.  280;  Panlin 
V.  Howser,  63  III.  312;  Ind.  &  St.  L.  Co.  v.  Miller,  71  111.  463. 

Messrs.  DiNSMOOR,  Stager  &  Dinsmoor,  for  appellee;  that 
appellee  was  not  responsible  for  the  negligence  of  Stitzell  in 
leaving  the  fence  down,  cited  McCoy  v.  California  Pa.  R  E. 
Co.  40  Cal.  532;  Wilder  v.  Maine  R  R  Co.  65  Me.  332; 
Brown  v.  Providence  H.  &  F.  E.  R  Co.  12  Gray,  55;  Corwin 
V.  New  York  &  E.  E.  R  Co.  3  Kernan,  42;  Sarrod  v.  N.  W. 
R  R  Co.  4  Exch.  587. 

That  the  case  of  111.  C.  R  R  R  Co.  v.  Eeedy,  17  111,  580, 
has  been  overruled  in  111.  C.  R  R  R  Co.  v.  Middlesworth, 
43  111.  64. 

That  the  horse  of  appellee  was  not  running  at  large  and  the 
instruction  to  that  effect  was  not  supported  by  the  evidence: 
Town  of  Collinsville  v.  Scanland,  58  LI.  221;  Kinder  v.  Gil- 
lespie,  63  III.  88. 
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Lacey,  p.  J.  Appellee  was  the  owner  of  a  horse  and  had 
loaned  hira  to  one  John  Stitzell,  a  neighbor  for  whom  he  was 
at  work,  on  the  latter's  farm.  John  StitzelPs  farm  was  jnst  west 
of  Nelson  Station  in  Whiteside  county,  joining  on  the  west 
of  it;  his  house  and  all  his  farm  buildings  were  north  of  the 
railroad  track,  which  ran  east  and  west;  he  had  no  land  on  the 
south  side  of  the  railroad.  The  horse  was  put  into  the  stable  on 
the  night  of  the  23rd  Oct.  1879,  and  during  that  night  broke 
out  and  through  a  gap  in  the  railroad  fence  south  of  Stitzell's 
house  and  a  little  east  of  his  barn,  where  a  gap  had  been  left 
open  by  Stitzell,  or  his  hands,  several  weeks  before  that  time, 
so  that  horses  could  be  lead  through;  had  gone  on  to  the  rail- 
road track  twenty  or  thirty  rods  west  of  Nelson  station  and 
about  one  mile  east  of  Rock  river  bridge. 

About  12  o'clock  at  night,  as  the  freight  train  consisting  of 
twenty-eight  to  thirty  cars  came  along  on  appellant's  road  just 
At  this  point,  the  horse  ran  upon  the  embankment  from  the 
south  side  of  the  track  just  in  front  of  the  cars  and  ran  rapidly 
in  the  dark  along  on  the  railroad  track  till  he  was  out  of  sight 

The  engineer  saw  the  horse  come  onto  the  track,  when  he 
whistled  down  brakes  and  slacked  up  the  train  which  was  run- 
ning when  the  horse  first  came  on  to  the  track  at  the  rate  of 
about  eight  or  nine  miles  per  hour. 

Brakes  were  set  and  the  train  put  under  control,  and  the 
speed  slackened,  and  the  engineer  and  fireman  kept  watching 
for  the  horse  and  when  they  had  gotten  about  half  way  to  the 
bridge  they  saw  the  horse  come  running  back  on  the  track, 
headed  for  the  engine  but  when  he  came  within  twenty  or 
thirty  feet  of  the  engine  he  wheeled  and  ran  back  again  on  the 
track  towards  the  bridge  and  out  of  sight.  The  engineer  then 
slowed  up  the  train  to  a  speed  of  three  or  four  miles  an  hour, 
so  he  could  have  gotten  off  and  walked  as  fast  as  the  train  ran. 

The  engineer  and  fireman  could  only  see  two  hundred  or 
two  hundred  and  fifty  feet  ahead  of  the  head  light. 

While  running  along  cautiously  in  this  way,  supposing  the 
liorse  had  got  off  the  track,  when  they  came  within  about  two 
hundred  feet  of  the  bridge  they  saw 'the  horse  at  the  east  end 
in  the  act  of  running:  on  to  it. 
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They  then  immediately  stopped  the  train  within  about  one 
hundred  and  fifty  feet  of  the  bridge,  bnt  the  horse  being 
frightened,  jumped  on  and  ran  thirty  to  forty  feet  when  all  his 
legs  fell  through  between  the  ties  and  he  was  imprisoned.  The 
bridoje  was  made  of  cross  ties  about  eight  feet  long  and  six 
inches  wide  laid  eight  inches  apart,  and  was  some  fifteen  feet 
high.  The  railroad  hands,  about  eight  in  number,  then  got 
the  horse's  legs  from  between  the  ties,  tied  them  all  together 
with  halter  straps  and  hemp  cOrd,  and  hitching  the  engine  to 
the  ropes,  pulled  the  horse  cautiously  and  slowly  back  off  the 
railroad  bridge  on  to  the  solid  bank  where  the  horse  was  un- 
loosed, got  up  and  ran  down  the  railroad  bank  off  the  track 
and  disappeared.  By  this  fall  through  the  bridge,  and  maybe 
the  getting  the  horse  off  the  track,  he  received  such  injuries 
that  he  afterwards  died,  and  appellee  recovered  judgment 
against  appellant  for  forty  dollars  and  costs  of  suit  in  the 
court  below. 

In  taking  the  horse  off  the  bridge  it  is  conceded  by  counsel 
for  appellee  that  the  railroad  hands  acted  prudently  and  cau- 
tiously and  used  as  much  care  as  they  could  under  the  cir- 
cumstances. 

It  will  be  seen  by  this  statement  that  the  horse  received  no 
injuries  from  direct  contact  with  the  engine  or  cars. 

It  is  claimed  on  the  part  of  the  appellant: 

1st  That  appellee  is  chargeable  with  the  negh'gence  of 
Stitzell,  who  had  the  horse  in  his  care  and  under  his  control, 
in  taking  down  the  railroad  fence  and  permitting  it  to  remain 
down,  whereby  the  horse  got  through  on  the  track  and  was 
injured. 

2nd.  Tliat  as  appellee  received  no  direct  injury  by  reason 
of  the  cars  or  engine  running  against  the  horse,  this  fact,  if  it 
be  admittted,  that  the  appellant  did  not  keep  the  railroad  fence 
in  repair  as  it  is  required  to  do  by  the  statute,  would  not  make 
the  appellant  liable  under  the  statute. 

Srd.  That  the  appellant  is  only  liable  for  the  injury  sustained 
by  the  horse  resulting  from  want  of  ordinary  care  or  gross 
negligence  as  at  common  law. 

4th.  That  under  the  facts  as  developed  in  the  evidence,  that 
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appellant  is  not  chargeable  with  want  of  ordinary  care  in  run- 
ning its  train. 

According  to  the  view  we  take  of  the  case,  it  is  not  neces- 
sary to  decide  whether  or  not  appellee  is  chargeable  with  the 
negligence  of  Stitzell  in  causing  the  railroad  fence  to  be  taken 
down  and  in  not  putting  it  up  again:  that  is,  whether  appel- 
lee is  chargeable  with  the  wrongful  act  of  Stitzell  in  taking 
down  the  fence  long  before  he  took  the  horse  into  his  care,  or 
whether  he  is  chargeable  with  the  wrongful  omissions  in  allow- 
ing it  to  remain  down  afterwards. 

We  shall,  then,  proceed  to  the  consideration  of  the  question 
as  to  whether  or  not  recovery  can  be  had  in  a  case  like  this 
under  the  statute  requiring  railroad  companies  to  fence  their 
tracks  and  keep  the  fence  in  repair.  The  language  of  the  stat- 
ute, after  requiring  the  track  to  be  fenced,  is  as  follows:  "  And 
when  such  fences  *  *  *  are  not  made  as  aforesaid,  or 
when  such  fences  *  *  *  are  not  kept  in  good  repair  such 
railroad  corporations  shall  be  liable  for  all  damages  which  may 
be  done  by  the  agents,  engines  or  cars  of  such  corporation  to 
such  cattle,  horses,  sheep,  hogs,  or  other  stock  thereon,  etc.,  etc. ; 
but  when  such  fences  and  guards  have  been  duly  made  and 
kept  in  good  repair,  such  railroad  corporation  shall  not  be  liable 
for  any  such  damages  unless  negligently  and  willfully  done." 
Sessions  Laws  1879,  p.  224:. 

The  question  is  presented  whether  any  damages  resulting 
from  any  injury  other  than  one  caused  by  actual  contact  with 
the  engines  or  cars  of  the  corporation  can  be  recovered  for  un- 
der this  statute.  This  statute  appears  never  to  have  received 
a  construction  by  the  Supreme  Court  in  reference  to  this  ques- 
tion. 

This  court  is  called  upon  to  give  a  construction  of  the  stat- 
ute for  the  first  time. 

The  statute  in  our  opinion  imports  that  the  injury  must  be 
done  directly  by  the  agents,  engines  or  cars.  In  this  case 
neither  engine  or  cars  did  the  injury:  the  injury  was  occa- 
sioned by  the  horse  falling  through  the  bridge  and  that  was 
caused  by  the  fright  that  he  took  at  the  engine  and  cars  while 
in  motion.    The  statute  does  not  provide  that  the  corporation 
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shall  be  liable  for  injuries  received  by  stock  getting  into  cul- 
verts and  on  bridges  in  case  the  road  is  not  fenced  and  kept  in 
repair  as  required  by  statute,  it  only  provides  for  the  injuries 
done  by  the  engines,  or  care,  or  agents  in  connection  there- 
with. The  statute  does  not  provide  for  injuries  done  by  the 
agents,  engines  or  cars  indirectly.  It  only  provides  for  those 
done.  It  seems  to  us  that  a  fair  interpretation  of  the  statute 
requires  us  to  hold  that  the  injury  must  be  done  by  direct 
contact,  by  the  agents,  engines,  or  cars  before  a  recovery  can 
be  had  under  the  statute.  The  Supreme  Courts  of  both  Mis- 
souri and  Indiana  have  given  to  similar  statutes  in  those 
States  this  construction,  and  the  reasoning  of  those  courts 
commends  itself  to  our  judgment.  Lafferty  v.  H.  &  St.  J.  K. 
R  Co.  44  Mo.  291;  Ohio  &  Miss.  K.  R.  Co.  v.  Cole,  41  Ind. 
331;  the  P.  I.  R  R  Co.  v.  Hasket,  10  Ind.  409;  B.  P.  & 
C.  R  W.  Co.  V.  Thomas,  60  Ind.  108;'  J.  M.  &  I.  R  R  Co. 
et  al.  V.  Dawry,  61  Ind.  287;  1  Rediield  on  Railways,  493, 
lasted;  Wharton  on  Negligence,  p.  757,  §828;  Hilliard  on 
Torts,  385. 

Assuming  that  no  recovery  can  be  had  under  the  statute 
where  negligence  is  presumed  from  the  fact  of  the  railroad 
not  being  fenced,  in  the  absence  of  proofs  of  negligence  on  the 
part  of  the  owner  of  the  stock,  it  follows  that  appellant  after 
its  agent  discovered  the  horse  on  the  track,  was  only  bound  to 
nse  ordinary  care  and  prudence  in  so  running  their  train  as 
not  to  cause  injury  to  the  horse,  and  the  burthen  of  proof  of 
such  want  of  care  or  proof  of  negligence  was  on  the  appellee. 
We  think  there  was  not  sufficient  evidence  to  show  common 
law  liability  or  to  show  negligence.  The  agent  of  appellant 
used  such  care  and  caution  as  to  avoid  a  collision.  They  did 
everything  to  avoid  injury  that  prudent,  cautious  men  would 
in  the  exercise  of  ordinary  care  be  required  to  do.  They 
slacked  the  speed  of  the  train  and  run  it  for  one  quarter  to  one 
half  mile  so  slow  that  a  person  could  walk  and  keep  up  with 
it.  They  knew  the  horse  had  been  on  the  track,  but  there 
is  no  evidence  to  show  that  the  horse  could  not  leave  the 
track  easily.    The  engineer  thought  he  had  left  the  track. 

ToL.Yni.  • 
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They  would  not  reasonably   anticipate   that  the  horse  would 
jump  into  the  brid<2:e  instead  of  leaving  the  track. 

Tliere  was  a  possibility  that  the  horse  might  do  this,  but  not 
a  probability.  The  T.  P.  &  W.  R  R.  Co.  v.  Bray  was,  no 
doubt,  a  case  where  the  cows  were  on  the  railroad  track  and 
the  engineer  could  have  seen  them  by  ordinary  care  and  could 
have  prevented  running  on  to  them.  It  has  no  similarity  to 
this  case.  Here  the  engine  did  not  run  on  to  the  horse,  the  only 
thing  was  to  guard  against  frightening  the  horse  so  that 
he  would  not  do  injury  to  himself.  Did  ordinary  care  require 
that  when  the  engineer  saw  the  horse  come  on  the  track,  that 
he  should  stop  the  train  and  send  men  out  a  mile  to  head  off 
the  horse  to  prevent  him  running  on  the  bridge,  or  even  a 
quarter  of  a  mile.  We  think  not,  as  was  said  in  the  case  of 
the  P.  P.  &  J.  R.  R.  Co.  V.  Camp,  75  111.  577,  by  the  Supreme 
Court:  "  The  engine  driver  may  have  seen  the  horse  grazing 
near  the  railroad  not.  many  rods  distant,  but  it  was  not  his  duty 
to  stop  his  train  by  reason  of  that  fact;  he  could  not  anticipate 
the  horse  would  come  suddenly  on  the  track.  Under  such  cir- 
cumstances it  would  be  an  unreasonable  regulation  to  require 
him  jbo  stop  his  train,  and  the  law  has  imposed  no  such  obliga- 
tion." In  this  case  we  think  it  would  be*  an  unreasonable  reg- 
ulation to  require  the  engineer  to  stop  his  train  and  send  out 
men  in  order  to  head  off  the  horse  and  prevent  him  injuring 
himself  on  the  bridge;  under  the  circumstances  it  could  not 
be  reasonably  anticipated  that  he  would  do  so  any  more  than 
it  would  be  that  a  horse  standing  by  the  side  of  the  track 
would  suddenly  come  upon  it  when  an  engine  and  cars  were 
passing  at  full  speed. 

Under  the  view  we  take  of  this  case  it  is  not  necessary  to 
notice  the  objections  to  appellee's  instructions,  as  we  think  the 
verdict  is  contrary  to  the  law  and  the  evidence,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Daniel  McIntyre 

V. 

John  A.  Kobinson. 

Promtssobt  note— Consideration.— The  defendant  owned  a  farm 
three  miles  irom  the  Savanna  road,  and  from  his  farm  to  said  highway  the 
outlet  was  by  the  strip  of  forty  feet  hereafter  mentioned.  Robinson  sold  his 
farm  to  one  Eddy,  but  before  the  deeds  were  delivered,  leaming-  that  the  le- 
iral  existence  of  the  road  from  the  farm  to  the  highway  was  disputed  by 
those  whose  land  it  went  over,  refused  to  complete  the  purchase  unless  Rob- 
inson would  obtain  releases  from  the  owners  of  the  land.  Robinson  obtained 
a  release  of  the  right  of  way  for  which  he  gave  his  note:  Heldj  there  being 
a  question  about  the  legal  existence  of  the  road,  in  the  absence  of  fraud  or 
mistake,  the  release  was  a  sufficient  consideration  for  the  note. 

Appeal  from  the  County  Court  of  Carrol  county;  the  Hon. 
B.  L.  Patcu,  Judge,  presiding.     Opinion  filed  April  6,  1881. 

Hunter  &  Hoffman,  for  appellant;  to  show  how  a  sufficient 
consideration  may  arise,  cited  Chitty  on  Con.  (8  Am.  Ed.)  29; 
Parsons  on  Notes  and  Bills,  2  Ed.  175;  Buchanan  v.  Inter- 
national Bank,  78  III.  500;  Burch  v.  Hubbard,  48  111.  164; 
Wadsworth  et  al.  v.  Thompson,  3  Gilm.  423;  Doyle  et  al.  v. 
Knapp,  8  Scam.  388;  Powell  v.  Brown,  3  Johns.  100;  Foster  v. 
Fuller,  6  Mass.  58;  Train  v.  Gold,  5  Pick.  380;  Chick  v.  Tre- 
vett,  20  Me.  462. 

That  the  least  consideration  will  suatain  a  contract  if  made 
without  fraud  and  with  a  full  knowledge  of  the  circumstances: 
Oakley  v.  Boorman,  21  Wend.  594;  Johnson  y.  Titus,  2  Hill, 
608;  Perley  V.  Balch,  23  Pick.  283;  2  Kent's  Com.  (12  ed.) 
476;  Bamum  r.  Barnum,  8  Conn.  469. 

A  compromise  of  a  doubtful  right  is  a  sufficient  considera- 
tion: Honeyraan  v.  Jarvis,  79  111.  318;  Miller  v.  Hawker, 
66  111.  1S5;  Russell  v.  Cook,  3  Hill,  504;  Seaman  v.  Seaman, 
11  Wend  882;  Stewart  v.  Ahrenfeldt,  4  Denio,  189;  Bond  v. 
Coats,  16  Ind.  202. 

James  Shaw,  for  appellee;  that  the  parties  to  a  suit  must 
abide  the  result  of  a  trial  of  the  issues  which  they  themselves 
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have  mutually  selected  for  decision,  cited  Stephens  on  Plead- 
ing, 133. 

Where  there  is  a  conflict  in  the  evidence,  unless  great  injus- 
tice has  been  done,  the  verdict  should  stand:  Hewitt  v.  Estell, 
92  111.  218;  Lewis  v.  Lewis,  92  111.  237;  Adams  v.  Saver,  89 
111.  482;  Conn.  Mut.  Life  Ins.  Co.  v.  Ellis,  89  111.  516;  C.  B. 
&  Q.  R  R  Co.  V.  Lee,  87  111.  454;  Cass  et  al.  v.  Campbell,  63 
IlL  259;  White  v.  Clayes,  32  111.  325;  XJmlauf  v.  Bassett,  38 
111.  96;  Tolman  v.  Eace,  36  111.  472;  C.  &  R  !•  RR  Co.  v. 
Crandall,  41  111.  234. 

A  public  highway  may  exist  by  prescription  and  twenty 
years  user:  Green  v.  Oaks,  17  111.  249;  Town  of  Lewiston  v. 
Proctor,  27  111.  414;  Gentleman  v.  Soule,  32  111.  271;  Bum- 
pus  V.  Miller,  4.  Mich.  164;  Hart  v.  Trustees,  etc.,  15  Ind. 
226. 

A  promise  to  do  that  which  one  is  already  under  legal  obli- 
gation to  do  is  void:  1.  Bouvier's  Die.  332;  Hancock  v.  Mc- 
Farland,  7  Iowa,  130;  Tcnnery  v.  Nicholson,  87  111.464;  7 
Am.  Law  Eegister,  72;  Thomson  v.  Shoemaker,  68  111.  256; 
Jarvis  v.  Button,  3  Ind.  289;  Murry  v.  et  al.  v.  Jones  et  al,  7 
Ind.  529. 

PiLLSBURT,  J.  Tliis  action  is  brought  to  recover  upon  a 
promissory  note  dated  April  22d,  1880,  for  $500,  and  due  one 
day  after  date,  signed  by  the  appellee  and  made  payable  to  the 
appellant 

To  the  declaration  the  appellee  filed  five  pleas,  the  first  and 
second  alleging  a  want  of  consideration  for  the  note,  the  third 
a  total  failure  of  consideration,  the  fourth  partial  failure  of 
consideration,  and  the  fifth  a  general  plea  of  fraud  in  obtain- 
ing the  execution  of  the  note.  There  is  no  evidence  in  the 
record  tending  to  sustain  the  averments  of  the  third,  fourth 
and  fifth  pleas,  therefore,  it  is  not  necessary  to  furtlier  notice 
them. 

The  first  and  second  pleas  allege  in  substance  that  the  only 
consideration  of  the  note  was  a  certain  release  executed  and 
delivered  by  the  plaintiflT,  at  the  request  of  the  defendant,  to 
the  Commissioners  of  Highways  of  the  Town  of  Washington 
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in  said  county,  releasing  to  said  Commissioners  for  the  use  of 
the  pubh'c  for  a  highway  of  a  certain  strip  of  land  forty  feet 
wide  over  the  land  of  the  plaintiff,  which  strip  was  at  the 
time  traveled  and  used  as  a  public  highway,  and  the  plea  then 
avers  that  at  the  time  of  the  releasing  there  was  a  public  high- 
way by  prescription  over  said  strip  of  land. 

The  evidence  shows  that  Robinson  owned  a  large  farm  about 
three  miles  from  the  main  Savanna  and  Hanover  road,  as  it  is 
called  by  the  witnesses,  and  from  his  farm  to  said  highway  the 
outlet  was  by  the  way  of  the  road  mentioned  in  the  pleas. 

A  few  days  before  the  date  of  the  note,  one  Eddy  had  pro- 
posed to  buy  the  farm  of  Robinson,  and  some  personal  prop- 
erty for  the  sum  of  $14,000,  which  proposition  had  been  ac- 
cepted by  the  appellee,  but  before  the  purchase  was  consum- 
mated by  the  execution  of  the  deeds,  Eddy  learned  that  the 
legal  existence  of  the  road  leading  from  the  farm  to  the  high- 
way, was  disputed  by  those  over  whose  lands  the  road  was 
traveled,  the  appellant  being  one  who  denied  that^ there  was 
any  lawful  highway  across  his  lands.  Eddy  thereupon  refused 
to  complete  the  purchase,  unless  Robinson  would  obtain  from 
the  owners  of  the  lands  releases  to  the  public  of  that  part  of 
this  land  then  used  by  the  public  as  a  road. 

Robinson  then  called  upon  the  appellant  and  desired  to  ob- 
tain such  release,  finally  offering  him  $300,  which  appellant 
refused  to  accept,  demanding  at  first  $1,000,  but  subsequently 
reduced  the  amount  to  $500,  which  was  accepted  by  the  appel- 
lee. The  next  day  appellant  executed  a  release  of  the  right- 
of-way  satisfactory  to  the  appellee,  and  the  note  in  suit  was 
given  in  consideration  of  such  release.  Under  the  instructions 
given  to  the  jury  a  verdict  was  found  for  the  defendant  below 
and  the  plaintiff  appealed. 

It  was  contended  on  the  trial  below  that  if  there  was  in  fact  a 
legal  highway  over  the  land  included  in  the  release,  then  the 
note  was  without  consideration,  and  this  view  was  adopted  by 
the  circuit  court  in  the  instructions  given  to  the  jury  on  the 
behalf  of  the  defendant. 

This  view  can  hardly  be  sustained  in  the  law.  It  does  not 
appear  that  the  plaintiff  used  any  artifice,  or  made  any  false 
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representations,  to  induce  the  defendant  to  give  the  note,  and 
the  record  is  barren  of  any  evidence  of  fraud,  mistake  or  ille- 
gality in  the  transaction  between  these  parties.  The  defendant 
bargained  for  a  release  of  the  right  of  way  for  the  public  over 
the  lands  of  the  plaintiff.  The  release  was  executed  at  his  re- 
quest^ and  no  complaint  is  made  that  it  does  not  convey  what 
it  purports  to.  The  claim  is  that  the  right  conveyed  was  of 
no  value  to  the  plaintiff  for  the  reason  that  there  was  already 
a  legal  highway  there  by  prescription.  This,  however,  is  not 
sufficient  to  defeat  the  action. 

Although  the  right  conveyed  may  not  be  of  any  value  to 
the  plaintiff,  yet  if  it  be  of  benefit  to  the  defendant,  however 
alight,  if  the  promise  or  contract  be  deliberately  entered  into, 
without  fraud,  the  inadequacy  of  consideration  cannot  be  in- 
quired  by  courts  of  law.  Oakley  v.  Boorman,  21  AVend.  594; 
Perley  v.  Balch,  23  Pick.  283. 

That  the  conveyance  in  this  case  was  of  benefit  to  the  de- 
fendant cannot  for  a  moment  be  doubted  under  the  proofs  con- 
tained in  this  record. 

The  defendant  had  made  a  sale  of  his  farm,  presumably  ad- 
vantageous to  himself,  upon  the  express  condition   that   he 
siiould  obtain  releases  from  the  owners  of  the  land  of  the 
right  of  way  and  thereby  place  the  legality  of  the  road   t)e- 
yond  question. 

In  order  to  perfect  such  sale  it  was  necessary  for  him  to 
procure  the  release  in  question  from  the  plaintiff.  This  was 
done  upon  his  promise  to  pay  the  sum  of  $500  evidenced  by 
the  note.  He  received  the  release  and  consummated  the  sale 
of  his  farm.  This  was  a  sufficient  consideration  under  all  the 
authorities  to  support  the  promise  to  pay  the  note.  The  evi- 
dence contained  in  the  record  does  not  satisfy  us  that  a  high- 
way by  prescription  was  established  by  a  preponderance  of  the 
testimony  over  plaintiff's  land;  on  the  contrary,  it  does  appear 
that  the  land  owners  had,  at  least,  reasonable  grounds  for  dis- 
puting its  existence.  The  proof  shows  that  it  was  in  dispute 
and  before  the  time  the  release  was  executed,  some  parts  of  the 
same  road  had  been  in  litigation  between  the  road  officers  of 
the  town  and  the  land  owners. 
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It  is  also  evident  that  the  defendant  was  acquainted  with  all 
the  circumstances  surrounding  this  disputed  road,  and  the 
grounds  upon  which  the  opposition  to  it  was  based,  and  we 
can  but  believe  that  for  his  own  interest  he  understandinglj 
executed  the  note  in  suit,  thereby  forever  putting  at  rest  any 
doubts  about  the  legality  of  said  road  over  plaintiflF's  land. 

If  such  was  the  fact,  then  it  is  immaterial  upon  which  side 
the  right  would  ultimately  appear  to  be,  for  the  compromise 
of  the  claim  honestly  entertained  would  be  a  sufficient  consid- 
eration for  the  promise  to  pay  the  money  named  in  the  note. 
Honeyman  v.  Jarvis,  79  111.  322.  McKinley  v.  Watkins,  13 
III.  140. 

The  third  and  fourth  instructions  asked  by  the  plaintiff  be- 
ing in  harmony  with  the  views  above  expressed,  should  have 
b€«n  given  to  the  jury,  and  those  given  for  the  defendant  in 
conflict  therewith  should  have  been  refused. 

For  these  errors  we  must  reverse  the  judgment  and  remand 
the  cause. 

Judgment  reversed. 


Henry  D.  Shear 

V. 

Timothy  Mosher. 


1.  Akbitration— MrscONDUCT  OF  AKBiTRATOR,— That  it  was  miBcon- 
duct  on  the  part  of  an  arbitrator  to  listen  after  he  was  chosen  to  any  state- 
ment by  anybody  except  in  the  way  of  testimony  regularly  delivered  in  rela- 
tion to  any  matter  to  be  submitted. 

2.  Duty  of  arbitrator.— That  it  is  the  duty  of  an  arbitrator  as  of  a 
juror  or  judge,  to  keep  himself,  as  far  as  possible,  free  from  any  influence  that 
would  tend  to  impair  his  impartiality,  or  expose  him  to  suspicion  or  prejudice. 

3.  Misconduct  of  arbitrator.— That  the  effect  of  misconduct  of  an 
arbitrator  upon  an  award  may  not  be  the  same  as  that  of  a  juror  upon  a  ver- 
dict, for  several  reasons  he  is  voluntarily  selected  by  the  'parties  to  the  con- 
troversy, who  are  therefore  estopped  to  complain  of  pr^'udice  previously  and 
honestly  imbibed  without  fraud  of  the  adverse  party,  and  then  a  larger  inter- 
val of  time  usually  occurs  between  his  selection  and  his  service,  subjecting 
him  to  greater  exposure.  He  is  not  specially  advised  of  his  duty  and  re- 
strained in  his  conduct  by  the  direction  and  authority  of  a  court. 
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4.  Where  unanimity  not  rsquirbd. — ^That  where  the  submiasion 
does  not  require  unanimity  in  the  award,  misconduct  of  one  of  a  kind  or  de-. 
gree — ^which,  if  a  majority  participated  in  or  were  affected  by  it — would 
Titiate  the  award,  may  not  so  operate  if  the  misconduct  and  its  effect  are 
confined  to  one. 

6.  Conversation  with  third  party— Setting  abide  award.— That 
a  conversation  with  one  arbitrator  with  a  third  party  upon  the  matters  sub- 
mitt.ed,  not  sjiown  to  have  been  produced  by  a  party  to  the  submission,  nor 
to  have  been  sought  by  the  arbitrator,  to  have  had  the  effect  to  prejudice  him, 
or  to  have  influenced  the  action  of  the  other  arbitrators  composing  a  major- 
ity having  power  to  determine  the  question  submitted,  will  not  be  sufficient 
to  justify  the  setting  aside  of  the  award. 

6.  Every  intendment  in  favor  op  award.— That  in  the  absence  of 
affirmative  proof  of  fraud,  partiality  or  unfairness — ^which  are  never  pre- 
sumed— eveiy  intendment  is  in  favor  of  the  award. 

Appeal  from  the  Circuit  Conrt  of  Knox  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Opinion  filed  February 
28,  1881. 

Messrs.  McKenzie  &  Calkins,  for  appellant;  that  the  motion 
to  suppress  should  have  been  sustained,  cited  Morse  on  Arb. 
and  Award,  563;  Ilubbell  v.  Bissell,  2  Allen  (Mass.)  201. 

The  testimony  of  arbitrators  ought  not  to  be  received  to  iin- 
peach  their  award:  Dennian  v.  Bayless,  22  111.  300;  Stone  v. 
Atwood,  28111.  30;  Pullian  V.  Pensoneau,  33  IH.  378;  Clay- 
comb  V.  Butler,  36  111.  103;  Tucker  v.  Page,  69  111.  179;  Hub- 
bell  y.  Bissell,  2  Allen,  197;  Bigelow  v.  Maynard,  4  Cush. 
(Mass.)  321;  Morse  on  Arb.  and  Award,  562,  568. 

The  testimony  of  arbitrators  may  be  received  to  show  what 
matters  were  submitted  to  them  and  what  evidence  was  heai-d 
before  them:  Spurck  v.  Crook,  19  111.  415. 

For  what  misconduct  on  the  part  or  arbitrators  courts  will 
set  aside  an  award:  Fisher  v.  Towner,  14  Conn.  26;  Wheeling 
Gas  Co.  City  of  Wheeling,  5  W.  Va.  492;  Flatter  v.  McDer- 
mitt,  25  Ind.  326;  Graves  v.  Fisher,  15  Me.  (Greenleaf)  54; 
Neely  v.  Buford,  Sup.  Court  of  Mo.  Oct.  term,  1877;  Ilerrick 
V.  Blair,  1  Johns  Ch.  101;  Devereux  v.  Burgman,  11  Ired. 
(N.  C.)  490:  Walls  v.  Wilson,  28  Pa.  St.  514;  Butler  v.  Boyles,  ' 
29  Tenn.  155;  May  v.  Yancy,  4  Leigh  (Va.)  362;  Rheein  v. 
Allison,  2  S.  &  R  (Pa.)  113;  Plummer  v.  Saunders,  55.  N.  II. 
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28;  Elmaker  v.  Buckley,  16  S.  &  R.  72;  Davis  v.  Forchee,  34 
Ala.  107;  Daiiglierty  v.  McWorter,  7  Yerger,  246;  Brown  v. 
Leavitt,  v.  26  Me.  251;  Bird  v.  Laycock,  7  La.  Ann.  171;  Mor- 
ville  V.  The  American  T.  Soc.  12  Mass.  140. 

When  court  will  not  set  aside  an  award  on  the  ground  that 
new  evidence  has  been  discovered:  Bancroft  v.  Grover,  23  Wis. 
416;  Dulin  v.  Caldwell,  29  Ga.  362;  Aubel  v.  Ealer,  2  Binn. 
Pa.  681;  Allen  v.  Ranny,  1  Conn.  669;  Gottschalk  v.  Hughes, 
82  111.  484:  City  of  Elgin  v.  Eenwick,  86  111.  500;  Calhoun  v. 
O'Xeall,  67  111.  219;  Crozier  v.  Cooper,  14  111.139;  O'Reilly  v. 
Fitzgerald,  40  111.  310. 

Mr.  L.  Douglas  and  Messrs.  Williams  &  Lawrence,  for 
appellee,  cited  to  show  for  what  an  award  will  be  set  aside: 
Cliambers  v.  Crook,  42  Ala.  104;  Rice  v.  Loomis,  28  Ind.  399; 
2  Parsons  on  Contracts,  770;  Craft  v.  Thomson,  51  N.  H.  543; 
Catting  V.  Carter,  29  Vt.  72;  Martin  v.  Morelock,  32  111.  486; 
Stampofski  v.  Steffins,  79  111.  306;  Metcalf  v.  Dean,  Cro.  Eliz. 
189;  M.  Knight  v.  Freeport,  etc.,  13  Mass.  218;  Spurck  v.  Crook, 
19  111.  415;  Strong  v.  Strong,  9  Cush.  571;  Johnson  v.  Holyoke 
Water  Power  Co.  107  Mass.  473;  Fox'V.  Hazleton,  10  Pick. 
275;  Conrad  v.  Massasoit  Ins.  Co,  4  Alien  25;  Merville  v. 
Am.  Tract  Soc.  128  Mass.  139;  Graham  v.  Pence,  6  Randolph, 
537;  Wheeling  Gas  Co.  v.  City  of  Wheeling,  5  W.  Va.  492; 
Russell  on  Awards,  106,  205;  Morse  on  Arbitration,  106,  107, 
534;  Spear  v.  Bid  well,  44  Pa.  St.  22;  Graves  v.  Fisher,  5 
Greenl.  Me.  154. 

Pleasants,  J.  The  parties  to  this  suit  holding  counter 
claims,  appellant's  in  open  account  and  appellee's  in  notes  with 
credits  indorsed,  and  being  unable  to  effect  a  settlement  by 
themselves,  submitted  their  matters  in  difference  to  three 
arbitrators,  who  found  for  appellant  a  balance  due  of  $1,100. 
After  much  complaint  and  urging  by  appellee  he  consented  to 
cancel  the  award  and  have  another  hearing  before  another 
Board,  with  a  stipulation  that  the  statements  of  the  parties  and 
their  witnesses,  as  taken  down  by  the  short  hand-reporter  on 
the  former  arbitration,  should  be  received  as  evidence,  that 
each  might  introduce  the  parties  and  such  other  witnesses  as 
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he  should  desire,  and  that  the  award  of  said  arbitrators,  or  of 
any  two  of  them  should  be  entered  as  the  judgment  of  the  cir- 
cuit court.  These  arbitrators,  after  a  hearing  of  some  ten 
days,  the  20th  of  April,  1875,  awarded  to  appellant,  as  the  bal- 
ance found  due  him,  the  sum  of  $704.62. 

Thereupon,  appellee  filed  his  bill,  alleging  that  appellant, 
by  presenting  a  false  and  fabricated  account  as  a  book  of  origi- 
nal entries,  and  supporting  it  by  his  own  testimony,  knowingly 
false,  had  deceived  the  arbitrators;  that  they  did  not  read  or 
consider  the  evidence  before  them ;  that  they  made  a  miscalcu- 
lation; that  they  unlawfully  allowed  to  appellant  interest  at 
ten  per  cent  jper  annum  &nd  compounded  it;  that  Jonathan 
Hubbell,  one  of  said  arbitrators,  was  prejudiced  against  com- 
plainant and  his  claim  through  representations  previously 
made  to  him  by  defendant;  that  said  arbitrator,  after  he  was 
selected  and  vhile  on  his  way  to  sit  as  such,  stayed  over  night 
at  the  house  of  A.  P.  Stevens,  one  of  the  first  board,  who  was 
also  prejudiced  against  complainant,  for  the  purpose  of  obtain- 
ing from  him  an  account  of  the  items  allowed  against  com- 
plainant by  said  first  board,  and  that  said  Stevens  gave  him  a 
pretended  account  of  the  evidence  submitted  to  and  of  the 
amount  made  by  said  board,  and  thereby  impressed  him  with 
the  belief  that  defendant's  account  was  correct  and  just,  all  of 
which  was  unknown  to  complainant  until  after  said  last  award 
was  made  and  by  reason  whereof  the  same  was  void,  and  pray- 
ing  that  it  be  set  aside  or  corrected,  and  that  defendant  be  en- 
joined against  any  proceeding  to  collect  it. 

These  averments  w^ere  all  denied  by  the  answer.  Tlie  testi- 
mony ot  many  witnesses  was  taken,  including  some,  but  not 
all,  of  those  who  testified  before  the  arbitrators,  and  others 
who  had  not  so  testified.  The  court  found  all  the  issues  so 
made  for  the  defendant,  except  as  to  the  alleged  misconduct  of 
Hubbell  in  talking  with  Stephens,  in  respect  to  which  the 
decree  recites  that  "from  the  evidence  the  court  doth  find  that 
Jonathan  Hubbell,  one  of  said  arbitrators,  after  he  was  chosen 
as  such  arbitrator  was  guilty  of  misconduct  in  this,  that  he  had 
held,  on  his  way  to  sit  as  such  arbitrator,  a  conversation  with 
one  A.  P.  Stephens  of  and  concerning  said  arbitration,  and  of 
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and  concerning  the  matters  in  difference  between  complainant 
and  said  H,  D.  Shear,  and  of  and  concerninjf  the  matter  sub- 
mitted to  the  said  arbitrators,  and  that  by  reason  of  such  mis 
conduct  the  said  award  is  void,"  and  thereupon  decreed  "  that 
said  award  be  and  tlie  same  is  hereby  set  aside,  and  that  the 
same  shall  be  forever  for  naught  held,  and  the  injunction  herein 
be  and  the  same  is  made  perpetual,  and  that  the  defendant  pay 
the  costs  of  suit,"  from  which  decree  the  defendant  appealed. 

No  cross-error  is  assigned;  and  approving,  as  we  do,  the 
finding  of  the  circuit  court  upon  the  other  issues,  the  only 
question  for  consideration  is  whether  the  misconduct  of  the 
arbitrator  named  was  such  as  to  justify  the  setting  aside  of 
the  award. 

All  of  the  facts  appearing  in  relation  to  it  are  set  forth  in 
the  testimony  of  said  Hubbell  and  Stephens  and  one  S.  Eice. 

Hubbell  testified  that  he  was  a  farmer  and  resided  in  Altona; 
that  he  had  known  Stephens  for  twenty  years  and  esteemed 
him  highly;  that  he  was  in  the  habit  of  going  to  Stephens' 
house  to  stay  all  night  to  take  the  train  when  going  to  Knox- 
ville  or  Galesburg;  that  he  stayed  there  the  night  before  the 
arbitration  because  he  did  not  want  to  stay  at  a  hotel,  and  had 
no  other  object  than  getting  a  place  to  stay  all  night;  that  on 
that  occasion  they  talked  three  or  four  hours;  that  they  talked 
about  the  former  arbitration;  how  much  of  the  time  he  did  not 
recollect,  but  he  did  recollect  that  another  subject  came  up 
about  which  they  quarreled  before  they  went  to  bed,  but  they 
talked  a  good  deal  about  the  case,  and  nothing  was  kept  back 
for  delicacy;  that  he  remembered  one  thing  that  Stepliens  told 
him  about  the  rate  of  interest  they  allowed  and  what  he  said 
about  it,  but  mentioned  no  other;  that  he  thought  he  did  not 
solicit  the  statement  and  that  nothing  said  by  Stephens  about 
the  former  arbitration  influenced  him  for  or  against  either  of 
the  parties  in  making  up  the  award;  tliat  he  made  it  honestly, 
in  good  faith,  without  bias  or  prejudice  by  anything  or  by 
what  any  perspn  said  except  in  evidence;  that  he  then  thought 
on  the  proof  that  was  before  them  that  it  ought  to  be  a  little 
larger  than  it  was,  and  had  no  reason  since  to  think  otiierwise. 

The  whole  of  Stephens'  statement  on  the  subject  is  in  his 
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answer  to  interrogatory  15:  "Did  Mr.  Hubbell  inquire  of  you 
anytliing  in  regard  to  the  matter  in  dispute  between  Mosher 
and  Shear  which  was  submitted  to  the  arbitrators  ?"  and  is  as 
follows:  " The  matter  was  talked  over.  Don't  know  whether 
Mr.  Hubbell  made  the  inquiry  or  I  gave  it  voluntarily  myself. 
Think  I  told  him  what  we  allowed  and  what  we  threw  out. 
Think  I  told  him  we  allowed  Mr.  Shear  only  that  portion  of 
his  account  which  was  corroborated  by  the  testimony  of  others. 

Mr.  Hubbell  having  stated  that  he  had  no  recollection  of 
talking  with  Rice  about  Stephens — that  they  talked  about  the 
case  but  nothing  was  said  about  Stephens,  and  that  he  did  not 
think  he  had  ever  told  Rice  that  he  was  influenced  in  making 
the  award  by  what  Stephens  said.  Mr.  Rice  was  called  and 
testified  as  follows:  "  I  am  a  lightning-rod  man.  I  know  the 
parties  and  Mr.  Hubbell.  I  stayed  all  night  with  him  since 
the  arbitration.  Hubbell  said  he  stopped  over  night  with 
Stephens  on  his  way  to  the  arbitration.  I  told  him  Mosher 
thought  that  he  had  his  mind"  made  up  through  the  influence 
of  Stephens.  He  said  that  he  did  not  think  Stepliens  meant  to 
influence  him.  He  said  he  had  read  of  it  in  the  newspaper 
and  could  have  had  his  mind  made  up  from  the  newsj  aper 
just  as  well.  He  did  not  say  he  was  influenced  by  what 
Stephens  told  him." 

It  appears  that  prior  to  the  last  arbitration,  Mr.  Mosher 
published  in  a  Galesburg  newspaper,  two  communications  com- 
plaining of  the  first  award  and  proposing  a  rehearing  upon 
conditions  stated  and  that  the  first  rehearing  occupied  two  or 
three  weeks.  These  circumstances  had  doubtless  given  some 
notoriety  to  the  controversy,  and  it  was,  not  unnaturally  the 
subject  of  conversation,  more  or  less  general,  among  the  friendg 
and  acquaintances  of  the  parties.  Nevertheless  it  was  unques- 
tionably misconduct  on  the  part  of  Hubbell  to  listen,  after  he 
was  chosen  as  one  of  the  arbitrators,  to  any  statement  by  any- 
body, except  in  the  way  of  testimony  regularly  delivered,  in 
relation  to  any  matter  to  be  submitted;  because  the  effect 
might  be  to  bias  his  judgment  in  advance  of  the  hearing,  con- 
sciously or  unconsciously. 

It  is  the  duty  of  an  arbitrator,  as  of  a  juror  or  judge,  to  keep 


Digitized  by 


Google 


Second  Districjt — December  Tebm/ 1880.    125 

Shear  y,  Mosher. 

himself,  as  far  as  possible,  free  from  any  influence  that  wonid 
lead  to  impair  his  impartiality  or  expose  him  to  the  suspicion 
of  prejudice.  Strong  v.  Strong,  7  Cush.  560:  Johnson  v.  Hol- 
yoke  Wat€r  Power  Co.  170  Mass.  473;  Morville  v.  The  Am. 
Tract  Society,  123  Mass.  139;  Wheeling  Gas  Co.  v.  The  City 
of  Wheeling,  6  West  Va.  492. 

The  effect,  however,  of  misconduct  of  an  arbitrator  upon  an 
award  may  not  be  the  same  as  that  of  a  juror  upon  a  verdict, 
for  several  reasons.  He  is  voluntarily  selected  by  the  parties 
to  tlie  controversy;  who  are  therefore  estopped  to  complain  of 
prejudice  previously  and  honestly  imbibed  without  fraud  of 
the  adverse  party. 

A  longer  interval  of  time  usually  occurs  between  his  selec- 
tion and  his  service,  subjecting  him  to  greater  exposure.  And 
he  is  not  specially  advised  of  his  duty  and  restrained  in  his 
conduct  by  the  direction  and  authority  of  a  court.  Hence  a 
greater  latitude  is  to  be  expected  and  tolerated  in  his  case  than 
in  that  of  a  juror.  Jones  v.  Miller,  1  Dallas,  205:  Graves  v. 
Fisher,  15  Maine,  54;  Wheeling  Gas  Co.  v.  The  City  of  Wheel- 
ing, supra. 

Kor  is  it  usual,  where  the  submission  is  to  three  or  more,  to 
require  unanimity  in  the  award.     It  was  not  required  here. 

In  such  case  it  has  been  held  that  misconduct  of  one,  of  a 
kind  or  degree  which  if  a  majority  participated  in  or  were 
affected  by  it  would  vitiate  the  award,  may  not  so  operate 
if  the  misconduct  and  its  effect  are  confined  to  one.  Plummer 
v.  Saunders,  55  N.  H.  28;  Watt  v.  Wilson,  28  Pa.  St.  515; 
Strong  V.  Strong,  12  Cush.  137. 

In  respect  to  the  conversation  between  the  arbitrator  and 
Stephens  here  complained  of,  we  observe  upon  the  testimony 
above  set  forth,  which  is  all  that  the  record  discloses,  first,  that 
appellant  did  not  procure,  suggest  or  know  of  it,  and  is  no- 
wise responsible  for  it;  second,  that  it  does  not  appear  that 
the  arbitrator  sought  it,  much  less  that  he  sought  it  corruptly, 
in  the  interest  of  appellant;  third,  it  does  not  appear  that  it 
prejudiced  him  against  appellee,  or  influenced  his  mind  to  any 
conclusion  in  the  case  against  evidence  to  the  contrary,  or 
without  evidence  which  would  have  induced  the  same  iudepend- 
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ent  of  such  conversation.  We  do  not  say  that  in  fact  it  did 
not,  but  that  it  is  not  made  so  to  appear.  If  appellant  had 
procured  it  we  would  indulge  the  presumption  that  it  did 
prejudice  him  whether  he  was  conscious  of  it  or  no,  and  that 
presumption  would  not  be  overcome  or  rebutted  by  his  own 
statement  of  his  belief  that  it  did  not  Spurck  v.  Cook:  19  IlL 
426.  But  in  the  absence  of  proof  of  such  procurement,  the 
burden  is  upon  the  appellee,  who  charges  the  fact,  to  make  it 
aflSrraatively  appear. 

This  he  has  failed  to  do.  It  is  shown  that  the  former  arbi- 
tration was  the  subject  of  a  free  and  protracted  conversation, 
but  what  was  said  by  Stephens,  specifically,  is  not  shown,  ex- 
cept that  he  said  the  arbitrators  disallowed  the  items  of  appel- 
lant's account  that  were  uncorroborated  by  other  testimony 
than  his  own.  We  cannot  adopt  the  assumption  of  counsel  that 
Stephens  was  prejudiced  against  appellee.  It  is  true  that 
while  sitting  as  an  arbitrator  he  had  sought  and  obtained  of  a 
Bank  certain  information  which  he  thought  bore  upon  a  dis- 
puted item  of  payment,  without  disclosing  the  fact. 

This  was  clearly  improper,  but  whether  be  sought  the  infor- 
mation in  the  interest  of  appellant  or  expected  or  hoped  that 
it  would  be  in  his  favor  does  not  appear.  At  all  events  it  is 
not  shown  that  in  his  statements  to  Hubbell  he  went  beyond 
the  evidence  as  taken  down  by  the  reporter,  which  he  probably 
knew  was  to  go  before  the  new  board,  or  misstated  it  in  any 
particular,  and  we  cannot  assume  that  he  did,  nor,  if  he  did, 
that  his  statements  were  used  by  Hubbell  to  affect  the  judg- 
ment of  the  other  arbitrators. 

In  courts  of  equity  this  amicable  mode  of  settling  contro- 
versies is  looked  upon  with  an  indulgent  eye,  Ballance  v.  Un- 
derbill, 3  Scam.  453.  In  the  absence  of  affirmative  proof  of 
fraud,  partiality  or  unfairness,  which  are  never  presumed,  every 
intendment  is  in  favor  of  the  award.  Root  v.  Renwick,  15  III. 
463;  Haywood  v.  Harmon,  17  Id.  481.  And  we  know  of  no 
case  in  which  a  conversation  by  one  arbitrator  with  a  third 
party  upon  the  mattors  submitted  not  shown  to  have  been  pro- 
cured by  a  party  to  the  submission,  nor  to  have  been  sought 
by  the  arbitrator,  or  to  have  had  the  effect  to  prejudice  him, 
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or  to  have  influenced  the  action  of  the  other  arbitrators  com- 
posing a  majority  having  power  to  determine  the  questions 
fiubniitted,  has  been  held  to  justify  the  setting  aside  of  the 
award. 

We  think  the  circuit  court  erred  in  setting  it  aside  in  this 
case  for  the  cause  assigned,  and  the  decree  is  therefore  reversed* 
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William  P.  Randolph 

V. 

The  Commissioners  op  Highways  op  the  Town  op 

-^TNA   ET   AL. 

1.  Roads— Petition— Allegations— JuRiBDiCTiON.— -That  a  petition 
to  the  commissioners  of  highways  to  lay  out  a  road  for  public  or  private  use 
under  section  92  of  the  Road  Law  of  1879,  must  state  that  the  proposed  road 
will  connect  a  dwelling  house  or  plantation  of  the  petitioner  with  a  public 
highway,  or  one  public  highway  with  another,  or  a  lot  of  land  of  petitioner 
with  a  public  highway,  or  the  commissioners  will  have  no  jurisdiction.  The 
petition  must  state  that  the  petitioner  is  directy  interested  in  the  propose^l 
road,  and  it  is  not  sufficient  for  him  to  state  that  he  is  a  freeholder  residing 
within  three  miles  of  the  road. 

2.  Land-owner  not  signing  petition. — ^That  the  statute  makes  no 
provision  by  which  one  land  owner  can  comp-'l  his  neighbor  to  contribute, 
otherwise  than  by  taxation  to  the  laying  out  of  a  road  for  which  he  does  not 
petition. 

3.  Commissioners  no  power. — ^That  the  petition  conferred  no  power 
upon  the  commissioners  to  act,  and  the  proceedings  were  therefore  void. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
C.  Epleb,  Judge,  presiding.     Opinion  filed  January  18,  1881. 

W.  B.  &  M.  O.  Jones,  for  appellant;  that  similar  statutes  to 
section  92,  relating  to  private  roads,  have  been  declared  uu- 
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constitutional,  cited  Nesbit  V.  Trumbo,  39  111.   110;  Crear  v. 
Crossly,  40  111.  175. 

That  the  road  commencing  one  rod  distant  from  the  place 
named  in  the  petition,  was  laid  out  illegally:  Shinkle  v.  Ma- 
gill,  58  111.  422. 

Mr.  S.  L.  Wallace  and  Messrs.  Bbason  &  Blinn,  for  appel-. 
lees;  claimed  that  the  facts  required  by  the  statute  need  not 
be  set  forth  in  the  petition;  that  it  would  be  sufficient  to  prove 
them  on  the  hearing,  and  cited  Town  of  Winfield  v.  Moffat  et 
al.  42  111.  47. 

McCuLLOCH,  P.  J.  This  was  a  proceeding  by  common  law 
writ  of  certiorari  to  review  the  proceedings  of  the  commis- 
sioners of  highways  of  the  town  of  -^Etna  in  the  county  of  Lo- 
gan in  laying  out  a  road  under  section  ninety-two  of  the  Road 
and  Bridge  Law  of  1879  (L.  1879,  p.  277),  the  fii-st  clanse  of 
which  reads  as  follows  :  "  Boads  for  private  and  public  use  of 
the  width  of  three  rods  or  less,  may  be  laid  out  from  one 
dwelling  or  plantation  of  an  individual  to  any  public  road,  or 
from  one  public  road  to  another,  or  from  a  lot  of  land  to  a 
highway,  on  petition  to  the  commissioners  of  highways,  by 
any  person  directly  interested."  The  remainder  of  the  section 
points  out  the  manner  in  which  the  commissioners  shall  pro- 
ceed in  laying  out  the  road,  and  in  assessing  the  damages  to 
the  owners  of  land  taken  for  such  road,  and  provides  that  the 
amount  of  such  damages  shall  be  paid  by  the  persons  benefited 
thereby  to  the  extent  and  in  the  proportion  they  are  benefited 
to  be  determined  and  declared  by  the  jury.  The  remainder 
of  the  damages  over  and  above  that  to  be  paid  by  the  parties 
as  aforesaid,  is  to  be  paid  by  the  town  as  in  other  cases.  The 
amount  of  damages  to  be  paid  by  individuals  is  to  be  paid  to 
the  parties  entitled  thereto,  before  the  road  shall  be  opened  for 
use.  It  further  provides  that  appeals  may  be  taken  as  in  other 
ca:^8. 

The  road  in  question  was  laid  out  by  the  commissioners  on 
the  10th  day  of  July,  1880,  over  the  lands  of  appellant,  who 
took  an  appeal  from  their  final  order  to  three  supervisors  of 
the  county.    They  affirmed  the  action  of  the  commissioners  in 
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laying  out  said  road  and  assessed  the  damages  of  appellant  at 
$SOy  to  be  paid  by  the  petitioner,  Sylvester  Kiern.  Thereupon 
appellant  tiled  his  petition  for  a  common  law  writ  of  certiorari 
to  review  and  quash  the  said  proceedings.  The  record  of  said 
proceedings  having  been  duly  returned  into  and  inspected  by 
the  circuit  court,  the  court  dismissed  the  writ,  and  appellant 
now  brings  the  case  to  this  court  by  appeal. 

One  of  the  reasons  for  quashing  said  proceedings,  as  alleged 
in  the  petition  for  certiorari^  the  refusal  of  which  is  now  as- 
signed for  error  is  that'in  order  to  confer  jurisdiction  upon  the 
commissioners  of  highways,  the  petition  for  the  laying  out  of 
the  road  should  have  shown  affirmatively  that  the  proposed  road 
would  connect  a  dwelling  or  plantation  of  petitioner  with  a  pub- 
lic highway;  or  one  public  highway  with  another;  or  a  lot  of 
land  of  petitioner  with  a  public  highway,  and  it  does  not  show- 
that  any  plantation  or  lot  of  land  of  petitioner  will  be  by  said 
road  connected  with  a  highway.  The  Statute  provides  for  three 
cases  in  which  the  commissioners  may  proceed  under  this 
section.  (1)  When  the  road  is  to  belaid  out  from  one  dwelling 
or  plantation  of  an  individual  to  any  public  road:  (2)  when 
the  road  is  to  be  laid  out  from  one  public  road  to  another:  (3) 
when  the  road  is  to  be  laid  out  from  a  lot  of  land  to  a  high- 
way, in  each  of  which  cases  the  petition  must  be  by  some  one 
or  more  persons  interested.  Tlie  proceeding  being  one  in 
which  private  rights  are  to  be  subserved,  rather  than  those  of 
the  public,  and  in  which  private  property  may  be  taken  to  be 
paid  for  in  part  by  the  public,  but  mainlj'-  for  the  benefit  of 
private  persons,  the  authorities  should  be  held  to  a  strict  com- 
pliance with  the  statute.  Nesbitt  v.  Trumbo  et  al.  39  111.  110; 
Crear  v.  Crossly,  40  111.  175. 

The  petition  for  the  laying  out  of  this  road  is  signed  by 
Sylvester  Kiern,  who  represents  that  he  is  a  freeholder  residing 
within  three  miles  of  the  route  of  the  intended  road,  and  peti- 
tions the  board  to  lay  out  a  new  private  and  public  road  of  the 
width  of  two  rods,  commencing  at  the  northwest  corner  of  the 
southwest  quarter  of  section  fourteen,  town  nineteen,  north, 
range  one  west  of  the  third  principal  meridian,  and  running 
thence  by  certain  courses  and  distances  set  out  in  the  petition. 
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Oil  the  most  eligible  route,  to  a  public  highway,  terminating 
near  the  southwest  coraer  of  the  northeast  quarter  of  section 
fifteen,  town  nineteen  north,  range,  one  west  of  the  third  prin- 
cipal meridian,  and  alleging  that  W.  P.  Randolph  is  the  owner 
of  the  land  over  which  the  same  will  pass. 

It  is  not  contended  that  this  petition  sets  out  a  case  where 
the  intended  road  is  to  be  laid  out  from  one  dwelling  or  plan- 
tation of  an  individual  to  a  public  road,  for  none  such  is 
therein  described;  nor  does  it  pray  for  a  road  to  be  laid  out 
from  one  highway  to  another;  nor  can  it  be  said  to  pray  for 
the  laying  out  of  a  road  from  one  lot  of  land  to  a  highway,  for 
although  the  terminal  point  is  in  a  public  highway,  yet  the 
initial  point  is  at  a  place  where  four  quarter  sections  corner 
with  each  other,  and  the  petition  does  not  show  which  one  of 
them  is  to  be  benefited  by  this  road,  or  who  is  the  owner  thereof. 

The  petition  is  also  defective  in  not  showing  that  the  pe- 
titioner is  directly  interested  in  the  road,  lie  says  that  he 
is  a  freeholder  residing  within  three  miles  of  the  road,  but 
shows  no  further  interest.  This  is  important  for  the  jury  in 
assessing  the  damages  are  to  apportion  the  same  among  the 
parties  benefited  to  the  extent  of  such  benefits,  leaving  the 
balance  to  be  paid  by  the  town.  We  cannot  conceive  that  the 
parties  upon  whom  such  assessment  is  to  fall  are  any  others 
than  the  petitioner  or  petitioners,  for  it  would  hardly 
be  contended  that  the  owner  of  one  of  these  four  quarter 
sections  cornering  at  the  initial  point  of  this  road,  could  by 
petitioning  for  a  private  way,  compel  the  owners  of  the  other 
three-quarters  against  their  wnll,  to  contribute  to  his  private 
benefit.  So  far  as  any  benefit  accrues  to  the  public,  the  dam- 
ages may  be  made  a  town  charge,  but  the  statute  makes  no 
provision  by  which  one  land-owner  can  compel  his  neighbors 
to  contribute,  otherwise  than  by  paying  taxes,  to  the  laying  out 
of  a  road  for  which  they  do  not  petition.  The  petitioner  has 
not  shown  that  he  is  interested  directly  in  any  lot  of  land  from 
which  this  road  leads  to  the  highway,  and  in  this  particular 
fails  to  show  his  right  to  petition  for  the  road.  The  petition 
failing  as  it  does  to  show  what  particular  lot  of  land  is  to  be 
benefited   by  tlie  proposed  road  or   that  the  petitioner  was 
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directly  interested  therein,  does  not  fulfill  the  requirements  of 
the  statute  and  conferred  no  authority  upon  the  commissioners 
to  act  in  the  premises.  Their  proceedings  were  therefore  void 
ab  initio  and  the  fact  that  appellant  took  an  appeal  from  their 
action  to  three  supervisors  did  not  remedy  the  defect. 

It  is  further  contended  that  the  proceedings  are  void  for  the 
reason  that  in  several  particulars  the  route  as  surveyed  and 
platted  does  not  comply  with  the  petition.  We  fail  to  see  any 
force  in  these  objections.  In  fixing  his  center  line  of  the  road 
the  surveyor  first  ran  one  rod  west  of  the  quarter  section  comer 
and  then  ran  out  the  line  of  the  road  substantially  as  called  for  in 
the  petition.  But,  for  the  want  of  suiEcient  averments  in  the 
petition  to  confer  jurisdiction  upon  the  commissioners  to  act  in 
the  premises  the  judgment  of  the  court  below  io  dismissing 
the  petition  will  be  reversed  and  the  cause  remanded  with  di- 
rections to  the  circuit  court  to  quash  the  proceedings  of  the 
commissioners  of  highways  according  to  the  prayer  of  appel- 
lant's petition. 

Beversed  and  remanded,  with  directions. 


Henry  Long  j^t  al. 

V. 

John  Trabue,  ExV. 


Practicb— Sbrvicb  of  process— -When  appearakgb  suppiciknt. — 
Where,  the  defendant  in  error  appeared,  entered  a  motion  for  a  rule  upon 
plaintiff  in  error,  to  file  a  sufficient  bond,  and  for  leave  to  attach  b,  jurat  to  an 
affidavit  then  on  file,  and  submitted  to  the  judgment  of  the  court  upon  such 
motion,  it  is  such  an  appearance  as  brings  the  defendant  in  error  into  court 
and  service  of  process  is  unnecessaiy. 

Erbor  to  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
C.  S.  Zane,  Judge,  presiding.     Opinion  filed,  Nov.  17,  1880. 

Mr.  Jambs  M.  Epler,  for  plaintiff  in  error. 
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Messrs.  Morrison,  Whitlock  &  Lippinoott,  for  defendant 
in  error. 

Per  Curiam.  The  plaintiff  in  error  now  moves  the  court 
to  continue  this  cause  until  the  next  term  of  court  because 
the  scire  facias  herein  has  not  been  served  on  defendant  ten 
dajs  before  the  commencement  of  the  present  term. 

This  cause  was  on  the  docket  at  last  term  when  both  parties 
appeared  in  /open  court  by  their  respective  attorneys,  and  the 
defendant  in  error  entered  his  motion  for  a  rule  on  plaintiff 
in  error  to  file  a  good  and  sufficient  bond,  and  at  the  same  time 
asked  leave  of  the  court  to  attach  a  jurat  to  an  affidavit  on 
file  in  the  cause.  This  motion  and  application  were  resisted 
by  plaintiffs  and  both  overruled  by  the  court. 

Tliis  was  such  an  appearance  as  brought  the  defendant  into 
court  and  rendered  the  service  of  process  unnecessary. 

The  cause  was  continued  to  the  present  term  and  now  stands 
for  hearing. 

The  motion  is  overruled. 


The  Chicago,  Burlington  and  Quincy  Railroad 

Company 

V. 

Lycurgus  K.  Avery. 

1.  Comparative  nkglioencb — Terms  ** gross"  and  "slight." — 
The  rule  is  that  a  plaintiff  who  has  been  guilty  of  negligence  contributing 
in  a  slight  degree  to  the  injury,  may  recover  of  a  defendant  who  has  been 
grossly  negligent;  but  in  such  case  the  negligence  of  the  plaintiff  must  be 
but  slight,  and  that  of  defendant  gross  in  comparison;  and  both  these  terms 
••  gross  "  and  "  slight,"  or  their  equivalent,  should  be  used  in  every  instruc- 
tion that  attempts  to  lay  down  the  rule. 

2.  Want  of  ordinary  care. — ^The  term  **  want  of  ordinary  care  "  used 
in  an  instruction  upon  the  rule  as  to  comparative  negligence,  is  not  equiva- 
lent to  the  term  "  gross  negligence." 

3.  Liability  of  employer  to  employe,— It  seems  that  if  the  railroad 
comimny  i)ermitted  the  car  in  question  to  be  run  into  the  yard  in  a  damaged 
and  dangerous  condition,  for  so  many  consecutive  days  that  the  company  in 
the  exercise  of  a  high  degree  of  care,  might  have  known  of  its  dangerous 
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condition  in  time  to  avoid  an  injury  therefrom,  and  that  its  duties  in  this 
respect  were  neglected,  it  would  be  liable  to  an  employe  for  d. image  occa- 
sioned thereby,  irrespective  of  the  fact  that  the  car  was  owned  by  another 
company  whose  duty  it  was  to  repair  it. 

4.  Hazardous  employment — Care  of  employe. — An  employe  engaged 
in  an  employment  known  to  be  dangerous,  is  bound  to  exercise  a  correspond- 
ing degree  of  care  in  resx>ect  to  his  own  personal  safety. 

Appeal  from  the  Circnit  Court  of  Adams  county;  the  Hon. 
J.  H.  Williams,  Judge,  presiding.  Opinion  tiled  January  18, 
1881. 

Mr.  O.  H.  Browning,  for  appellant;  argued  that  appellee 
could  not  recover  if  he  had  knowledge  of  the  dangerous  con- 
dition of  the  car,  or  if  he  had  tlie  opportunity  and  might  have 
known  it;  and  cited  Belair  v.  R.  R.  Co.  43  la.  662;  Railroad 
Co.  V.  Jewell,  46  111.  99;  Pierce  on  Railroad  Law,  297;  Baker 
V.  Alleghany  R.  R.  Co.  13  Chicago  Legal  News,  44. 

Knowing  that  it  was  a  common  thing  for  cars  to  come  into 
the  yard  with  broken  followers  he  should  have  examined  this, 
as  he  could  have  easily  done:  Railroad  Co.  v.  Jones,  5  Otto 
439;  Pierce  on  Railroad  Law,  272. 

The  accident  is  attributable  as  much  to  plaintiff's  want  of 
due  care  as  to  any  other  cause,  and  he  cannot  recover:  I.  B.  & 
W.  R.  R.  Co.  V.  Flanigan,  72  111.  365;  C.  &  K  W.  Ry.  Co.  v. 
Scates,  90  111.  586:  T.  W.  &  W.  Ry.  Co.  v.  Black,  88  III.  112. 

The  plaintiff  by  entering  upon  this  employment  assumed 
all  the  ordinary  perils  of  the  service  in  which  he  engaged:  C. 
&  N.  W.  R.  R.  Co.  V.  Ward,  61  111.  130;  L  B.  &  W,  R.  R. 
Co.  V.  Flanigan,  77  111.  365;  Clark  v.  C.  B.  &  Q.  R.  R.  Co. 
92  111.  44;  Dorsey  v.  Construction  Co.  42  Wis.  583;  Lovell  v. 
Hovell,  1  L.  R.  C.  P.  Div.  161;  Gibson  v.  R.  R.  Co.  63  K 
Y.  449;  T.  W.  &  W.  R.  R.  Co.  v.  Black,  88  111.  46. 

Injury  from  the  carelessness  of  those  in  the  same  line  of 
employment  with  himself,  is  one  of  the  perils  which  plaintiff 
assumed,  and  for  which  the  employer  is  not  liable:  Farwell  v. 
B.  &  W.  R.  R.  Co.  4  Met.  49;  Richardson  v.  Cooper,  88  111. 
270;  Clark  v.  C.  B.  &  Q.  R.  R.  Co.  92  111.  43;  Beaulien  v. 
Portland  Co.  48  Me.  295;  Searle  v.  Lindsay,  103  E.  C.  L.  426; 
llodgkins  v.  K  R.  Co.  119  Mass.  419. 
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As  to  what  constitutes  a  common  employment:  C.  &  A.  R. 
R.  Co.  V.  Murphy,  53  111.  339;  Valtez  v.  O.  &  M.  Ry.  Co.  85 
111.  500. 

The  terms  "slight"  and  "gross"  should  be  expressed  in 
every  instruction  which  assumes  to  lay  down  the  rule  of  com- 
parative negligence:  T.  W.  &  W.  R.  R.  Co.  V.  Griible,88  III. 
442;  0.  B.  &  Q.  R  R.  Co.  v.  Harwood,  90  111.  420;  East  St. 
Louis  L.  P.  &  P.  Co.  V.  Hightower,  92  111.  139;  Wabash  R'y 
Co.  V.  Eeuks,  91  111.  408. 

Messrs.  Wheat  &  Marct,  for  appellee;  contending  that  the 
plaintiff  had  a  right  to  presume  that  the  duties  of  inspection 
and  repair,  as  to  the  car,  had  been  performed,  and  to  handle  it 
as  sound  when  presented  to  him  as  such,  cited  C.  &  N.  W.  R. 
R.  Co.  V.  Swett,  45  111.  197;  111.  Cent.  R.R.  Co.  v.  Welch,  52  111. 
183;  C.  &  A.  R.  R.  Co.  v.  Pondrom,  51  111.  333;  C.  &  A.  R. 
R.  Co.  V.  Wilson,  63  111.  167;  St.  L.  &  T.  H.  R.  R.  Co.  v.  Dunn, 
78  111.  197;  Goodfellow  v.  R.  R.  Co.  106  Mass.  462;  Ford  v. 
F.  R.  R  Co.  110  Mass.  260;  Porter  v.  H.  R.  R.  Co.  60  Mo. 
162. 

He  was  not  bound  to  guard  against  remote  possibilities  of 
danger,  in  the  absence  of  any  notice  of  present  peril:  Snow 
V.  Honsatonic  R.  R.  Co.  8  Allen  441;  C.  &  N.  W.  R.  R.  Co. 
V.  Jackson,  56  111.  492;  Dorsey  v.  Phillips  Co.  42  Wis.  583; 
C.  &  I.  R  R.  Co.  V.  Russell,  91  111.  302;  Wedgwood  v.  ChicA- 
go,  etc.  R.  R  Co.  41  Wis.  478;.  C.  B.  &  Q.  R.  R  Co.  v.  Greg- 
ory,  58  111.  272;  C.  &N.  W.  R  R  Co.  v.  Taylor,  69  111.  461; 
111.  Cent.  R  R  Co.  v.  Welch,  52  III.  183;  Cooms  v.  N.  B.  Co. 
102  Mass.  572;  Spanny  v.  Mill  Co.  62  Me.  420;  T.  W.  &  W. 
R  R  Co.  V.  Fredericks,  71  111.  299;  Fairbank  v.  Haentsche,  73 
111.  236. 

Plaintiff  proceeded  in  the  ordinary  manner  used  in  such 
cases,  and  this  was  ordinary  diligence:  C.  B.  &  Q.  R  R  Co. 
V.  Gregory,  58  111.  272;  C.  &  I.  R  R  Co.  v.  Russell,  91  111. 
303;  Snow  v.  II.  R  R  Co.  8  Allen,  448. 

Peril  occasioned  by  the  employer  in  respect  to  supplying 
safe  instrumentalities,  is  not  one  of  the  ordinary  risks,  as- 
sumed by  the  employe:  Hough  v.  T.  P.  R  R  Co.  9  Report- 
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er  194;  Cayzer  v.  Taylor,  10  Gray,  282;  C.  B.  &  Q.  R.  R. 
Co.  V.  Grerrory,  58  111.  226;  C  &  K  W.  R.  K  Co.  v. 
Swett,  45  111.  197;  Ford  v.  F.  R  K  R.  Co.  110  Mass.  260. 

Tlie  employer  is  bound  to  use  diligence  in  providing  and 
maintaining  safe  machinery  to  he  used  by  his  employes:  C. 
&  N.  W.  R.  R.  Co.  V.  Swett,  45  111.  197;  C.  &  A.  'll.  R. 
Co.  V.  Shannon,  43  111.  338;  C.  &  N.  W.  R.  R.  Co.  v. 
Jackson,  55  111.  492;  C.  B.  &  Q.  R.  R.  Co.  v.  Gregory,  68 
111.  272;  T.  P.  &  W.  R.  R  Co.  v.  Conroy,  61  111.  162. 

Neglicjence  in  this  particular,  in  any  agent  or  servant,  is 
the  negligence  of  the  company  itself:  C.  &  N.  W.  R  R 
Co.  V.  Swett,  45  111.  197;  Ford  v.  F.  R  R  R  Co.  110  Mass. 
260;  C.  &  N.  W.  R  R  Co.  v.  Taylor,  69  111.  461;  Perry  v. 
Rickett8,55  111.  234;  C.  &  N.  W.  R.  R  Co.  v.  Jackson,  55 
111.  492;  St.  L.  &  T.  H.  R  R  Co.  v.  Dnnn,  78  111.  197;  C. 
B.  &  Q.    R  R  Co.  V.  Gregory,  58  111.  272. 

Tlie  defendant  was  liable  for  the  negligence  of  other  com- 
panies running  cars  over  its  tracks:  O.  &  M.  R  R.  Co.  v. 
Dunbar,  20  111.  623;  C.  &  St.  P.  R  R  Co.  v.  McCarthy,  20 
111.  385;  C.  &  R.  I.  R  R  Co.  v.  Whipple,  22  111.  lOs"';  111. 
Cent.  R  R  Co.  v.  Finnigan,  21  111.  648;  T.  R  R  Co.  v. 
Rumbold,  40  111.  144;  R  R  I.  &  St.  L.  R  R  Co.  v.  Hef- 
lin,  65  111.  366,  E.  St.  L.  R  R  Co.  v.  Gerber,  82  111.  632;  R 
R  Co.  V.  Barron,  5  Wall.  104;  Y.  &  K  L.  R  R  Co.  v. 
Winans,  17  How.  39;  Nelson  v.  Vt.  &  0.  R  R  Co.  26  Vt 
721;  McElroy  v.  N.  R  R  Co.  8  Cnsh.  400. 

Negligence  of  other  yard  hands  to  caution  plaintiff  is  no 
defense:  C.  &  A.  R  R  Co.  v.  Shannon,  43  111.  338;  T.  W.  & 
W.  Ry.  Co.  V.  Fredericks,  71  111.  294. 

As  to  common  employment:  C.  &  N".  W.  R  R.  Co.  v.  Mo- 
randay  93  111.  809;  Stoddard  v.  St.  L.,  etc.,  R  R  Co.  65  Mo. 
520. 

The  unreasonable  length  of  time  this  damaged  car  was  con- 
tinuonsly  rnn,  charges  the  defendant  with  notice:  T.  P.  &  W. 
R  R  Co.  V.  Conroy,  61  111.  162;  C.  &  I.  R  R  Co.  v.  Russell, 
91  111.  301. 

Failure  to  use  ordinary  care  in  supplying  safe  instrumental- 
ities, is  gross  negligence:     C.  B.  &  Q.  R  R  Co.  v.  Gregory, 
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58  111.  272;  T.  W.  &  W.  R.  R  Co.  v.  Fredericks,  71  111.  294; 
O.  &  D.  R  R  Co.  V.  Russell,  91  111.  308;  Fairbank  v. 
Haentsche,  73  111.  236. 

As  to  damages  being  excessive:  N".  L.  Packet  Co.  v.  Binin- 
ger,  70  111.  571;  III.  Cent.  R  R  Co.  v.  Simmons,  38  111.  242;  C. 
&  A.  R  R  Co.  V.  Wilson,  63  111.  167;  Campbell  v.  Portland 
Co.  62  Me.  553;  T.  W.  &  W.  R  R.  Co.  v.  Fredericks,  71  111.  294; 
111.  Cent.  R  R  Co.  v.  Parks,  88  111.  373;  Shaw  v.  B.  &  W.  R 
R  Co.  8  Gray,  81;  Collins  v.  Council  Bluflfe,  32  la.  593;  Blair 
V.  C.  &  N.  W.  R  R  Co.  43  la.  662;  Murray  v.  Hudson  R  R 
Co.  47  Barb.  96;  Walker  v.  Erie  R  R  Co.  63  Barb.  260; 
Rockwell  V.  T.  A.  R.  R  Co.  64  Barb.  438;  Campbell  v.  Port- 
land  Co.  62  Me.  553. 

McCuLLOc'H,  P.  J.  Tbis  was  an  action  on  the  case  brought 
by  appellee  to  recover  damages  for  an  injury  sustained  by  him 
while  in  the  employment  of  appellant.  The  cause  of  action 
as  set  out  in  the  declaration,  is  that  appellee  was  a  servant  and 
em})loye  of  appellant  in  its  railroad  yard  at  Quincy,  and  that 
as  such,  it  was  his  duty  to  couple  and  uncouple  cars;  that 
appellant  permitted  a  certain  car  to  come  into  its  yard,  and  of 
its  carelessness  and  negligence  permitted  said  car  to  be  used 
and  operated  on  its  railroad  with  the  appliances  for  coupling 
and  uncoupling  so  broken  and  insecure  as  to  be  greatly  and 
unnecessarily  dan;?erous  to  any  employe  who  should  have  to 
couple  or  nncouple  the  same;  that  while  appellee,  in  the  course 
of  his  duty,  was  endeavoring  to  uncouple  said  car,  without  any 
fault  or  negli^jence  of  his,  his  right  thumb  was  caught  and 
crushed  by  and  between  the  dead  wood  and  coupling  pin  of  the 

{car,  whereby  his  thumb  was  permanently  injured  and  stiffened 
and  rendered  permanently  useless.  It  appears  that  appellant 
is  possessed  of  a  railroad  yard  at  Quincy  into  which  by  arrange- 
ment with  appellant  the  trains  of  several  roads  run;  that  appel- 
lee had  for  a  year  next  preceding  the  accident  complained  of, 
l)€en  foreman  of  the   night  work   in  that  yard;  that  all  the 

'  switching  was  done  by  the  engines  and  emyloyes  of  appellant; 
that  the  train  in  which  this  particular  car  was  at  that  time, 
was  a  train  of  the  Keokuk  and  St.  Louis  Railroad;  that  it  had 
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for  several  days  been  out  of  order  on  account  of  the  follower 
of  the  draw-bar  being  broken,  and  that  in  consequence  thereof 
the  coupling-pin  came  into  contact  with  the  dead-wood. 
While  appellee  was  endeavoring  to  uncouple  this  car  his  thumb 
was  caught  and  crushed  between  the  pin  and  the  dead-wood 
causing  permanent  injury.  A  trial  was  had  before  a  jury  who 
awarded  appellee  damages  in  the  sura  of  $10,000,  but  one-half 
the  verdict  being  remitted  judgment  was  rendered  for  $5,000. 

Appellant  seeks  to  reverse  this  judgment  on  several  grounds, 
namely:  that  appellee  was  guilty  of  such  contributory  negli- 
gence as  to  preclude  a  recovery;  that  he  was  injured  by  one 
of  the  ordinary  perils  of  the  service  in  which  he  was  engaged; 
that  he  received  his  injury  by  reason  of  the  negligence  of  his 
fellow  servant  in  the  same  line  of  employment  with  himself ; 
that  the  negligence  leading  to  the  accident  was  that  of  the 
Keokuk  and  St.  Louis  Railroad  Company,  for  which  appellant 
was  not  answerable;  that  the  court  erred  in  giving  and  refus- 
ing instructions,  and  because  the  damages  are  excessive. 

As  the  case  must  go  to  another  jury,  we  do  not  deem  it  advis- 
able to  discuss  at  length  the  question  as  to  how  far  the  allegations 
of  the  declaration  are  sustained  by  the  proof,  or  how  success- 
fully such  proof  has  been  met  by  that  of  defendant  below.  To 
say  nothing  of  appellant's  liability  for  tlie  negligent  acts  of 
another  company  in  the  occupancy  or  use  of  its  road,  or  of  its 
liability  for  the  negligence  of  appellee's  fellow  servants,  it 
seems  plain  to  us  that,  no  matter  whose  duty  it  was  to  keep 
the  car  in  repair  or  to  prevent  its  coming  into  appellant's  yard 
in  a  damaged  and  dangerous  condition,  if  these  duties  were 
neglected,  and  the  car  permitted  to  come  into  appellant's  yard 
for  so  many  consecutive  days  that  appellant,  in  the  exercise  of 
a  high  degree  of  care,  might  have  known  of  its  damaged  and 
dangerous  condition  in  time  to  avoid  any  injury  therefrom, 
then  appellant  would  be  liable  to  its  employes  for  any  dam- 
age occasioned  thereby,  without  any  fault  of  their  own. 
On  the  other  hand,  appellee  being  engaged  in  an  employment 
known  to  be  dangerous,  was  bound  to  exercise  a  correspond- 
ing degree  of  care  in  respect  to  his  own  personal  safety.  We 
are  not  prepared  to  say  that  the  evidence  shows  him  entirely 
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free  from  fault.  But  of  the  relative  de^^ree  of  negligence  of 
which  the  parties  were  severally  guilty,  if  guilty  at  all,  the 
jury  were  the  proper  judges,  and  upon  this  point  they  should 
have  been  accurately  instructed.  The  rule  is,  that  a  plaintiff 
who  has  been  guilty  of  negligence  contributing  in  a  slight 
degree  to  the  injury,  may  recover  of  a  defendant  who  has  been 
grossly  negligent,  but  in  such  case  the  negligence  of  the  plain- 
tiff must  be  but  slight,  and  that  of  defendant  gross  when 
compared  with  that  of  plaintiff,  and  both  these  terms  "  gross" 
and  "slight"  or  their  equivalent  should  be  used  in  every  in- 
strnction  that  attempts  to  lay  down  the  rule.  Illinois  Cent. 
R.  R.  Co.  V.  Hammer,  72  111.  347;  T.  P.  &  W.  Railway  Co.  v. 
Grable,  88  111.  442;  C.  B.  &  Q.  R.  R.  Co.  v,  Harwood",  90  111. 
426;  E.  St.  L.  &  P.  Co.  v.  High  tower,  92  111.  139;  C.  &  K  W. 
Ry.  Co.  V.  Dimick,  adm'r,  96  111.  42. 

Appellee's  first  and  fifteenth  instructions  do  not  conform  to 
this  rule.  They  in  substance  inform  the  jury  that  if  appellant 
was  guilty  of  a  want  of  ordinary  care,  and  its  negligence  in 
this  behalf  was  the  cause  of  the  injury  complained  of,  then  if 
appellee  was  not  guilty  of  negligence,  or  only  of  a  degree  of 
negligence,  slight  in  itself,  and  slight  in  comparison  with  the 
negligence  of  appellant,  then  they  should  find  for  appellee. 
Counsel  for  appellee  concede  the  rule  to  be  substantially 
as  above  stated,  but  contend  that  the  phrase  "want  of  ordina- 
ry care"  as  used  in  the  instruction,  is  equivalent  to  the  term 
**gross  negligence."  It  must  be  observed,  however,  that  the 
t«rm  "ordinary  care"  is  a  variable  one,  having  different  signif- 
ications when  applied  to  the  facta  of  different  cases.  If  we 
were  to  concede  that,  in  a  case  requiring  a  high  degree  of 
care,  the  want  of  ordinary  care  would  amount  to  gross  neg- 
ligence, yet  it  is  equally  true  that  where  only  ordinary  care  is 
required  the  neglect  of  such  a  degree  of  care  does  not  neccs- 
sarily  amount  to  gross  negligence.  Stratton  v.  Central  City 
Horse  Ry.  Co.  95  III.  25. 

To  the  mind  of  a  person  not  accustomed  to  draw  such  fine 
distinctions  the  term  "gross  negligence"  would  convey  a  very 
different  impression  from  that  conveyed  by  the  term  "want  of 
ordinary  care,"  and  in  order  to  make  it  understood  by  the  jury 
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in  the  sense  in  which  we  are  now  asked  to  interpret  it,  other 
and  explanatory  instructions  would  be  required. 

We  therefore  liold  these  instructions  to  be  erroneous,  and 
there  being  no  others  given  upon  this  point,  for  this  reason 
the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


The  Chicago  and  Alton  Railroad  Company 

V. 

Amelia  F.  Robinson. 

1.  Ceossino  railroad  tracks — Signals. — It  is  the  duty  of  a  person 
approaching  a  railroad  crossing  to  carefully  look  out  for  approaching  trainR, 
although  the  signals  required  by  law  are  not  given,  and  it  is  gross  liegligence 
to  omit  this  precaution. 

2.  Slight  and  gross  negligence — A  question  for  the  jury. — In 
actions  for  damages  by  reason  of  negligence  of  the  party  sued,  and  i\  e  de- 
fendant alleges  contributory  negligence  on  the  part  of  the  plaintiff,  the  ques- 
tion whether  the  negligence  of  the  plaintiff  was  slight  and  that  of  tlu,  de- 
fendant gross  in  comparison,  is  peculiarly  within  the  province  of  the  jury  to 
determine.  But  the  question  of  comparative  negligence  should  be  submitted 
to  the  jury  under  instructions  which  state  the  rule  fairly  and  do  not  tend  to 
mislead  them. 

3.  Presumption — Burden  op  proof. — In  actions  of  this  nature  the 
law  does  not  presume  that  either  party  has  been  guilty  of  negligence,  and 
before  a  recovery  can  be  had,  the  plaintiff  must  prove  that  he  was  in  the 
exercise  of  reasonable  care,  and  that  the  injury  was  occasioned  by  the  negli- 
gent acts  of  the  defendant. 

4.  Defendant  only  needs  to  disprove  the  negligence  charged.— 
The  defendant  is  called  upon  to  disprove  only  the  acts  of  negligence  sought 
to  be  established.  Thus,  if  the  plaintiff  relies  xxpon  a  failure  to  ring  a  bell 
or  sound  a  whistle,  the  defendant  is  not  bound  to  show  that  its  fences  or 
cattle  guards  were  in  good  condition. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Ilon.  John  Burns,  Judge,  presidiug.  Opinion  filed  January 
18,  1881. 

Mr.  N.  "W".  Green  and  Mr.  M.   D.   Beecheb,  for  appel- 
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lant;  that  a  failure  to  ring  a  bell  or  sound  a  whistle  cannot  be 
claimed  as  negligence  unless  it  be  shown  that  such  failure  was 
the  occasion  of  the  injury  complained  of,  cited  I.  &  St.  L.  R.  R. 
Co.  V.  Blackman,  63  111.  117;  G.  &  0.  U.  R.  R.  Co.  v.  Dill,  22 
111.  271;  111.  Cent  R  R.  Co.  v.  Phelps,  29  111.  447;  T.  W.  & 
W.  R  R  Co.  V.  Jones,  76  111.  311. 

The  rate  of  speed  at  which  the  train  was  running,  coupled 
with  the  other  facts  in  the  case,  it  being  a  special  train  run- 
ning to  a  wreck,  cannot  be  construed  as  negligence:  C.  B.  & 
Q.  R  R  Co.  V.  Van  Patten,  64  111.  510;  St.  L.  A.  &  T.  H.  R.  R 
Co.  V.  Manly,  58  111.  300;  C.  B.  &  Q.  R.  R  Co.  u.  Lee,  68  111. 
576;  T.  W.  &  W.  R  R  Co.  v.  Jones,  76  111.  312;  C.  B.  &  Q. 
R  R  Co.  V.  Damarell,  81  111.  450. 

Appellee  was  guilty  of  negligence  in  going  upon  the  track 
without  looking  for  approaching  trains:  C.  B.  &  Q.  R.  R  Co. 
V.  Van  Patten,  65  111.  510;  111.  Cent.  R  R  C.  v.  Hall,  72  111. 
222;  L.  8.  &  M.  S.  R  R  Co.  v.  Hart,  87  111.  529;  Austin  v.  C. 
R  I.  &  P.  R  R  Co.  91  111.  35;  T.  W.  &  W.  R  R  Co.  v. 
Jones,  76  111.  312. 

Messrs.  Peettyman  &  Sons  and  Mr.  "Wm.  Don  Maus,  for 
appellee;  that  the  jury  were  warranted  in  believing  the  testi- 
mony of  appellee's  witnesses  as  to  failure  to  give  signals, 
rather  than  that  of  employes  of  the  road,  cited  C.  B.  &  Q  R. 
R  Co.  V.  Kauffman,  38  111.  424. 

The  jury  might  well  find  that  the  speed  of  the  train  was  so 
great  as  to  render  signals  unavailing,  even  if  they  believed 
Signals  were  given:    C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  87  111.  454. 

McCuLLOOH,  P.  J.  This  case  belongs  to  a  class  which  are  almost 
stereotyped  in  the  courts  of  this  State.  Appellee  while  riding 
in  a  closely  covered  carriage  with  her  husband,  was  injured  by 
a  collision  between  one  of  aj)pellant's  engines  and  the  carriage 
at  the  crossing  of  a  highway.  The  railroad  and  highway 
approach  each  other  from  the  north-east  and  east  on  two  sides 
of  an  acute  angle.  Appellee,  with  her  husband,  was  approach- 
ing directly  from  the  east  along  the  highway  on  the  north  side 
of  which  were  a  hedge  and  a  few  apple-trees;  but  from  the 
testimony  of  the  husband  these  did  not  interpose  any  material 
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obstruction  in  the  way  of  his  seeing  the  approaching  train. 
He  was  well  acquainted  with,  and  was  in  the  habit  of  frequently 
passing  over  this  crossing,  and  says  he  did  not  depend  much 
on  signals  as  he  did  not  remember  of  any  having  ever  been 
given  at  that  point  From  the  time  he  entered  appellant's 
right-of-way  and  passed  the  end  of  the  hedge  fence,  which  was 
at  least  fifty  feet  from  the  center  of  the  track,  he  says  he  could 
have  seen  the  engine  if  it  had  been  within  twenty-five  or  thirty 
rods  of  the  crossing;  that  both  he  and  appellee  looked  out  and 
saw  no  train;  that  he  drove  slowly  upon  the  track  and  saw  no 
train  until  it  was  within  two  hundred  feet  of  the  crossing; 
that  he  did  all  he  could  to  get  out  of  its  way  but  failed,  and 
just  as  the  carriage  was  about  to  leave  the  track  it  was  struck 
by  the  engine  causing  the  injuries  to  appellee  for  which  this 
suit  is  brought. 

The  acts  of  negligence  complained  of  are  that  appellant  did 
not,  at  said  crossing  put  up  or  keep  warning  boards,  or  keep  a 
watchman ;  that  it  neglected  to  ring  a  bell  or  sound  a  whistle  as 
required  by  law;  that  it  carelessly  and  negligently  permitted  and 
suffered  large  banks  of  earth  and  weeds,  brush  and  other 
obstructions  to  stand  and  grow  at  and  along  its  track  and 
grounds  near  said  crossing,  thus  obstructing  the  view  of  pass- 
ing trains;  that  it  ran  a  wild  train  at  a  high  and  dangerous  rate 
of  speed  at  an  unusual  time  of  the  day,  and  carelessly  conduc- 
ted said  train  without  ringing  a  bell  or  blowing  a  whistle  and 
without  slackening  its  speed  on  approaching  said  crossing. 
It  is  true  this  was  a  wild  or  extra  train,  consisting  of  the 
engine,  one  baggage  car  and  one  coach,  running  at  an  unusual 
hour  for  passenger  trains,  and  from  the  fact,  in  proof  that  it 
was  going  to  the  relief  of  a  wrecked  train  further  to  the  west, 
there  appears  to  be  a  motive  for  its  running  at  a  very  rapid 
rate,  which  also  appears  from  the  evidence.  The  injury  was 
not  caused  by  any  failure  to  keep  up  warning  boards,  for  appel- 
lee and  her  husband  were  aware  of  the  existence  of  the  rail- 
road at  that  point  as  well  as  if  the  board  had  been  there.  Nor 
were  there  any  such  material  obstructions,  such  as  weeds  or 
brush,  growing  upon  appellant's  right-of-way,  as  to  have  hidden 
the  approaching  train  from  view. 
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The  case  seems  to  rest  upon  wlietlier  or  not  appellant's  ser- 
vants, in  running  the  train  at  an  unusual  hour  at  a  great  rate 
of  speed;  in  failing  to  ring  the  bell  or  sound  the  whistle;  in 
failing  to  keep  a  proper  lookout  or  give  proper  warning,  or  to 
run  the  train  with  sufficient  caution  in  approaching  the  cross- 
ing, were  guilty  of  negligence  which  resulted  in  the  injuries 
to  appellee.     On  the  other  hand,  it  is  contended  that  appellee 
was  guilty  of  such  contributory  negligence  as  to  prevent  a  re- 
covery, even  if  appellant's  servants  were  guilty  of  some  degree 
of  negligence  contributing  to  the  injury.     Although  the  hus- 
band of  appellee  testifies  that  after  entering  upon  appellant's 
right-of-way  he  could  only  see  twenty-five  or  thirty  rods  in  the 
direction  of  the  approaching  train,  yet  from  the  testimony  of 
other  credible  witnesses,  who  went  upon  the  ground  and  made 
actual  observations  with  an  engine  and  made  accurate  meas- 
urement, the  evidence  is  very  strong  that,  instead  of  thirty 
rods,  the  approaching  train  was  plainly  in  sight  from  any  point 
on  the  highway  within  appellant's  right-of-way  for  a  distance 
of  at  least  sixty  rods.     An  incontrovertible  fact  in  the  case  is 
that,  at  the  moment  the  carriage  entered   the  right-of-way  of 
the  railroad,  the  engine  was  at  such  a  distance  from  the  cross- 
ing that,  when  both  carriage  and  engine  had  moved  at  their 
relative  rates  of  speed  during  the  interval  of  time  occupied  by 
the  carriage  in  passing  from  the  line  of  the  right-of-way  to  the 
crossing,  the  collision  occurred.     The  husband  of  appellee  tes- 
tifies that  he  was  then  driving  at  the  rate  of  about  three  miles 
per  hour.     If  this  be  true  as  to  his  rate  of  speed,  then  if  the 
train  was  moving  at  thirty  miles  per  hour,  it  would  in  the  same 
time  travel  ten  times  the  distance  over  which  the  carriage  moved ; 
or  if  the  train  was  moving  at  sixty  miles  per  hour,  it  would 
travel  twenty  times  the  distance  over  which  the  carriage  moved 
in  the  same  time.     The  distance  from  the  center  of  the  track 
to  the  line  of  the  right-of-way  is  shown  to  be  about  fifty  feet, 
or  three  rods.     Now  if  the  train  had  been  running  at  the  rate 
of  sixty  miles  per  hour,  or  one  mile  per  minute,  and  the  car- 
riage moving  at  the  rate  of  three  miles  per  hour,  or  sixteen 
rods  per  minute,  the  train  could  not  have  been  more  than  sixty 
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rods  distant  from  the  crossing,  at  the  instant  the  carriage  en- 
tered the  right-of-way  of  the  railway. 

Considerable  testimony  was  taken  to  show  that  several  gaps 
existed  in  the  hedge  some  distance  back  from  the  corner 
through  wliich  the  approaching  train  could  have  been  seen 
hut  we  regard  this  of  little  consequence,  as  the  time  necessary 
for  the  carriage  to  pass  from  the  nearest  of  them  to  the  cross- 
ing would  have  given  the  train  time  to  have  run  at  least  half 
a  mile  at  a  very  moderate  speed.  There  is  also  some  evidence 
tending  to  show  that  the  train  was  somewhat  obscured  by 
passing  through  cuts  and  by  dirt  thrown  out  npon  the  sides 
of  the  same.  These,  however,  did  not  intervene  between  the 
carriage  and  the  engine  at  any  point  between  the  passage  of 
the  carriage  into  the  right  of  way  and  the  place  of  the  collision. 
The  proof,  therefore,  strongly  tends  to  show  that,  even  if  the 
train  was  moving  at  the  extraordinary  rate  of  sixty  miles  per 
hour,  the  persons  in  charge  of  the  engine  and  those  in  the  car- 
riage were  in  full  view  of  each  other  from  the  time  the  car- 
riage came  upon  the  right-of-way  until  the  time  of  the  col- 
lision. It  appears  also  to  be  true  that  neither  saw  the  other 
until  just  a  moment  before  the  collision.  Had  the  speed  of 
the  carriage  been  accelerated  but  a  second  or  two  of  time,  or 
the  speed  of  the  train  retarded  by  the  same  short  space,  the  in- 
jnry  in  all  probability  would  not  have  happened.  A  trifle 
more  diligence  on  the  part  of  the  engineer,  a  slight  slackening 
of  speed,  the  ringing  of  the  bell,  or  the  sounding  of  the  whistle, 
might  have  been  the  means  of  avoiding  a  disastrous  collision; 
while  a  very  little  more  careful  observation  on  the  part  of  ap- 
pellee or  her  husband  (whose  care  or  want  of  care  as  driver  of 
the  carriage  must  in  this  case  be  imputed  to  appellee)  might 
have  saved  appellee  from  a  life  of  permanent  disability.  As 
to  which  party  is  responsible  for  this  calamity,  and  whether  or 
not  appellee's  negligence,  if  any  such  is  imputable  to  her,  was 
slight,  and  that  of  appellant's  servants  was  gross  when  com- 
})ared  with  each  other,  are  problems  peculiarly  within  theprov- 
'  ince  of  the  jury  to  determine.  That  it  is  the  duty  of  a  person 
approaching  a  railroad  crossing  to  carefully  look  out  for  ap- 
proaching trains,  although  the  signals  required  by  law  are  not 
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giv^en,  and  that  it  is  gross  negligence  to  otnit  this  precaution 
lias  been  so  often  held  to  be  the  law  that  we  forbear,  citing 
authorities  in  support  of  the  rule.  In  our  view  of  the  case,  the 
acts  of  both  parties  were  such  as  to  require  the  question  of 
comparative  negligence  to  be  submitted  to  the  jury  under  in- 
structions which  stated  the  rule  fairly,  and  such  as  would  not 
tend  to  mislead  them  upon  any  branch  of  the  case. 

In  a  case  of  this  kind  the  law  does  not  presume  that  either 
party  has  been  guilty  of  negligence,  and  before  a  recovery  can 
be  had  the  plaintiif  must  prove  that  he  or  she  was  in  the  exer- 
cise of  reasonable  care,  and  that  the  injury  complained  of  was  oc- 
casioned by  the  negligent  acts  of  the  defendant.  When  the 
case  is  made  out  on  the  part  of  the  plaintiff,  the  defendant  is 
called  upon  to  disprove  only  the  acts  of  negligence  sought  to 
l)e  established  by  the  plaintiff 's  evidence.  It  is  not  require<l 
to  show  that  it  has  performed  a  duty  devolving  upon  it  by  law, 
but  which  it  is  not  charged  with  having  violated.  Thus,  if  the 
plaintiff  relies  upon  a  failure  to  ring  a  bell,  or  sound  a  whistle, 
the  defendant  is  not  bound  to  show  that  its  fences  or  cattle 
guards  were  in  good  condition.  So  if  the  plaintiff's  proof  only 
goes  to  show  negligence  in  managing  the  train,  the  defendant 
is  not  called  upon  to  show  that  the  proper  warning  boards  were 
kept  up  at  the  crossing.  This  principle  of  law  has,  we  think, 
been  violated  in  this  case. 

The  second  of  appellee's  instructions  defined  in  general  terras 
appellant's  duty  to  so  regulate  the  spedd  of  its  trains,  and  to 
give  snch  signals  as  to  apprise  persons  of  their  approach;  to 
keep  a  reasonable  lookout  so  as  to  foresee  and  to  prevent  injury 
to  persons  traveling  upon  the  liighway  and  approaching  a 
crossing  with  reasonable  care.  The  third,  fourth  and  fifth  of 
appellee's  instructions  are  as  follows: 

**  3.  Every  railroad  corporation  is  required  by  law  to  cause 
signal  boards,  well  supported  by  posts  or  otherwise,  to  be  placed, 
and  constantly  maintained,  upon  each  public  road,  where  the 
same  is  crossed  by  its  railroad  upon  the  same  level. 

"  4.  Every  railroad  corporation  is  required  by  the  statutes  of 
Illinois  to  place  and  keep  a  bell  of  at  least  thirty  pounds  weight 
and  a  steam  whistle  upon   each  locomotive  engine,  and  to 
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cause  the  said  bell  to  be  rung  or  whistle  sounded,  by  the  en- 
gineer or  fireman,  at  the  distance  of  at  least  eighty  rods  from 
the  place  where  the  railroad  crosses  or  intersects  any  public 
liighway,  and  to  keep  the  bell  ringing  or  whistle  whistling  un- 
til such  highway  is  reached. 

"  5.  The  jury  are  instructed  that  where  the  jury  believe  from 
the  evidence  an  injury  is  willfully  done  by  a  railroad  company 
to  a  person,  or  results  from  a  gross  neglect  of  duty  by  the  com- 
pany, then  the  company  is  liable  for  such  injury.  To  free  them- 
selves from  liability,  the  company,  in  case  of  injury,  must  dis- 
charge every  duty  imposed  by  law.  They  must  use  every  rea- 
sonable means  to  prevent  injury,  and  an  omission  to  do  so  will 
create  liability,  unless  the  injured  party,  by  his  negligence, 
contributed  in  some  degree  to  the  injury.  " 

By  these  instructions  the  jury  are  first  informed  that  appel- 
lant was  required  by  law  to  keep  up  signal  boards  at 
public  road  crossings,  and  to  keep  a  bell  and  a  steam  whistle 
upon  each  locomotive  engine,  and  to  cause  the  same  to  be 
kept  ringing  or  sounding  for  a  distance  of  at  least  eighty 
rods  before  reaching  the  highway.  By  the  eighth  of  appellee's 
instructions  the  jury  were  informed  that  the  running  of  a 
train  across  a  public  thoroughfare  where  many  persons  are  con- 
stantly passing,  at  an  extraordinary  rate  of  speed  and  at  a  time 
of  day  when  trains  are  not  usually  run  or  expected,  and  with- 
out giving  the  warning  or  notice  required  by  law,  is  evidence 
of  carelessness  and  willfulness  sufficient  to  sustain  a  recovery 
if  plaintiff*  received  her  injuries  in  consequence  thereof,  and 
was  in  the  exercise  of  reasonable  care  at  the  time  of  the  accident 
If  these  facts  were  proved,  then,  according  to  the  fifth  instruc- 
tion, appellant  could  free  itself  from  liability,  only  by  proving 
that  it  had  discharged  every  duty,  imposed  by  law ;  one  of 
which,  as  specified  in  the  third  instruction,  was  to  keep  up 
a  sifi^nal  board  at  the  crossing  of  the  highway. 

Now  it  will  not  be  contended  that  there  is  any  evidence  in 
this  record  tending  in  the  remotest  degree  to  show  that  appel- 
lee received  her  injuries  in  consequence  of  there  being  no  sig- 
nal board  at  this  particular  crossing.  Signal  boards  are  to 
give  warning  to  the  unwary  or  those  not  acquainted  with  the 
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locality.  In  this  case  there  is  no  complaint  that  either  appel- 
lee or  her  husband  was  in  the  least  misled  or  thrown  off  gaard 
by  the  want  of  such  a  signal ;  they  were  both  as  fully  aware 
they  were  about  to  cross  a  railroad  as  if  the  signal  board  had 
been  in  place.  Under  these  instructions,  the  jury  might  well 
have  understood  they  had  a  right  to  give  damages  as  a  penalty 
for  non-compliance  with  the  law  in  this  paticular  although  the 
injury  resulted  wholly  from  other  causes.  There  was  no  ne- 
cessity for  or  propriety  in  giving  the  third  instruction,  and  the 
giving  of  it  rendered  the  fifth  not  only  erroneous  but  positively 
misleading.  Exception  is  also  taken  to  the  tenth  of  appellee's 
instructions,  but,  aside  from  its  assuming  a  state  of  facts  as 
proved,  instead  of  submitting  the  instruction  subject  to  the 
finding  of  facts  by  the  jury,  we  see  no  material  error  in  it  for 
which  we  should  be  inclined  to  reverse  the  judgment.  But 
for  the  errors  in  giving  the  third  and  fifth  of  appellee's  instruc- 
tions the  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 


Hiram  Coombs  et  al, 
Elisha  B.  Steere. 


1.  Salb  por  taxes — When  SAiiE  coupleted. — In  the  sale  of  lands  for 
taxes,  the  contract  of  sale  is  complete  when  the  land  is  struck  off  to  the  high- 
eat  bidder;  and  if  the  purchaser  is  ready  to  make  the  pa3rment  when  de- 
manded by  the  collector,  the  mere  fact  that  because  of  the  large  number 
of  sales  the  clerk  was  unable  for  a  few  days  to  make  the  required  certificate 
of  parchase  and  receive  payment  of  the  money,  gives  the  owner  of  the  land 
no  right  to  come  in  after  the  sale  and  before  payment  of  the  money,  and  by 
tender  of  the  amount  of  taxes  and  costs,  demand  a  tax  receipt. 

2.  Sale  defined. — "  Sale"  is  a  word  of  precise  legal  import  in  law  and 
equity.  It  means,  at  all  times,  a  contract  between  parties  to  pa^s  rights  of 
property  for  money,  whidi  the  buyer  pays,  or  promises  to  pay,  to  the  seUer 
for  the  thing  bought  or  sold. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
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Hon.  Owen  T.  Reeves,  Judge,  presiding.     Opinion  filed  Janu- 
ary 18,  1881. 

Messrs.  Williams,  Burb  &  Capek,  for  appellant;  that  a 
court  of  chancery  has  no  jurisdiction  in  this  case,  cited  Madi- 
son Co.  V.  Smith,  95  111.  328. 

Tax  sales  are  construed  for  the  benefit  of  the  purchaser,  as 
liberally  as  other  judicial  sales.  Owners  of  property  are 
bound  to  contribute  their  proportion  to  the  public  burdens, 
and  cannot  escape  through  technicalities:  Beers  v.  The  People, 
83  111.  488;  Tlie  People  v.  Otis,  74  111.  384;  Revenue  Act  of 
1873,  §  191. 

A  tax  sale  is  a  judicial  sale  and  should  receive  all  reasonable 
intendments  to  sustain  it:  Cooley  on  Taxation,  362.  ^ 

The  sale  is  complete  when  the  land  is  struck  off  to  the  pur- 
chaser, providing  there  is  no  default  on  his  part:  McCready  v. 
Sexton,  29  la.  356;  Henderson  v.  Oliver,  32  la.  512;  Clark  v. 
Thompson,  37  la.  536;  Blight  v.  Banks,  6  Mass.  192. 

When  a  party  has  done  all  he  could  to  comply  with  the  law, 
he  will  be  protected.  He  is  not  to  be  prejudiced  by  default  of 
others  :  Henkel  v.  Heyman,  91  111.  97. 

The  collector  could  have  been  compelled  by  mandamus  to 
issue  a  certificate  of  purchase  :  McCready  v.  Sexton,  29  la. 
356;  Maxey  v.  Claybaugh,  1  Gilm.  26;  The  People  v.  Mayer, 
10  Wend.  395;  White  v.  Winnie,  19  Wis.  304;  State  v.  Banker, 
4  Kan.  114;  Curley  on  Taxation,  522. 

Mr.  Benjamin  D.  Luoas,  for  appellee;  that  a  Court  of  Chan- 
cery has  jurisdiction,  cited  Farwell  v.  Harding,  86  111.  33; 
Phelps  V.  Harding,  87  111.  442. 

Upon  the  right  of  the  land-owner  to  avoid  the  sale:  Rev.  Stat. 
880,  901,  904. 

McCuLLoqn,  P.  J.  This  was  a  bill  in  chancery  brought  by 
appellee  against  appellants,  to  set  a^ide  and  cancel  certain  cer- 
tificates of  purchase  issued  to  appellant  Coombs  upon  a  sale  of 
appellee's  lands  for  taxes.  The  fact  appears  to  be  that  in  antici- 
pation of  his  becoming  a  purchaser  at  the  sale  of  lands  for  be- 
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coming  a  purchaser  at  tlie  sale  of  lands  for  delinquent  taxes, 
in  the  month  of  June,  A.  D.  1880,  and  before  the  commence- 
ment of  Raid  sale,  said  Coombs  deposited  with  the  collector 
$1,000  to  apply  upon  any  purchases  he  might  make;  that  he 
stilted  he  was  aTixious  to  get  his  certificates  of  purchase  as 
soon  as  possible,  but  was  told  that  no  certificates  could  be  is- 
sued until  after  the  sale  was  completed;  that  he  proceeded  to 
make  sundry  purchases,  and  before  bidding  off  the  lands  in 
question,  had  purchased  more  than  sufiicient  to  exhaust  the 
sum  so  deposited;  that  he  continued  to  bid  off  other  lands,  but 
made  no  further  deposit,  nor  did  he  pay  for  the  same  as  bid  off, 
but  was  ready  to  do  so  whenever  the  clerk  should  make  out  his 
certificates,  and  did  pay  for  all  the  land  bid  off  by  him  upon 
receipt  of  his  certificates.  Appellee's  lands  were  offered  for 
sale  on  the  12th  day  of  June,  and  were  bid  off  by  appellant. 
Coombs,  for  the  amount  of  taxes,  interest  and  costs  due  thereon, 
and  immediately  the  clerk  entered  upon  the  judgment  record 
and  upon  the  delinquent  book  the  words  "  H.  Coombs"  oppo- 
site each  of  said  lots,  in  blank  columns  provided  for  the  pur- 
}x>se  of  designating  the  name  of  the  purchaser,  and  also  figures 
denoting  the  day  of  the  sale.  Two  days  afterwards,  and  before 
the  conclusion  of  the  sale,  and  before  any  certificates  had  been 
issued  to  Coombs  for  appellee's  lands,  appellee  tendered  to  the 
collector  the  amount  of  said  taxes,  interest  and  costs,  in  pay- 
ment thereof,  and  demanded  a  tax  receipt,  but  the  collector  re- 
fused either  to  receive  the  money  or  to  issue  a  tax  receipt,  al- 
leging as  his  reason  therefor  tliat  the  lands  had  been  sold  to 
appellant  Coombs.  There  were  from  fifteen  hundred  to  two 
thousand  tracts  sold  in  all,  and  the  clerk  testifies  it  was  im- 
possible to  make  out  the  certificates  as  the  sale  progressed. 
Appellant  CooTubs  was  anxious  to  get  the  certificates  as  soon 
as  possible,  and  urged  the  clerk  by  correspondence  and  other- 
wise, to  issue  them.  This  bill  is  brought  to  set  aside  these  cer- 
tificates on  the  ground  that  appellee  had  tendered  the  taxes, 
interest  and  costs  before  the  sale  was  completed,  and  that  the 
issuing  of  the  certificates  thereafter  was  unauthorized  and  void, 
and  so  the  court  below  decreed.  To  reverse  this  decree  the 
cause  is  brought  to  this  court  by  appeal. 
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In  support  of  the  decree  counsel  for  appellee  refer  to  sec- 
tions 189  and  206  of  the  Revenue  Law  of  1879,  by  the  first 
of  which  it  is  provided  that  the  owner  may  pay  the  taxes,  in- 
terest  and  costs  at  any  time  before  sale,  and  by  the  latter  that 
the  purchaser  shall  forthwith  pay  to  the  collector  the  amount 
charged  in  such  tract  or  lot,  and  on  failure  to  do  so  the  said 
tract  or  lot  shall  be  again  offered  for  sale  in  the  same  manner 
as  if  no  such  sale  had  been  made,  and  in  no  case  shall  the  sale 
be  closed  until  payment  Is  made  or  the  tract  or  lot  again 
offered  for  sale. 

Under  these  provisions  it  is  claimed  that  even  after  the  lands 
had  been  struck  off  to  Coombs,  appellee,  at  any  time  before 
Coombs  had  paid  for  them,  had  a  right  to  tender  the  money 
and  so  defeat  the  sale.  We  do  not  so  understand  the  law. 
There  is  no  claim  made  that  the  sale  was  in  any  other  particular 
i  rregular,  or  that  if  Coombs  had  paid  his  money  and  obtained 
his  certificate  before  appellee  tendered  payment,  any  reason 
would  have  existed  for  setting  it  aside.  The  only  question  for 
our  consideration,  therefore,  is  whether  or  not,  within  the 
meaning  of  the  sections  of  the  statute  referred  to,  appellee  had 
tendered  payment  of  the  taxes,  interest  and  costs  at  any  time 
before  sale.^^ 

It  is  conceded  that  great  strictness  is  required  in  all  proceed- 
ings anterior  to  the  offering  of  the  land  for  sale,  and  the  owner 
must  be  given  all  the  time  the  law  allows  for  making  pay- 
ment. In  Early  v.  Doe,  16  Howard,  610,  it  is  said  "he  may 
arrest  the  uplifted  hammer  of  the  auctioneer  when  the  cry  for 
sale  is  made,  if  it  be  done  before  a  horia  fide  bid  has  been 
made."  But  when  the  property  has  been  offered  at  public 
sale,  and  when  bids  have  been  made  and  the  land  struck  off  to 
the  highest  bidder,  the  sale,  under  ordinary  circumstances,  is 
closed.  The  bid  has  been  accepted,  the  minds  of  the  contract- 
ing parties  have  come  together  by  an  offer  of  a  certain  price 
on  one  side  and  the  acceptance  of  the  offer  on  the  other. 

"  Sale  is  a  word  of  precise  legal  import  in  law  and  in  equity. 
It  means  at  all  times,  a  contract  between  parties  to  pass  rights 
of  property  for  money  which  the  buyer  pays  or  promises  to 
l>ay  to  the  seller  for  the  thing  bought  and  sold."    Williamson 
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V.  Berry,  8  How.  544  ;  Bigley  v.  Risher,  63  Penn.  St.  R  152. 
These  conditions  are  fully  met  in  the  case  of  an  auction  sale 
as  soon  as  the  bid  is  accepted  and  the  property  struck  off. 
Ililliard  on  Sales,  249.  It  certainly  never  was  the  intention 
of  the  legislature  to  permit  the  owner  of  property  to  stand  by 
and  see  it  offered  for  sale  and  struck  off  to  a  purchaser,  and 
then  to  defeat  the  sale  by  a  payment  of  the  taxes,  interest  and 
a>sts  before  the  purchaser  had  had  an  opportunity  to  complete 
his  purchase  by  paying  the  money  and  receiving  his  certificate 
of  purchase. 

It  is  true  the  collector  may  not  sell  on  a  credit,  but  he  must 
have  a  reasonable  time  in  which  to  transact  the  business  of 
offering  the  lands  for  sale,  receiving  the  money  and  making 
out  tlie  certificates,  and  where  the  purcliaser  himself  is  not  in 
default,  he  ought  not  to  be  prejudiced  in  his  purchase  by  tlie 
delay  of  the  collector.  Blackwell  on  Tax  Titles,  279 ;  Ilenkle  v. 
Ileyman,  91  111.  97.  Should  the  purchaser  fail  to  comply  with 
tlie  terms  of  his  bid,  the  statute  authorizes  the  collector  to  again 
offer  the  lands  for  sale.  He  must  be  ready  at  all  times  to  make 
payment  when  required  to  do  so  by  the  collector  if  he  would 
avoid  the  forfeiture  of  his  purchase.  But  this  provision  of 
the  statute,  we  doubt  not,  was  inserted  for  the  purpose  of  secur- 
ing hona  fide  bidders  and  for  the  protection  of  the  revenue, 
and  not  in  any  manner  for  the  benefit  of  the  owner  of  the  land. 
So  long  as  the  purchaser  is  ready  to  pay  it  rests  wholly  with 
the  collector  when  he  will  accept  payment,  and  with  the  exer- 
cise of  his  discretion  in  this  regard  the  owner  of  the  land  has 
nothing  whatever  to  do,  as  he  cannot  be  injuriously  affected  by 
it.  This  is  one  of  those  directory  provisions  of  the  statute 
which  in  no  wise  concern  the  owner  of  the  land,  as  to  whom 
tlie  sale  is  complete  upon  the  land's  being  struck  off,  if  fol- 
lowed by  payment  when  required  by  the  collector.  Should 
the  collector  again  offer  the  lands  for  sale  for  the  default  of  the 
purchaser'in  making  payment,  then  it  is  possible  the  owner 
might  arrest  the  second  sale  by  tendering  the  taxes,  interest 
and  costs,  but  so  long  as  the  collector  elects  lo  treat  the  first 
sale  as  subsisting,  we  are  nnable  to  see  how  the  owner  can  come 
in  and  interfere  with  the  exercise  of  such  a  discretion.    Coolev 
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on  Taxation,  213-20.  We  are  therefore  of  the  opinion  that 
appellee  has  no  equities  in  this  case,  and  for  this  reason  the 
decree  of  the  circuit  court  is  reversed,  and  the  bill  dismissed. 

Decree  reversed  and  bill  dismissed. 


I  g  TSal  Town  of  Carthage 

Charles  P.  Buckner. 

1.  Practice — Stipulation — ^Op  no  fokce  on  second  trial. — A  stipn- 
lation  that  a  jury  may  be  waived,  and  the  cause  tried  by  the  court  has  no 
force  after  the  trial  in  which  such  stipulation  is  made.  When  a  cause  is  re- 
manded from  an  appellate  court  for  another  trial,  both  parties  are  restored  to 
their  original  right  of  trial  by  jury. 

2.  Evidence — Custom  or  practice  op  physicians. — In  the  trial  of  a 
person  for  violation  of  the  ordinance  of  a  town  prohibiting  the  sale  of  liquors, 
except  upon  a  physician's  prescription,  evidence  of  the  cuftom  of  other  phy- 
sicians in  giving  prescriptions,  as  to  their  form,  is  not  admissible  to  prove  or 
disprove  the  issue  before  the  jury. 

3.  Papers  taken  by  the  jury. — A  written  stipulation  of  facts  read  in 
evidence,  and  the  ordinances  of  the  town  also  read  in  evidence,  are  proper 
papers  to  be  taken  by  the  jury  to  their  rooms,  on  retiring  to  consider  their 
verdict. 

4.  Agreed  statement  op  pacts — Admissions. — ^Admissions,  including 
those  made  by  attorneys  of  record,  bind  the  parties  in  all  matters  relating  to 
the  progress  of  the  cause;  but  they  must  be  distinct  and  formal,  and  made 
for  the  express  purpose  of  alleviating  the  stringency  of  some  rule  of  prac- 
tice, or  of  dispensing  with  the  formal  proof  of  some  fact  at  the  trial.  In 
such  cases  they  are  generally  conclusive^  and  may  be  given  in  evidence,  even 
upon  a  new  trial. 

Appeal  from  the  County  Court  of  Hancock  county;  the  Hon. 
John  B.  Eissk,  Judge,  presidino;.  Opinion  filed  January  18, 
1881. 

Messrs.  Manier  &  Miller  and  Mr.  M.  P.  Berry,  for  appel- 
lant; that  a  jury  may  take,  upon  retirement,  all  papers  whicli 
have  been  read  in  evidence  on  the  trial,  cited  O'Neall  v.  Cal- 
houn, 67  111.  219;  Hovey  v,  Thompson,  37  111.  638. 
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Nq  written  complaint  was  necessary  to  commence  the  suit : 
Town  of  Jacksonville  v.  Block,  36  111.  607;  Harbaugh  v.  City 
of  Monmouth,  74  111.  367. 

An  instruction  as  to  what  tlie  presumption  of  law  is  upon  a 
question  of  disputed  fact,  is  calculated  to  mislead:  Guar.  Mut. 
Life  Ins.  Co.  v.  Hogan,  80  111.  35. 

The  defendant,  to  excuse  himself,  should  bring  himself  within 
the  exceptions  of  the  ordinance:  Bennett  v.  The  People,  30 
III.  389;  Noecker  v.  The  People,  91  III.  468. 

A  niei'e  sham  prescription  would  be  of  no  avail  except  to 
aggravate  the  offense:  The  People  v.  Safford,  5  Denio,  114; 
Common  wealth  v.  Kimball,  24  Pick.  370;  State  v.  Lanoniora, 
19  Mo.  392. 

Messrs.  Mason  &  Griffiths,  for  appellee;  that  the  court 
properly  refused  to  allow  the  jury  to  take  with  them  the  writ- 
ten stipulation  and  ordinances,  cited  Rawsom  v.  Curtiss,  19 
IlL  456;  Smith  v.  Wise,  58  111.  141;  O'Neill  v.  Calhoun,  67 
111.  219. 

An  instruction  giving  undue  prominence  to  certain  portions 
of  the  evidence,  is  erroneous:  Bowen  v.  Schuler,  41  111.  192; 
Callaghan  v.  Myers,  89  III.  566;  Homes  v.  Hale,  71  III.  552; 
Calef  V.  Thomas,  81  111.  478;  Hutchinson  v.  Grain,  3  Brad- 
well,  20. 

All  the  facts  necessary  to  show  a  violation  of  the  ordinance 
must  be  proved — they  will  not  be  presumed:  Waddle  v.  Dun- 
f  can,  63  111.223;  Booth  v.  Town  of  Carthage,  67  111.  102; 
»  Town  of  Collinsville  v.  Scanland,  58  111.  221;  Kinder  v.  Gil- 
lespie, 63  111.  88. 

Upon  the  rule  for  construction  of  penal  statutes:  Sedgwick 
on  Statutory  Law,  295;  Bishop  on  Stat.  Crimes,  §  216;  Mon- 
roe V.  Chester,  22  Pick.  385;  Bidwell  v.  Whi taker,  1  Mich. 
469;  Priestmann  v.  United  States,  4  Dallas,  30;  Melody  v. 
Kead.  4  Mass.  473;  Bellville  R.  E.  Co.  v.  Gregory,  15  111.  20; 
Ttjiplee  V.  Morgan,  2  Scam.  561;  Chicago  v.  Rumpff,  45  III. 
9'>;  Bullock  v.  Geomble,  45  111.  218;  Ciiestnutwood  v.  Hood, 
68  III.  132;  Waddle  v.  Duncan,  63  III.  223;  Stuart  v.  Hamil- 
ton, 66  111.  253. 
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Unless  the  verdict  is  clearly  against  the  weight  of  evidence, 
it  should  not  be  disturbed  by  this  court:  Chicago  R'y  Co.  v. 
Young,  62  111.  238;  O'Brien  v.  Palmer,  49  111.  72;  Palmer  v. 
Weir,  52  111.  841;  City  of  Peru  v.  French,  55  111.  317;  Fish 
V.  Eoseberry,  22  111.  288. 

Davis,  J.  This  case  was  before  us  at  the  May  term,  1879,  on 
substantially  the  same  evidence,  and  we  then  held  that  the 
finding  of  the  court  in  favor  of  appellee  was  manifestly  against 
the  weight  of  the  evidence,  and  the  judgment  was  reversed,  and 
tlie  cause  remanded  for  further  proceedings.  Town  of  Carthage 
v.  Buckner,  4  Bradwell,  317. 

On  the  second  trial  below,  the  verdict  of  the  jury  was  also 
in  favor  of  appellee,  and  judgment  was  rendered  in  his  iavor 
against  appellant  for  costs,  and  the  case  again  comes  up  by 
appeal. 

Numerous  errors  and  cross-errors  are  assigned  by  the  parties, 
of  which  only  the  most  important  will  bo  noticed. 

It  appears  that  on  the  first  trial,  the  parties  entered  into  a 
written  stipulation  of  facts  agreed  upon,  as  proven  on  the  trial, 
and  also  that  a  jury  should  be  waived,  and  the  case  submitted 
to  the  court  for  trial.  On  the  second  trial,  appellant  claimed 
that  under  such  stipulation  a  jury  should  again  be  waived,  and 
the  case  be  tried  by  the  court,  and  entered  a  motion  to  that  effect 
The  action  of  the  court  in  overruling  this  motion  is  one  of  the 
errors  assigned.  In  this  we  think  no  error  was  committed. 
The  agreement  to  waive  a  jury  only  bound  the  parties  to  the 
mode  adopted,  of  trial  by  the  court,  to  that  one  trial.  When 
the  case  was  remanded  by  this  court  for  an<  the*  trial  in  the 
court  below,  both  parties  were  restored  to  their  t)riginal  right 
of  trial  by  jury.  Each  party  is  entitled  to  as  many  juries  as 
there  are  trials,  and  a  waiver  of-  a  jury  on  one  trial,  is  expend- 
ed by  that  trial. 

Appellant  also  assigned  for  error,  the  admission  by  the  court 
of  evidence  offered  by  appellee  not  embraced  in  the  written 
stipulation  of  facts.  This  evidence  consisted  of  tlie  testimony 
of  several  physicians  as  to  their  custom  or  practice  in  giving 
prescriptions,  and  of  their  form,  and  was  objected  to,  on  the 
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ground  that  such  evidence  was  irrelevant  and  improper.  Tliis 
objection  was  well  taken. 

We  fail  to  see  that  the  practice  or  custom  of  other  physi- 
cians, or  the  form  of  their  prescriptions,  tended  to  prove  or  dis- 
prove the  issue  before  the  jury,  whether  the  appellee  was 
guilty  of  violating  the  ordinances  of  the  town. 

Another  error  assigned  by  appellant,  is  that  the  court  re- 
fused to  permit  the  ordinances  of  the  town,  and  the  written 
stipulation  of  facts,  which  had  been  read  in  evidence,  to  be 
taken  by  the  jury  on  their  retirement  to  their  room.  Kevised 
Statutes  of  1877,  section  56,  page  741,  provides  that  "  Papers 
read  in  evidence,  other  than  depositions,  may  be  carried  from 
the  bar  by  the  jury." 

The  ordinances  of  the  towa  and  the  stipulation  of  facts, 
were  papers  read  in  evidence  to  the  jury.  The  one  was  a  writ- 
ten or  printed  paper,  showing  the  law  as  adopted  for  the  gov- 
ernment of  the  town,  and  the  other  was  a  written  agreement 
entered  into  by  the  parties,  showing  the  facts  of  the  case, 
which  were  to  be  taken,  by  the  jury  as  having  been  sworn  to 
before  them.  We  find  no  good  reason  why  the  jury  should 
not  be  permitted  to  take  them  to  their  room,  which  would  not 
exclude  written  contracts,  promissory  notes,  bonds  or  deeds, 
which  are  always  permitted  to  be  taken  by  the  jury.  They 
are  certainly  not  excluded  by  force  of  the  statute,  for  that  per- 
mits all  papers  read  in  evidence,  other  than  depositions,  to  be 
carried  from  the  bar  by  the  jury,  and  they  are  not  depositions 
or  equivalent  to  the  depositions  of  witnesses.  Under  the  stat- 
ute now  in  force,  which  is  somewhat  different  from  the  one 
existing  when  the  earlier  decisions  were  made,  and  under  the 
ruling  of  the  Supreme  Court  in  O'Neall  et  al.  v.  Calhoun,  67 
111.  219,  we  think  the  court  erred  in  not  permitting  the  jury 
to  take  to  their  room  the  papers  read  in  evidence. 

It  is  also  assigned  for  error  by  appellant  that  the  verdict  of 
tlie  jury  is  contrary  to  the  weight  of  evidence. 

Tlie  testimony  given  on  the  last  trial  is  the  same  in  every 
respect  as  that  given  on  the  first,  except  that  in  the  last  the 
court  improperly  admitted  the  testimony  of  the  physicians;  but 
we  regard  their  evidence  as  unimportant  and  as  not  strength- 
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ening  the  case  of  appellee.  And  as  we  held,  when  the  case 
was  tirst  before  us,  that  the  verdict  was  so  clearly  against  the 
weight  of  evidence  as  to  show  that  injustice  had  been  done, 
and  that  our  duty  required  us  to  reverse  the  judgment,  we 
must  again,  when  the  case  comes  before  us  upon  similar  evi- 
dence, reach  the  same  conclusion. 

We  will  only  notice  the  cross-error  assigned  by  appellee, 
that  the  court  erred  in  permitting  appellant  to  read  to  the  jury 
the  agreed  statement  of  facts. 

The  rule  is,  that  admissions,  including  those  made  by  attor- 
neys of  record,  bind  the  parties  in  all  matters  relating  to  the 
progress  and  trial  of  the  cause.  But  they  must  be  distinct 
and  formal  and  made  for  the  express  purpose  of  alleviating 
the  stringency  of  some  rule  of  practice  or  of  dispensing  with 
the  formal  proof  of  some  fact  at  the  trial.  In  such  cases  they 
are  in  general  conclusive,  and  may  be  given  in  evidence  even 
upon  a  new  trial.    1  Green  leaf  on  Evidence,  Sec.  186. 

Under  this  rule  the  evidence  objected  to  was  properly  ad- 
mitted. 

For  the  errors  appearing  on  the  record,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


'^^8   ^156  John  C.  Hartung 

V. 

Louise  Haetung, 

1.  Service  by  publtcation — Sufficiency  of  affidavit. — ^To  give 
the  court  jurisdiction  in  chancery  proceedings  so  that  a  personal  decree  may 
be  rendered  against  an  absent  defendant,  there  should  be  a  compliance  with 
the  statute  in  respect  to  the  affidavit  required.  The  affidavit  should  aver  in 
the  language  of  the  statute  that  upon  diligent  inquiry  the  place  of  residence 
of  the  defendant  could  not  be  ascertained,  or  it  should  give  such  facts  as  will 
show  that  diligent  inquiry  had  been  made,  and  that  upon  such  inquiry  thp 
defendant  could  not  be  found. 

2.  Affidavits  jurisdictional. — Where  an  affidavit  of  the  non -residence 
of  a  defendant  fails  to  comply  with  the  statute,  the  court  acquires  no  jurisdic- 
tion over  the  person  of  the  defendant,  and  a  decree  rendered  against  him  is  void. 
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Error  to  the  Circuit  Court  of  Adams  county;  the  non. 
Joseph  Sibley,  Judge,  presiding.  Opinion  tiled  January  18, 
1881. 

Mr.  Ira  M.  Moobe,  for  plaintiff  in  error;  that  the  decree  is 
void  for  want  of  proper  service  upon  the  defendant,  cited  Pen- 
nerger  v.  Neff,  5  Otto,  714;  Abbott  v.  Sheppard,  44  Mo.  273; 
Webster  v.  Eeid,  11  How.  459;  Hollingsworth  v.  Barbour,  4 
Pet.  475;  Leslie  v.  Fischer,  62  111.  118;  Cooper  v.  Reynolds,  10 
Wall.  308;  Picquitv.  Swan,  5  Mason  35;  Bliss  v.  Heasty,  61 
111.  338;  Kilburn  v.  Wood  worth,  5  Johns.  37;  Robinson  v. 
Ward,  8  Johns.  86;  Jones  v.  Spencer,  15  Wis.  583;  Manches- 
ter V.  McKee,  4  Gilm.  511;  Conn  v.  Caldwell,  1  Gilm.  531; 
Buckmaster  v.  Grundy,  3  Gilm.  626;  Miere  v.  Brush,  3  Scam. 
21;  Tliurber  v.  Blackbourne,  1  N.  II.  245;  Eaton  v.  Badger, 
23  N.  H.  228;  Minton  v.  Taylor,  28  Mo.  82;  Smith  v.  Mc- 
Cutchen,  38  Mo.  415;  Cooper  v.  Smith,  25  Iowa,  269;  Daw- 
ance  V.  Preston,  18  la.  396;  Vescher  v.  Vescher,  12  Barb.  647; 
Borden  v.  Fitch,  15  Johns.  121;  McGeffert  v.  McGeffert,  31 
Barb.  69;  Magnire  v.  Maguire,  7  Dana  181;  Ilill  v.  Hill,  28 
Barb.  23;  Lyon  v.  Lyon,  2  Gray  367;  Hull  v.  Hull,  2  Strobh. 
174. 

The  summons  or  advertisement  should  appear  in  the  record, 
so  that  the  court  may  determine  whether  the  statute  has  been 
complied  with  or  not:  Randall  v.  Sanger,  16  111.  27;  Vairin 
V.  Edmonson,  5  Gilm.  270;  Townsend  v.  Townseud,  21  111. 
540;  Herdman  v.  Short,  18  111.  59. 

Mr.  J.  C.  Thompson,  for  defendant  in  error;  that  the  cir- 
cuit court  is  a  court  of  general  jurisdiction,  and  all  presump- 
tions are  in  favor  of  its  jurisdiction,  cited  Isett  v.  Stuart,  80 
111.  404;  F.  &  M.  Ins.  Co.  v.  Buckles,  49  111.  482;  Wallace  v. 
Cox,  71  111.  548;  Kerr  v.  Stransberger,  71  III.  303. 

Tlie  decree  shows  that  service  was  duly  had  in  pursuance  of 
the  statute:     Pierce  v.  Carleton,  12  111.  358. 

Davis,  J.  To  obtain  a  reasonable  support  and  maintenance, 
defendant  in  error  commenced  this  suit  in  equity.     Her  hus- 


Digitized  by 


Google 


158  Appellate  Courts  op  Illinois. 

Hartung  v.  Uartung. 

band  having  left  the  State,  and  being  unable  to  obtain  person- 
al service  upon  him,  she  filed  with  her  bill  the  following  affi- 
davit: 
"  State  of  Illinois,  ) 

Adams  county,       ) 

"  Personally  appeared  before  me,  the  undersigned,  one  Lou- 
isa Ilartnng,  who,  on  her  oath,  after  being  duly  sworn,  deposes 
and  says  that  she  is  the  complainant  in  the  foregoing  bill  of 
complaint,  and  that  she  has  beard  the  same  carefully  read  over 
to  her,  and  that  the  matters  and  things  therein  stated  are  true 
in  substance  and  in  fact;  and  affiant  further  says  that  John 
C.  Hartung,  defendant  in  said  bill  of  complaint,  is  not  now  a 
resident  of  this  State;  that  he  left  his  home  and  the  State  of 
Illinois  in  the  month  of  June,  A.  D.  1878,  and  has  never  re- 
turned to  the  same  from  that  time  to  the  present;  that  affiant 
has  no  knowledge  of  the  whereabouts  of  said  John  C.  Hartung, 
except  what  one  Anton  Binkert  informed  her.  Said  Binkert 
informed  affiant  that  said  defendant  had  gone  to  the  Hot 
Springs,  in  the  State  of  Arkansas,  as  said  John  C.  Hartung  had 
informed  him;  and  further  this  affiant  saith  not. 

"Louise  Hartung." 

The  only  question  we  deem  necessary  to  pass  upon  in  this 
case  is,  whether  the  foregoing  affidavit  is  a  sufficient  compli- 
ance with  the  statute  to  give  jurisdiction  to  tlie  court  below 
over  the  person  of  the  plaintiff  in  error,  to  justify  any  decree 
being  rendered  against  him. 

The  statute  which  authorizes  publication  to  be  made  against 
non-resident  or  absent  defendants  in  chancery  proceedings,  pro- 
vides that  "  Whenever  any  complainant  or  his  attorney  shall 
file  in  the  office  of  the  clerk  of  the  court  in  which  his  suit  is 
pending,  an  affidavit  showing  that  any  defendant  resides  or 
hath  gone  out  of  this  State,  or  on  due  inquiry  cannot  be  founds 
or  is  concealed  within  this  State  so  that  process  cannot  be 
served  upon  him,  and  stating  the  place  of  residence  of  such 
defendant,  if  known,  or  that  upon  diligent  inquiry  his  place 
of  residence  cannot  be  ascertained,  the  clerk  shall  cause  publi- 
cation to  be  made  in  some  newspaper  printed  in  his  county." 
*        *        *       Revised  Statutes  of  1877,  page  185. 
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The  afiBdavit  under  consideration  is  fatally  defective.  To 
comply  with  the  requirements  of  the  statute,  the  aflBidavit 
should  aver  in  the  language  of  the  statute,  ^'  that  upon  dili- 
gent inquiry  the  place  of  residence  of  the  defendant  could  not 
be  ascertained;'^  or  it  should  give  the  facts  connected  with  the 
inquiry,  so  that  the  court  could  readily  determine  that  diligent 
inquiry  had  been  made  by  the  affiant,  and  that  npon  such  in- 
quiry the  residence  of  the  defendant  could  not  be  ascertained. 

In  this  affidavit  no  averment  in  the  language  of  the  statute 
appears,  and  no  facts  are  given  which  show  that  any  inquiry 
whatever  was  made  by  the  affiant  to  ascertain  the  residence  of 
her  husband.  The  single  fact  stated,  that  at  one  time  one  per- 
son had  informed  her  that  her  husband  had  informed  him  that 
he  had  gone  to  the  Hot  Springs,  in  Arkansas,  is  not  sufficient. 
Whether  the  information  imparted  by  the  husband  to  the  in- 
formant of  affiant  was  imparted  shortly  after  he  left  Illinois, 
in  the  month  of  June,  1878,  or  shortly  before  the  affidavit  was 
made,  or  when,  does  not  appear. 

The  facts  stated  to  show  diligent  inquiry  should  clearly 
show  on  the  face  of  the  affidavit  that  the  inquiry  was  diligently 
made,  and  that  the  residence  of  the  defendant  could  not  be 
ascertained. 

In  this  case,  the  "diligent  inquiry "  contemplated  by  the 
statute  would  require  the  defendant  in  error  to  make  inquiries 
of  her  neighbors  and  others,  who  would  probably  be  informed 
as  to  where  her  husband  resided  or  could  be  found,  and  if,  on 
such  inquiries,  she  learned  that  on  leaving  Illinois  he  had  gone 
to  Hot  Springs,  she  should  have  prpsecuted  her  inquiries  in 
that  direction,  and  if  she  then  learned  that  he  had  left  that 
place  for  some  other  place  unknown,  or  had  never  lived  there, 
she  could  truly  make  the  affidavit  required,  "  that  upon  diligent 
inquiry  his  place  of  residence  could  not  be  ascertained." 

As  lier  affidavit  failed  to  comply  with  the  requirements  of 
the  statute,  the  court  below  acquired  no  jurisdiction  over  the 
person  of  the  plaintiff  in  error,  and  the  decree  rendered  against 
him  is  void.  Campbell  et  al.  v.  McCahan  et  al.  41  111.  45; 
Eeitz  et  al.  v.  The  People,  77  111.  518. 

Eeversed  and  remanded. 
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Indianapolis  and  St.  Louis  Railway  Company 

V. 

Elliott  D.  Jurey. 

1.  Common  carrier  of  animals — Liabilitt. — ^The  liability  of  a  com- 
mon carrier  as  to  animals  is  essentially  diiferent  from  his  liability  as  to  ioao- 
imate  property.  In  the  former  case  he  is  bound  to  furnish  care  of  sufficient 
strength,  skillful  employes,  and  to  exercise  that  degree  of  care  which  the  na- 
ture of  the  property  requires,  but  he  is  not  an  insurer  of  animals  ao^ainst  in- 
juries or  death  caused  by  their  nature,  which  could  not  be  guarded  against 
by  foresight  and  vigilance. 

2.  Limiting  liability  by  contract. — The  statute  prohibits  a  common 
carrier  from  limiting,  by  contract,  its  liability  to  deliver  the  goods  safely  at 
their  destination;  but  in  this  case,  if  the  carrier  was  guilty  of  no  negligence, 
it  was  not  liable  at  common  law,  and  the  contract  in  that  regard  is  not  with- 
in the  statute,  and  prohibited  thereby. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
J.  W.  WiLKiNS,  Judge,  presiding.     Opinion  filed  January  18, 

1881. 

Mr.  John  T.  Dye  and  Mr.  C.  V.  Jaquith,  for  appellant;  that 
common  carriers  are  not  liable  for  damage  occasioned  by  the 
vitality  of  the  freight,  cited  Cragin  v.  N.  Y.  C.  R.  R.  Co.  51 
N.  Y.  61;  Penn.  v.  Buft'alo  k  Erie  R  R  Co.  49  N.  Y.  204; 
O.  &  M.  R  R  Co.  V.  Dunbar,  20  111.  623. 

Xor  for  losses  caused  by  the  vice  of  the  thing  carried.  Law- 
son's  Contracts  of  Carriers,  6. 

The  contract  in  this  case  precludes  a  recovery:  III.  Cent. 
R.  R  Co.  V.  Frakenhurger,  54  III.  88;  Fielc^  v.  C.  &  R  I.  R  It 
Co.  71  111.  458;  Adams  Ex.  Co.  v.  Ilaynes,  42  111.  89;  Tyler 
v.  W.  U.Tel.  Co.  60  111.  421. 

As  to  the  limit  of  liability  of  common  carriers  of  animals: 
Lawson's  Contracts  of  Carriers,  17;  Kimball  v.  Rutland  E. 
R  Co.  26  Vt.  247;  Agnew  v.  The  Contra  Costa,  27  Cal.  425; 
Atchison  R  R.  Co.  v.  Washburn,  5  Xeb.  117;  Kansas,  etc.  R. 
R.  Co.  V.  Reynolds,  8  Kan.  623;  Kansas,  etc.  R  R  Co.  v. 
Js^icolls,  9  Kan.   235;  Ritz  v.   Peun.  R  R  Co.  3  Phila.  82; 
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Mynard  v.  Syracuse,  R  R.  Co.  13  Alb.  Law.  Jour.  431;  Ger- 
man V.  Chicago  etc.  R.  R  Co.  38  la.  127;  McCoy  v.  Keokuk 
R.  R.  Co.  44  la.  424;  Wilson  v.  Hamilton,  4  Ohio  St.  722; 
Welch  V.  Pitts.  R.  R.  Co.  10  Ohio  St.  65;  South  Ala.  R.  R. 
Co.  V.  Hurlein,  42  Ala.  606;  Rixford  v.  Smith,  52  N.  H.  355; 
Erans  V.  Fitchburg  R  R.  Co.  Ill  Mass.  142;  E.  Tenn.  R  R 
Co.  V.  Whittle,  27  Ga.  535. 

Messrs.  Bishop  &  McKinla^y,  for  appellee;  that  the  carrier 
must  deliver  the  property  safely,  excepting  only  the  act  of  God 
and  the  public  enemy,  cited  M.  S.  &  N.  Ind.  R  R  Co.  v.  Day, 
20  111.  376;  C.  &  A.  R  R  Co.  v.  Shea,  ^6  III.  471;  Mer.  Dis. 
Trans.  Co.  v.  Thirlbar,  86  111.  71;  U.  S.  Ex.  Co.  v.  Hutchins, 
67  111.  348;  Mer.  Dis.  Trans.  Co.'v.  Smith,  76  111.  542. 

The  common  law  liability  of  a  carrier  to  deliver  animals  is 
not  different  from  that  where  the  delivery  of  merchandise  is 
concerned:  St.  L.  &  S.  E.  Ry  Co.  v.  Dorman,  72  111.  504;  I. 
B.  &  W.  Ry  Co.  V.  Strain,  81  111.  504;  C.  &  A.  R  R  Co.  v. 
Erickson,  91  III.  613;  Mynard  v.  Syracuse  R  R  Co.  71  N.  Y. 
180;  Smith  v.  R  B.  Co.  12  Allen,  531;  Kansas  Pac.  Ry  Co. 
V.  Nichols,  9  Kan.  235;  Welsh  v.  R  Ft.  W.  &  C.  R  R  Co. 
10  Ohio  St.  65;  Evans  v.  Fitchburg  R  R  Co.  Ill  Mass.  142; 
Harris  v.  Northern, etc.,  R  R  Co.  20  N. Y. 232;  Powell  v.  Pa.  R. 
R.  Co.  32  Pa.  St.  414;  Clark  v.  Rochester  R.  R  Co.  14  N.Y.  750. 

A  common  carrier  cannot  be  exeinpted  from  losses  or  injuries 
occasioned  by  negligence  on  its  part:  Erie  R'y  Co.  v.  Wilcox, 
84  111.  239;  Oppenheimer  v.  U.  S.  Ex.  Co.  69111.  62;  111.  Cent. 
R.  R  Co.  V.  Adams,  42  III.  474;  Graham  v.  Davis,  4  Ohio  St. 
362:  Boscowitz  v.  Adams  Ex.  Co.  93  111.  523;  K  J.  Nav.  Co. 
V.  Mer.  Bank,  6  How.  344;  Mer.  Dis.  &  Trans.  Co.  v.  Com- 
forth,  3  Colo.  280;  R  R  Co.  v.  Lockwood,  17  Wall.  357. 

Where  the  acceptance  of  propeity  is  special,  the  burden  is 
still  upon  the  carrier  to  show  there  was  no  negligence  on  its 
part:  Shriver  v.  Sioux  City  R  R  Co.  24  Minn.  506;  Bissell 
V.  Price,  16  111.  408;  Davidson  v.  Graham,  2  Ohio  St.  131; 
Whitesides  v.  Russell,  8  W.  &  S.  44. 

HiGBEE  J.     It  appears  from  the  bill   of  exceptions  in  this 

case  that  appellee,  in  Januaiy,  1880,  shipped  on   appellant's 
vot.  VIII.  n 
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road  a  car  load  of  horses  and  males  from  Paris,  Illinois,  to 
East  St.  Louis.  Appellee  went  with  and  took  charge  of  his 
stock.  Before  leaving  Paris  he  discovered  that  one  of  his 
mnles  was  down  in  the  car,  having  kicked  one  of  its  feet 
through  the  slats  three  feet  and  a  half  above  the  floor.  Ap- 
pellee immediately  informed  the  conductor,  and  they  pushed  a 
slat  back,  released  the  mule^s  foot,  and  the  slat  sprung  back  to 
its  place;  the  mule  got  up  soon  after  the  train  started. 

Appellee  says  in  his  testimony  that  when  the  train  arrived 
at  Mattoon  the  mule  was  on  its  feet,  but  that  it  was  bloated 
and  diseased,  and  when  they  arrived  at  Litchfield  it  was  dead. 

Appellee  made  no  complaint  to  the  conductor  of  any  defect 
in  the  car,  and  when  it  arrived  at  St.  Louis  it  was  inspected 
and  found  to  be  in  good  condition. 

TJie  stock  was  shipped  nnder  a  written  contract,  by  which 
appellee  agreed  to  go  with  it,  to  feed,  water  and  take 
Cjire  of  the  same  at  his  own  expense  and  risk,  and  to  assume 
all  risk  of  injury  or  damage,  and  that  the  company  should 
not  be  liable  for  loss  by  jumping  from  the  cars,  delays  of 
trains,  or  any  damage  said  property  should  sustain,  except 
such  as  might  result  from  a  collision,  or  when  cars  should  be 
thrown  from  the  track  in  course  of  transportation. 

Appellee  does  not  complain  of  any  negligence  on  the  part 
of  appellant,  in  his  evidence,  nor  does  he  base  his  right  of  recov- 
ery on  any  such  grounds  in  his  brief  filed  in  this  cause,  but  he 
insists  that  appellant,  as  a  common  carrier,  is  an  insurer  for 
the  safe  delivery  of  the  property,  and  as  such  answerable  for 
every  loss  which  cannot  be  attributed  to  the  act  of  God  or  the 
public  enemy;  and  that  this  is  a  common  law  liability  which 
the  statute  prohibits  the  company  from  limiting  by  contract. 

That  this  is  the  correct  measure  of  the  liability  of  a  com- 
mon carrier  of  merchandise  or  of  inanimate  property,  admits 
of  no  doubt;  but  it  is  well  settled  by  the  weight  of  authority, 
both  in  England  and  in  this  country,  that  the  liability  of  the 
common  carrier  of  animals  is  essentially  diflferent. 

The  carrier  is  bound  to  furnish  cars  of  sufiicient  strength, 
skillful  employes,  and  to  exercise  that  degree  of  care  which  the 
nature  of  the  property  requires,  but  he  is  not  an  insurer  of  ani- 
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tnalfl  against  injuries  or  death  caused  by  their  nature,   which  ' 
could  not  be  guarded  against  by  foresight  and  vigilance. 

In  the  transportation  of  animals,  in  the  absence  of  negli- 
gence, the  carrier  is  relieved  from  responsibility  for  such  in- 
juries, as  occur  from  or  in  consequence  of  the  vitality  of  the 
freight. 

He  does  not  warrant  live  freight  against  the  consequences 
of  its  own  vitality.  Hutchinson  on  Carriers,  Sec.  218;  Whar- 
ton on  Law  of  Negligence,  616. 

And  he  is  relieved  from  liability  if  he  can  show  that  he 
has  provided  all  suitable  means  of  transportation,  and  exercised 
that  degree  of  care  which  the  nature  of  the  property  requires. 
Craigan  v.  The  Railroad,  51  N.  Y.  61. 

Tlie  case  of  St.  L.  <&  S.  E.  Ry.  Co.  v.  Dorman,  72  111.  502, 
to  which  we  are  referred,  is  not  in  conflict  with  what  is  here 
said.  In  that  case  the  loss  was  sustained  in  consequence  of  a 
defective  car,  and  what  is  there  said  must  be  understood  as  ap- 
plying to  the  facts  then  before  the  court. 

The  statute  forbids  the  carrier  from  limiting  his  common 
law  liability  to  deliver  the  goods  safely  at  their  place  of  desti- 
nation by  any  stipulation  or  limitation  expressed  in  the  re- 
ceipt given  for  the  property. 

If  appellant  was  guilty  of  no  negligence,  it  was  not  liable  at 
common  law  for  the  non-delivery  of  the  animal,  and  the  con- 
tract in  that  regard  is  not  within  the  statute  and  prohibited 
thereby. 

But  aside  from  the  contract,  we  think  it  appears  prima  facie 
at  least  that  appellant  was  not  guilty  of  negligence  contribut- 
ing to  the  loss  of  the  mule,  and,  therefore,  not  liable  for  the 
non-delivery  thereof.  Appellee  was  in  charge  of  his  stock  and 
he  did  not  complain  of  the  car,  the  means  of  transportation, 
or  the  conduct  of  the  persons  in  charge  of  the  train.  It  does 
not  appear  that  the  mule  got  its  foot  between  the  slats  by  any 
defect  in  the  car,  or  that  that  was  the  cause  of  its  death. 

Appellee's  case  rests  principally  upon  his  own  testimony, 
yet  he  does  not  attribute  the  loss  of  his  mule  to  any  negligence 
of  appellee's,  but  says  it  was  bloated  and  diseased  at  Mattoon, 
and  soon  after  died.     He  does  not  say  that  this  was  the  result 
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of  the  mule  getting  his  foot  between  the  slats  at  Paris,  or  of 
any  injury  received  while  on  the  car,  but  claims  that  the  law 
charges  appellant  as  an  insurer  for  its  safe  delivery  the  same 
as  for  merchandise  or  inanimate  property. 

Such  we  think  is  not  the  law  as  applied  to  this  species  of 
property. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  E.  Britten,  Treas.,  etc., 
The  City  of  Clinton. 

ROATI  AND   BRTDOE   TAX   UNDER   ACT  OF   1879 — ^To  WHOM  PA  TO. — ^UndeT 

the  act  of  1879,  relating  to  taxation  for  road  and  bridf^e  purposes  in  counties 
under  township  orgranization,  where  there  is  an  incorporated  city  or  \i\' 
lage  within  a  township,  the  whole  tax  should  be  paid  to  the  treasurer  of 
the  commissioners  of  highways.  Such  city  or  village  is  not,  as  formerly,  en- 
titled to  have  that  portion  of  the  tax  collected  within  its  corporate  limit«, 
paid  to  the  treasurer  of  such  city  or  village. 

Error  to  the  Circuit  Conrt  of  DeWitt  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding.  Opinion  filed  January  18, 
1881. 

Messrs.  Fuller,  Graham  &  Monson,  for  plaintiff  in  error; 
that  the  legislature  has  the  power  to  direct  where  and  to  whom 
a  tax  shall  be  paid,  cited  Board  of  Sup'rs  v.  Springfield,  63 
111.  66. 

The  tax  should  be  paid  to  the  treasurer  of  the  commissioner 
of  highways:     Act  of  1879,  §  119. 

Mr.  Richard  A.  Lemon,  for  defendant  in  error,  cited  Baird 
V.  The  People,  83  111.  388;  City  of  Galena  v.  Com'rs  of  High- 
ways, 2  Bradwell,  259;  City  of  Clinton  v.  Town  of  Clintonia, 
3  Bradwell,  36;  The  People  v.  Wilson,  3  Bradwell,  373. 
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IIiGBKE,  J.  The  only  question  presented  by  the  record  in 
this  ease  for  oar  decision  is,  which  of  the  parties  is  entitled  to 
certain  taxes  levied  and  collected  for  the  year  1879  by  the  com- 
missioners of  highways  of  the  town  of  Clintonia,  in  which  the 
city  of  Clinton  is  located,  for  the  making  and  repairing  of 
bridges  and  other  purposes,  under  §  119  of  an  act  in  reference 
to  roads  and  bridges  in  counties  under  township  organization, 
passed  May  18,  1879. 

A  brief  reference  to  the  previous  laws  upon  the  same  sub- 
ject, and  the  judicial  construction  of  the  same,  will  aid  us  in 
arriving  at  a  correct  interpretation  of  the  act  under  consider- 
ation. 

Section  16  of  the  road  law  of  1873,  in  force  in  counties 
under  township  organization,  autliorized  the  commissioners  of  ^ 
liighways  to  levy  and  collect  a  road  tax  annually,  not  exceed- 
ing forty  cents  on  each  one  hundred  dollars  of  the  assessed 
value  of  the  property,  and  provides  that  the  tax  on  property 
lying  within  any  incorporated  village,  town  or  city  in  wliich 
the  streets  and  alleys  are  under  the  care  of  the  corporation, 
shall  be  paid  over  to  the  treasurer  of  said  village,  town  or  city, 
to  be  appropriated  to  the  improvement  of  roads,  streets  and 
bridges,  under  the  direction  of  the  corporate  authorities. 

Tins  tax  was  payable  in  labor  on  the  highways,  and  §§  43, 
44,  49  and  50  provided  for  the  collection  of  the  delinquent 
portion  of  the  same. 

Section  120  provided  that  *'the  commissioners  of  highways 
of  each  town  should  annually  ascertain,  as  near  as  practicable, 
how  much  money  should  be  raised  by  tax  on  real  and  personal 
property  for  the  making  and  repairing  of  bridges;  the  pa}'- 
ment  of  damages  by  reason  of  the  opening,  altering  and  lay- 
ing out  of  new  roads  ;  the  purchase  of  the  necessary  tools, 
implements  and  machinery  for  working  roads;  the  purchase  of 
the  necessary  material  for  building  or  repairing  roads  and 
bridges;  the  pay  of  the  overseers  of  highways  during  the  ensu- 
ing year;  and  should  levy  a  tax  on  all  the  real  and  personal 
property  in  said  town,  not  exceeding  forty  cents  on  the  one 
hundred  dollars."         »        »         » 

Sections  121  and  122  provided  for  extending  the  tax  afore- 
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eaid  on  the  tax  books,  that  the  same  should  be  collected  as 
other  taxes,  and  that  the  amount  thereof  should  be  certified 
by  the  county  clerk  to  the  treasurer  of  the  commissioners  of 
highways. 

The  123d  section  was  as  follows:  ^'  The  tax  so  collected  shall 
be  paid  to  the  treasurer  of  the  commissioners  of  higliways, 
except  as  provided  in  section  16  of  this  act,  by  the  collector, 
as  fast  as  the  same  is  collected,  except  such  rate  per  cent,  as 
shall  be  allowed  for  collecting  the  same." 

In  the  case  of  Mee  et  al.  v.  Paddock  et  al.  83  111.  494,  it  was 
held  by  the  Supreme  Court  that  the  tax  authorized  by  §  16 
and  the  one  by  §  120  were  different  aud  distinct  from  each 
other,  and  that  the  commissioners  of  highways  might  levy 
forty  cents  on  the  one  hundred  dollars  valuation  under  each  of 
said  sections. 

In  the  case  of  Baird  et  al.  v.  The  People,  83  111.  387,  the 
question  was  presented  to  the  Supreme  Court  whether  the 
treasurer  of  the  commissioners  of.  highways  or  the  city,  was 
entitled  to  the  portion  of  the  tax  collected  under  §  123,  for 
road  and  bridge  purposes,  on  property  located  in  the  city,  and 
it  was  then  held  that  the  same  should  be  paid  to  the  city. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Scholfield 
said:  '*  It  is  contended  by  appellants  that  the  reference  in 
§  23  (§  123)  to  §  16,  is  to  authorize  the  collector  to  pay  over  the 
tax  excepted  by  that  section  from  being  paid  to  the  treasurer 
of  the  commissioners  of  highways,  and  that  it  does  not  con- 
template the  tax  levied  under  §  120.  This,  we  think,  is  a  clear 
misapprehension,  both  of  the  language  and  intent,  of  the  stat- 
ute. It  is  expressly  provided  by  §  16  that  the  tax  levied  un- 
der that  section  on  property  lying  within  cities,  villages,  etc., 
shall  be  paid  over  to  the  treasurer  of  the  city  or  village,  etc., 
and  this  could  not  reasonably  be  construed  otherwise  than  that 
it  was  to  be  paid  over  by  the  person  collecting  it.  The  collec* 
tor's  duty  under  this  section,  therefore,  needed  no  explanation, 
nor  did  his  powers  need  be  more  specifically  defined  with  re- 
gard to  that  duty.  Tiie  tax  when  collected  was  simply  to  be 
paid  over  to  the  designated  treasurer,  and  since  he,  alone,  was 
to  collect  it,  there  could  be  no  one  but  him  to  pay  it  over. 
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Tlie  collection  of  delinqucDt  taxes  levied  by  §  16  is  provided 
lor  by  §§  43,  44,  49  and  50,  and  §  123  cannot  have  any  refer- 
ence to  them. 

The  words  "  The  taxes  so  collected,"  has  reference  to  the  tax 
provided  to  be  collected  by  §  122,  and  it  is,  as  clearly  as  lan- 
guage can  be  made  to  express  anything,  the  tax  levied  under 
§  120  and  directed  to  be  extended  on  the  collector's  books  by 
§121. 

W€  understand  this  case  to  decide  in  substance  that  the  tax 
collected  from  property  in  the  city  under  §  16,  is  given  to  the 
city  by  that  section,  and  that  §  123  has  reference  to  §  120  only, 
and  by  force  of  the  exception  therein  contained  {except  as  pro- 
vided in  section  16  of  this  act)  the  city  is  entitled  to  so  much 
of  the  tax  as  was  collected  from  property  within  its  limits. 

This  law  was  amended  in  1877,  but  not  so  as  to  deprive  tlie 
town,  village,  or  city  of  the  portion  of  the  tax  collected  within 
its  limits.  City  of  Galenaet  al.  v.  The  Commissioners  of  Iligh- 
ways,  2  Brad  well,  255;  City  of  Clinton  v.  The  Town  of  (Uin  tenia, 
3  Bradwell,  36.  After  these  decisions  the  legislature  of  1879 
again  revised  this  law,  and  restored  the  §  16  as  it  stood  in 
1873,  re-enacted  §  120  as  §  119,  §§  121  and  122  as  §§  120  and 
121,  and  amended  §123  to  read  as  follows: 

"  §  123.  The  tax  so  collected  shall  be  paid  to  the  treasurer 
of  the  commissioners  of  highways  by  the  collector  as  fast  as 
the  same  is  collected,  except  such  rate  per  cent,  as  shall  be  al- 
lowed for  collecting  the  same.  Provided^  that  the  commis- 
sionera  of  highways  may,  in  their  discretion,  expend  such  fun<ls 
upon  roads  and  bridges  at  any  places  within  their  respective 
towns;  but  when  expended  within  the  limits  of  any  incorpora- 
ted town,  city,  or  village,  the  same  shall  be  done  by  and  with 
tlie  consent  of  the  corporate  autliorities." 

The  very  words  which  were  construed  by  the  Supreme  Court 
as  giving  the  city  the  right  to  that  portion  of  the  tax  collected 
within  its  limits,  are  stricken  out,  and  §  120  is  thereby  made 
to  require  the  whole  of  that  tax  to  be  paid  to  the  treasurer  of 
the  commissioners  of  highways. 

This  legislation,  in  view  of  the  construction  given  the  act  by 
the  courts,  could  be  intended  for  no  other  purpose  but  to  give 
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the  whole  tax  to  the  treasurer  of  the  coiniuissioiiers  of  high- 
ways. 

Section  164  of  the  law  of  1873,  in  reference  to  counties  not 
under  township  organization,  still  exempts  cities,  villages  and 
towns  from  this  double  taxation  for  road  and  bridge  purposes. 
Rev.  Stat.  1880,  §  64,  p.  951. 

"What  good  reason  can  exist  for  the  discrimination  between 
towns,  cities  and  villages  in  counties  under  township  organi- 
zation, and  those  not  under  township  organization,  is  not  ap- 
parent to  the  court,  but  whatever  of  incongruity  or  apparent 
injustice  there  may  be  in  such  legislation,  is  a  fit  subject  for 
the  law  making  power,  and  need  not  be  discnssed  by  the  court. 
The  will  of  the  Legislature  seems  to  us  to  be  clear  and  free 
from  doubt,  and  it  is  the  duty  of  the  court  to  give  effect  to  it. 
We  think  the  court  below  erred  in  allowing  to  the  city  of  Clin- 
ton that  portion  of  this  tax  collected  from  property  within  the 
limits  of  said  city  under  §  119  of  the  act  of  1879.  And  for 
this  reason  the  decree  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Jacob  M.  Moon 

V. 

John  Jexnings. 


1 .  Statement. — App3Uant  had  obtained  judgments  by  confession  a^yaJnat 
appellee,  and  upon  sale  of  appellee's  property  under  such  judgments,  ai)pel- 
lant  purchased  some  mules  and  a  quantity  of  com.  Afterwards  appt41ee 
sued  appellant  to  recover  the  value  of  this  property,  which  had  been  isold  by 
appellant,  under  a  pretended  promise  by  appellant  to  pay  to  appellee  the  pro- 
ceeds of  the  sale  of  such  property. 

'2.  Consideration. — The  compromise  of  a  doubtful  right  is  a  sufficient 
consideration  to  support  a  promise,  but  such  claim  of  right  must  have  some 
color — must  be  made  in  good  faith,  and  not  for  the  mere  purpose  of  extorting 
money;  and  the  promise  must  be  made  as  a  compromise  of  the  conflicting 
rights  of  the  parties.  In  this  case  all  these  elements  are  wanting,  and  there 
was  no  sufficient  consideration. 

3.  Instuuctions. — Insti-uctions  should  be  based  upon  evidence  in  the 
case. 
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4.  Evidence. — ^A  witness  was  permitted  to  testify  to  statements  made  to 
hiro  by  appellant,  that  the  judgments  confessed  were  without  consideration, 
and  made  to  cover  up  appellee's  property.  This  evidence  was  not  relevant 
to  the  issue,  and  ought  not  to  have  been  admitted.  It  was  equally  improper, 
whether  it  was  intended  to  impeach  the  judgments  because  there  was  nothing 
due,  or  to  show  that  they  were  fraudulent  as  against  creditors. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon- 
Owen  T.  Eeeves,  Judge,  presiding.  Opinion  filed  January 
18,  1881. 

Mr.  John  E.  Pollock,  for  appellant;  that  a  fraudulent  con- 
veyance to  defeat  creditors  is  valid  between  the  parties,  cited 
Ilev.  Stat.  1877,  521,  §  4;  Rawson  v.  Fox,  65  111.  200;  Upton 
V.  Crai.^^  57  111.  257;  Harmon  v.  Harmon,  63  111.  512;  Willis 
V.  Clark,  20  Wend.  24;  Nivor  v.  Best,  10  Barb.  369;  HolHs  v. 
Morris,  2  Har.  128. 

A  promise  without  a  consideration  cannot  be  enforced:  1 
Parsons  on  Contracts,  427;  Eddy  v.  Roberts,  17  111.  505. 

There  was  no  consideration  in  this  case:  1  Parsons  on  Con- 
tracts, 431. 

Messrs.  Rowell  &  Ha^qlton,  for  appellee;  that  a  waiver  of 
any  legal  or  equitable  right,  at  the  request  of  another  party, 
is  a  sufficient  consideration  for  a  promise,  cited  Levereuz  v. 
Haines,  32  111.  357;  Miller  v.  Hawker,  66  111.  185. 

An  act  which  is  a  benefit  to  one  party  or  a  disadvantage  to 
the  other,  constitutes  a  sufficient  consideration  to  support  a 
contract:  Burch  v.  Hubbard,  48  111.  164;  1  Parsons  on  Con- 
tracts, 358. 

HiGBEE,  J.  This  suit  was  commenced  by  appellee  to  recover 
upon  a  promise  of  appellant  to  sell  sixteen  hundred  bushels 
of  com  and  four  mules,  and  pay  the  proceeds  of  sale  to  appel- 
lee, and  also  to  recover  a  small  balance  claimed  to  be  due  on 
bcttlement  of  accounts  between  the  parties. 

Appellee  confessed  two  judgments  in  the  McLean  Circuit 
Court  in  favor  of  appellant;  one  for  $620,  on  the  5th  day  of 
February,  1877,  and  the  other  for  $955,  on  the  22nd  day  of 
September,  1877. 
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Executions  were  issued  on  these  judgments,  and  the  property 
in  controversy  levied  upon  and  sold  to  appellant. 

No  objections  appear  to  the  regularity  or  validity  of  these 
proceedings,  and,  as  between  the  parties,  appellant  unquestion- 
ably became  the  owner  of  the  property. 

At  the  time  of  the  first  sale  appellee  retained  the  possession 
of  the  mules  under  a  written  agreement  entered  into  by  the 
parties,  by  which  he  was  to  have  their  use  until  the  following 
July,  to  take  good  care  of  and  return  them  to  appellant  at  the 
expiration  of  the  time  agreed  upon. 

Appellant  subsequently  sold  the  four  mules  for  $400,  and 
the  corn  for  tlie  same  amount. 

It  is  claimed  by  appellee,  and  the  evidence  tends  to  support 
this  claim,  that  after  the  sale  and  while  the  mules  were  in  ap- 
pellee's possession,  under  the  agreement,  appellant  promised 
appellee  that  if  he  would  deliver  the  mules  to  one  Grant,  to 
whom  appellant  had  sold  them,  that  he,  appellant,  would  pay 
the  price  ($400)  to  appellee;  and  that  if  he  would  haul  the  corn 
to  the  railroad  station,  he,  appellant,  would  ship  tlie  same  and 
pay  the  proceeds  of  sale  to  appellee.  Appellee  assisted  in  haul- 
ing the  corn  to  the  station,  but  appellant  testifies  that  he  paid 
him  for  it,  and  this  statement  is  not  controverted,  either  by  the 
evidence  of  appellee  or  any  other  witness  whose  testimony  is  to 
be  found  in  the  record. 

In  reference  to  the  mules,  appellee  testifies  that  "  Moon  ad- 
vised me  to  sell  the  mules.  I  was  to  get  $400  for  the  two  span. 
He  gave  me  a  check  on  the  Farmer's  City  Bank  for  three  hun- 
dred and  some  dollars;  the  balance  was  what  I  owed  Mr. 
Grant— eighty  some  dollars.  Moon  said  he  would  pay  me 
$150." 

From  this  statement  it  would  seem  that  appellee  had  received 
pay  for  the  mules.  But  whether  he  had  or  not  is  not  material 
in  the  view  we  take  of  the  rights  of  the  parties. 

We  are  of  opinion  that  the  property  belonged  to  appellant, 
and  that  any  promise  by  him  to  pay  the  money  received  for  it 
when  sold  was  without  consideration,  and  void. 

The  court,  at  the  instance  of  appellee,  gave  the  following  in- 
structions to  the  jury:     "The  court  instructs  the  jury  that  if 
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thej  believe,  from  the  evidence,  that  plaintiflF  was  in  possession 
of  corn  claimed  by  defendant  by  virtue  of  a  purchase  under 
execution  sale,  and  that  plaintiff  was  claiming  the  same,  and 
then  defendant  agreed  with  plaintiff  that  if  he,  plaintiff,  would 
haul  the  corn  to  market  and  deliver  the  com  to  defendant,  the 
defendant  would  pay  to  plaintiff  the  proceeds  of  the  sale  of  the 
com;  then  if  you  believe  further,  from  the  evidence,  that 
plaintiff  did  so  haul  the  com  and  deliver  same  to  defendant  at 
Saybrook — then  such  hauling  and  delivery  was  a  good  consid- 
eration for  the  agreement  to  pay  said  money. 

"The court  instructs  the  jury  for  the  plaintiff,  that  if  they 
believe,  from  the  evidence,  that  the  plaintiff  was  in  possession 
of  four  mules  claimed  by  defendant,  and  that  plaintiff  was 
claiming  said  mules,  and  defendant  agreed  with  plaintiff  that 
in  consideration  that  he,  the  plaintiff,  would  let  the  defendant 
sell  said  mules,  and  that  he  would  surrender  possession  of  the 
same,  defendant  would  give  plaintiff'  one  hundred  and  fifty 
dollars  of  the  said  money;  and  the  plaintiff  did  surrender  up 
possession  of  the  said  mules,  and  permit  the  defendant  to  sell 
them — such  surrender  was  a  good  consideration  for  the  agree- 
ment." 

We  find  no  evidence  in  the  record  to  justify  these  instruc- 
tions. 

No  objection  was  made  to  the  sale,  and  it  was  not  claimed 
that  it  did  not  pass  the  title  to  appellant,  nor  does  the  evidence 
show  that  there  had  been  any  litigation  or  controversy  between 
the  parties  as  to  its  validity. 

The  evidence  does  not  show,  nor  is  it  claimed  or  pretended, 
that  appellee  acquired  any  new  right  to  the  property  after  tlie 
sale. 

The  corn  was  not  in  appellee's  possession,  and  under  his  agree- 
ment it  was  his  duty  to  deliver  up  the  mules  to  appellant  in 
good  condition,  on  demand,  aiter  the  expiration  of  the  time 
named  in  the  agreement.  He  could  not  legally  demand  mon- 
ey for  the  performance  of  this  duty,  and  even  if  appellant  for 
the  purpose  of  regaining  the  possession  of  his  own  property 
did  promise  to  pay  appellee  money,  such  promise  was  without 
adequate  consideration  and  void.     There  is  no  question  that 


Digitized  by 


Google 


172  Appellate  Courts  of  Illinois. 

Moon  V.  Jennings. 

the  compromise  of  a  doubtful  right  is  a  sufficient  consideration 
to  support  a  promise.  Bat  a  claim  of  right  must  have  some 
color;  must  be  made  in  good  faith,  and  not  for  the  mere  pnrpose 
of  extorting  money;  and  then  the  promise  must  be  made  as  a 
compromise  of  the  conflicting  rights  of  the  parties. 

All  these  elements  are  wanting  in  this  case,  and  theinstrnc- 
tions  were  not  warranted  by  the  evidence,  and  ought  not  to 
have  been  given  by  the  court. 

The  sale  of  the  property  did  not  satisfy  the  judgments  by 
some  five  or  six  hundred  dollars,  and  these  judgments  were 
pleaded  by  appellant  as  a  set-off  and  issue  taken  upon  the 
plea  ;  and  if  the  $48.08  claimed  to  be  due  on  the  settlement 
in  February,  1877,  before  the  judgments  were  confessed,  was 
found  to  be  due  from  appellant  to  appellee,  no  reason  is  per- 
ceived why  it  should  not  have  been  allowed  as  a  set-off  under 
the  issue  on  that  plea.  Tliere  is  evidence  tending  to  show 
that  the  judgments  were  confessed  to  defeat  the  creditors  ot" 
appellee,  and  that  he  was  not  indebted  to  appellant  at  the  time. 

Appellee  himself  says  that  he  had  paid  all  the  rent,  and  owcil 
Moon  nothing  when  the  judgments  were  confessed. 

The  facts  that  appellee  still  holds  a  part  of  the  property  pur- 
chased at  the  sale,  and  that  appellant  has  made  no  effort  to  ob- 
tain the  possession  of  it,  that  appellant  has  frequently  paid 
money  to  and  for  appellee,  and  promised  to  sell  the  property 
he  purchased  in  part  satisfaction  of  his  judgment,  and  pay  the 
proceeds  to  appellee,  while  a  large  balance  on  his  judgments 
remains  unsatisfied,  tend  strongly  to  sustain  this  view,  and  to 
explain  the  conduct  of  the  parties  in  their  dealings. 

To  sustain  this  theory,  witness  Dockern  was  allowed  to  tes- 
tify in  behalf  of  appellee  against  the  objections  of  appellant,  that 
in  the  summer  of  1877  appellant,  in  a  conversation  with  the 
witness,  stated  to  him  that  ^'Hedid  it  to  favor  Mr.  Jennings. 
He  did  not  have  a  dollar  in  it,  he  did  it  to  cover  the  projwr- 
ty."  This  evidence  was  not  relevant  to  any  issue  in  the  case, 
and  ought  not  to  have  been  admitted  against  the  objections  of 
appellant.  It  was  equally  improper  whether  it  was  intended, 
to  impeach  the  judgments  because  nothing  was  due  or  to  show 
that  they  were  fraudulent  as  against  creditors. 


Digitized  by 


Google 


Thikd  Distbict — November  Term,  1880.    173 

Meaux  v.  Town  of  Whitehall. 

A  judgment  imports  verity,  and  is,  as  between  the  parties, 
conclusive  of  the  indebtedness  upon  which  it  is  founded;  and 
even  if  fraudulent  as  to  creditors,  it  is  binding  between  the 
parties. 

Tlie  courts  will  not  relieve  parties  against  their  own  fraudu- 
lent acts,  but  will  leave  them  in  the  position  they  have  volun- 
tarily placed  themselves. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


John  E.  Meaux 

V. 

The  Town  of  Whitehall. 

1.  JcnoRP — Challekge  for  cause— Bias  against  liquor  seller. 
— Where  a  juror,  upon  his  voir  dire,  stated  that  in  case  the  evidence  was 
equally  balanced  he  would  find  against  the  defendant,  he  is  not  a  compe- 
tent juror,  and  it  is  error  to  refuse  a  challenge  for  cause.  So,  also,  when  the 
juror  stated  that  he  would  not  give  the  same  weight  to  the  testimony  of  one  en- 
gaged in  the  liquor  traffic,  that  he  would  to  those  engaged  in  other  business. 

2.  Error  in  refuhino  to  set  aside  juror  for  cause  not  cured,  be- 
cause rtlE  WAS  afterwards  challenged  peremptorily. — ^The  error  in 
refus=ing  to  sustain  the  challenge  to  the  three  jurors  for  cause  is  not  affected 
by  the  fact  that  the  defendant  afterwards  challenged  them  peremptorily. 
lliese  three  peremptory  challenges  were  all  he  wa.«f  entitled  to,  and  in  conse- 
quence he  was  compelled  to  take  other  jurors,  who  were  hardly  less  objec- 
tionable. 

Appeal  from  the  Connty  Court  of  Greene  county;  the  Hon. 
L.  E.  Worcester,  Judge,  presiding.  Opinion  filed  January 
18,  1881. 

Messrs.   Myerstein  &  Henshaw,  for  appellant;   that  the 

bias  of  the  jurors,  as  sliown  in  their  examination  upon  voirdire^ 

was  a  sufficient  ground   for  a   challenge  for   cause,  cited   Al- 

,  breclit  V.  Walker,  73  111.  69;   Robinson  v.  Eandall,  82  111. 

521. 

The  complainant  must  prove  either  that  the  beverages  sold 
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were  whisky  or  beer,  or  that  they  were  intoxicating:  Village 
of  South  Evanston  v.  Mares,  1  Chicago  Law  Jour.  58. 

The  evidence  mnst  be  of  such  a  character  as  to  create  a  rea- 
sonable and  well  founded  belief  of  the  guilt  of  the  defendant. 
T.  P.  &  W.  R  Ry.  Co.  v.  Foster,  43  HI.  480. 

Messrs.  Rioos  &  Henderson,  for  appellee;  cited  Robinson 
V.  Randall,  82  111.  521;  Musick  v.  The  People,  40  IlL  2  8; 
Winneshiek  Ins.  Co.  v.  SchuUer,  60  111.  465. 

HiGBEB,  J.  This  was  a  suit  by  appellee  against  appellant  to 
recover  a  penalty  for  the  violation  of  its  ordinances  forbidding 
the  sale  of  intoxicating  liquors. 

When  the  jury  was  being  impaneled  three  of  them,  Joseph 
Steele,  John  Q.  Dick  and  James  Thompson,  having  been  ac- 
cepted by  appellee,  were  examined  touching  their  qualifications 
as  jurors,  by  appellants,  and  each  stated  in  substance  that  he 
had  a  prejudice  against  the  sale  of  liquor  in  any  form;  thought 
its  sale  a  perfect  nuisance  and  a  very  low  business,  and  had  no 
sympathy  with  a  man  engaged  in  the  business. 

Would  do  all  he  could,,  short  of  violence  to  stop  the  manu- 
facture or  sale  of  liquor;  could  not,  all  else  being  equal,  give 
the  testimony  of  a  person  engaged  in  the  sale  of  intoxicating 
liquors  the  same  weight  that  he  would  to  a  person  engaged  in 
the  sale  of  dry  goods,  and  that  if  the  evidence  were  equally 
balanced,  he  would  find  a  verdict  against  the  defendant.  These 
jurors  were  each  challenged  by  appellant  for  cause,  but  the 
court  held  them  competent  and  refused  to  allow  the  challenge- 
It  was  expressly  held  by  the  Supreme  Court  in  the  cases  of 
Chicago  &  Alton  R.  R.  Co.  v.  Adler,  56  111.  845,  and  G.  &  W. 
R.  R.  Co.  V.  Haslem  et  al.  73  111.  494,  that  a  juror  who  stated 
upon  his  voir  dire  that  in  case  the  evidence  were  equally  bal- 
anced he  would  find  against  the  defendant,  was  not  a  compe- 
tent juror,  and  that  it  was  error  to  refuse  a  challenge  by  tlie 
defenda!it  to  such  a  juror. 

It  was  said  b^'^  the  court  in  C.  &  A.  R.  R.  Co.  v.  Adler,  s^f^ 
pra,  "  Nor  can  it  be  said  that  instructions  from  the  court 
would  correct  the  bias  of  jurors  who  swear  they  incline  in 
favor  of  one  of  the  litigants." 
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It  was  also  decided  in  the  case  of  Kobinsou  et  al.  v.  Ban- 
dall,  82  111.  521,  that  a  juror  who  stated  on  his  voir  dire  that 
be  would  not  give  the  same  weiglit  to  the  testimony  of  one 
engaged  in  the  sale  of  intoxicating  liquors  that  he  would  to 
those  engaged  in  other  business,  was  not.  a  competent  juror  in 
a  suit  against  a  person  for  selling  intoxicating  liquor. 

These  authorities  are  in  point,  and  binding  upon  this  court. 

It  is  insisted  that  appellant  sustained  no  injury,  because  he 
subsequently  challenged  each  of  said  jurors  peremptorily,  and 
they  were  not  allowed  to  serve  on  the  trial. 

Had  not  all  of  his  challenges  been  exhausted  he  might  not 
have  been  prejudiced  by  the  action  of  the  court,  but  such  was 
not  the  case.  These  three  peremptory  challenges  were  all  he 
was  entitled  to  by  law,  and  he  was  compelled  to  take  other 
jurors  afterwards  who  were  hardly  less  objectionable  than 
Steele,  York  and  Thompson. 

It  makes  no  difference  that  appellee  was  not  sworn  as  a 
witness. 

If  the  jurors  would  not  give  him  credit  in  consequence  of  his 
business,  they  were  not  impartial,  and  therefore  not  competent. 

Keversed  and  remanded. 


Martin  H.  Cassell 
Isaac  L.  Morrison. 

1.  Promissokt  kotb — ^Plba  op  no  constderatton.— To  an  action  on 
a  promissory  note,  by  an  assignee,  a  plea  of  no  consideration  is  bad  on  de- 
murrer if  it  fails  to  aver  that  the  note  was  assigned  after  its  maturity. 

2.  Principal  and  surety — Levy  upon  lands  op  principal. — A  plea 
that  the  plaintiff  had  attached  lands  of  the  principal  maker  of  the  note,  and 
that  such  levy  of  attachment  was  still  pending  and  undertermined,  presents 
no  defense  to  an  action  of  sci.  fa.  against  the  surety  on  the  note.  Levy  upon 
teal  estate  is  not,  like  a  levy  upon  personal  property,  a  prima  facte  satisfaction. 

3.  Signing  note  by  another  after  delivery — Consideration. — 
Where  a  third  person  signs  a  note  after  it  has  been  delivered  by  the  maker  to 
the  payee,  he  becomes  a  surety  or  guarantor,  and  his  undertaking  must  be 
supported  by  a  new  or  independent  consideration. 
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Error  to  the  Circuit  Court  of  Morgan  county;  the  Hon. 
(H'Rus  Eplkr,  Judge,  presiding.  Opinion  filed  January  28, 
1881. 

Mr.  Oscar  A.  DfXeuw,  for  appellant;  that  a  consideration 
is  necessary  to  support  tlie  promise  of  one  who  sis^ns  a  note 
after  delivery,  cited  Iloneyman  v.  Jarvis,  64  III.  366;  Massey 
V.  Robertson,  5  Brad  well,  476;  1  Parsons  on  Contracts,  496; 
Ware  v.  Adams,  24  Me.  177;  Story  on  Promissory  Notes,  614; 
Good  V.  Martin,  5  Otto,  00;  Leonard  v.  Vredenburg,  8  Johns. 
207;  Hall  v.  Farmer,  5  Denio,  484;  Marrow  v.  Durliam,  3  Hill, 
584;  Hough  v.  Gray,  19  Wend.  202;  Oakley  v.  Boorinan,  21 
Wend.  588;  D'Wolf  v.  Ruband,  1  Pet.  476. 

The  plea  of  levy  of  attachment  upon  lands  of  the  principal, 
was  good  on  demurrer  :  Trenary  v.  Cheever,  48  III.  28;  Yourt 
V.  Hopkins,  24  111.  326. 

Mr.  IsAAO  L.  Morrison,  for  appellee,  cited  Flinn  v.  Owen, 
58  111.  Ill;  Parsons  on  Contracts,  468;  Honeyman  v.  Jarvis, 
64  III.  366. 

Davis,  J.  This  was  a  proceeding  by  scire  facias  instituted 
by  defendant  in  error,  against  plaintiff  in  error,  to  make  the 
hitter  a  party  to  a  judgment  obtained  by  Morrison  against 
Harrison  O.  Cassell. 

To  the  writ  of  scire  facias^  the  defendant  below  filed  three 
special  pleas. 

The  second  plea  is  as  follows  :  "And  for  a  further  plea  in 
this  behalf,  by  leave,  etc.,  the  defendant,  Martin  H.  Cassell, 
comes  and  sheweth  cause,  etc.,  etc.,  because  he  sa^'s  that  the 
cause  of  action  on  which  the  judgment  against  Harrison 
O.  Cassell,  mentioned  in  plaintiff's  writ  and  declaration,  was 
and  is  on  the  following  described  promissory  note,  viz : 
$2,000.  Jacksonville,  III.,  February  28,  1876. 

"  One  day  after  date  I  promise  to  pay  to  George  W.  Hagert\-, 
or  order,  the  sum  of  two  thousand  dollars,  for  value  received, 
to  bear  interest  at  the  rate  of  ten  per  cent,  per  annum,  until 
paid. 

H.  O.  Cassell, 
M.  H.  Cassell. 
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And  the  defendant  avers  that  said  Harrison  O.  Cassell  was 
and  is  the  principal  maker  of  said  note,  and  signed  the  same 
at  the  date  it  purports  to  have  been  execnted,  and  thi^t  the 
said  Harrison  O.  Cassell  then  and  there  and  without  the  signa- 
ture of  defendant,  Martin  H.  Cassell,  delivered  the  said  note 
to  George  W.  Hagerty,  the  payee  thereof.  That  atlter  the 
making  and  delivery  of  said  note  by  Harrison  O.  Cassell  to 
said  Hagerty  aforesaid,  and  on,  to-wit,  the  Ist  day  of  March, 
A.  D.  1877,  the  said  defendant,  Martin  H.  Cassell,  siu:ned 
said  note,  as  it  appears  thereon.  And  now  this  defendant 
avers  that  when  he  so  signed  said  note  there  was  not,  nor  was 
there  at  any  time,  any  good  and  valuable  consideration  for  said 
promissory  note,  nor  was  there  any  good  and  valuable  consid- 
eration moving  from  the  plaintiff,  nor  said  George  W.  Hager- 
ty, the  payee  of  said  note,  to  this  defendant  when  he  so  signed 
said  promissory  note,*  nor  did  there  at  any  time  move  from  the 
plaintiff  or  said  George  W.  Hagerty,  the  payee  of  said  nottv 
to  this  defendant  any  good  and  valuable  consideration  for  the 
signing  of  said  note  by  this  defendant;  and  the  defendant 
further  avers  that  said  George  W.  Hagerty,  the  payee  of  said 
note,  assigned  the  same  to  the  plaintiff  after  its  maturity  and 
after  it  was  signed  by  this  defendant,  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  etc. 

The  first  plea  was  substantially  the  same  as  the  foregoing, 
except  that  it  lacked  the  averment  that  the  note  was  assigned 
by  Hagerty  to  the  plaintiff,  after  its  maturity. 

The  third  plea  avers  that  the  note  was  assigned  after  maturi- 
ity.  That  the  plaintiff  sued  out  a  summons  in  assumpsit  on 
said  note,  directed  against  both  Harrison  O.  and  Martin  H. 
Cassell,  which  was  served  upon  Harrison  O.  Cassell,  and  re- 
turned "not  found," as  to  Martm;  and  afterwards  the  plaintiff 
sued  out  a  writ  of  attachment  in  aid  of  said  common  law  suit 
against  the  estate  of  said  Martin  H.  Cassell,  which  was  levied 
upon  certain  town  lots  of  said  Martin,  and  that  a  certificate  of 
such  levy  was  filed  by  the  sheriff  as  required  by  law,  and  be- 
came a  lien  and  incumbrance  on  said  premises;  and  which 
levy  of  said  attachment  writ  is  still  pending  and  undisposed 

01^  etc,  etc. 

VoIn  viil         m 
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To  each  of  these  pleas  a  general  demnrrer  was  interposed, 
which  was  sustained  by  the  court,  and  the  defendant  standing 
by  his  pleas,  a  judgment  was  rendered  against  him  for  costs. 
Toi  reverse  this  judgment  this  writ  of  error  is  prosecuted. 

The  first  and  third  pleas  are  clearly  bad,  and  the  demurrer 
was  properly  sustained  to  them. 

The  first  presents  no  defense  to  the  note  sued  on,  in  the 
hands  of  an  assignee  befoi;e  maturity.  To  make  available  the 
defense  of  want  of  consideration,  the  assignment  of  the  note 
aftex  maturity  should  be  averred.  The  objection  to  the  third 
plea,  is  that  a  levy  upon  real  estate  is  not  like  a  levy  upon 
personal  property,  sl  prima  facie  satisfaction.  Such  a  levy  is 
no  bar  to  the  revival  of  a  judgment.  Bobinson  v.  Brown  et 
al.  82  III.  280. 

But  we  think  the  second  plea  presents  a  good  defense.  Tlie 
facts  as  averred  are,  that  Harrison  O.  Cassell  was  the  principal 
maker  of  the  note,  and  when  it  was  delivered  to  Hagerty,  the 
payee,  Harrison  alone  executed  it.  That  after  it  had  been 
signed  and  delivered  by  the  maker  to  the  payee,  the  plaintiff 
in  error  signed  it  without  any  good  and  valuable  considera- 
tion. Here  was  a  complete  and  executed  contract  between 
the  maker  and  payee.  The  signing  of  the  note  afterwards  by 
a  new  party  was  the  making  of  a  new  and  independent  con- 
tract, and  like  all  other  contracts,  it  required  a  consideration 
to  support  it. 

By  that  act,  the  plaintiff  in  error  became  a  surety  or  guar- 
antor, and  the  rule  is,  that  where  a  surety  or  guarantor  enters 
into  the  engagement  subsequently  to  the  original  transaction, 
it  must  be  supported  by  a  new  or  independent  consideration. 
1  Parson  on  Contracts,  6  ed.  p.  244;  Good  v.  Martin,  95  L". 
S.  R.  90.;  Joslyn  v.  Collison,  26  111.  62;  Harwood  v,  Kier- 
stead,  20  111.  367;  Story  on  Promissory  Notes,  p.  619,  Sec 
467. 

But  the  consideration  may  be,  under  certain  circumstances 
the  original  consideration  for  the  note.  In  this  case,  how- 
ever, the  plea  negatives  any  connection  between  the  original 
consideration  and  the  subsequent  undertaking  of  plaintiff  in 
error,  for  it  avers  that  when  he  signed  the  note  there  was  not, 
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nor  toas  there  at  any  time  any  good  and  valuable  considera- 
tion of  the  note,  llie  court  erred  in  suetaining  the  demurrer 
to  the  second  plea,  and  therefore  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed*    . 


JoHX  A.  Grain  et  al. 

V. 

David  B.  Hutchinson  et  al. 

Setttjement  of  suit— Agrkbmkkt  to  pat  costs. — Where  parties  en- 
ter into  a  valid  agreement  to  settle  a  pending  suit,  and  in  such  agreement  it 
is  stipulated  that  each  party  shall  pay  the  costs  made  hy  him  in  the  course  of 
the  litigation,  if  one  party  is  obliged  to  pay  costs  of  the  other  party  he  may 
recover  them  bai^k,  the  law  implying  a  request. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
E.  P.  Bjrby,  Judge,  presiding.     Opinion  filed  Jan.  28, 1881. 

Messrs.  Mobsison,  Wuitlock  &  Lipfinoott,  for  appellants. 

Mr.  OscAB  A.  DeLbuw,  for  appellees. 

Davis,  J.  This  was  an  action  of  assumpsit,  brought  by  ap- 
pellants against  appellees  to  recover  under  the  common  money 
counts  a  sum  of  money  claimed  to  be  due  to  them. 

It  appears  from  the  record,  that  sometime  before  this  suit 
was  commenced  appellants  instituted  a  suit  against  appellees 
in  the  Morgan  County  Court  on  a  promissory  note,  in  which 
they  recovered  a  judgment. 

That  suit  was  appealed  to  the  Appellate  Court  and  in  that 
court  the  judgment  of  the  court  below  was  reversed,  and  the 
cause  remanded.  Afterwards  the  parties  settled  the  matters 
in  controversy  in  that  suit  and  entered  into  the  following 
written  agreement,  signed  by  them,  respectively: 
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"  Waveely,  hi.,  Sept.  10th,  1879. 

"Witneeseth,  that  Grain  &  Manson  have  by  mutual  consent 
with  Hutchinson,  Bro.  &  Co.,  agreed  to  stop  lawful  proceed- 
ings for  a  certain  judgment  on  note  obtained  May  Ist,  1887, 
for  $915.79,  and  order  same  dismissed  from  the  docket.  Each 
of  the  parties  agreeing  to  pay  the  costs  made  by  each  party 
in  prosecuting  the  suit,  or  defending  the  same.  Said  Grain  & 
Manson  having  received  by  compromise  on  the  said  value  of 
said  judgment" 

In  the  suit  on  the  note  in  the  county  court,  appellants  made 
costs  on  their  part  amounting  to  $47.45  and  the  costs  of  ap- 
pellees in  the  same  court  were  $13.95.  These  costs  were  paid 
by  the  respective  parties  and  are  not  involved  in  this  pro- 
ceeding. 

In  the  Appellate  Gourt,  on  the  trial  of  the  appeal,  the  costs 
made  by  appellees  were  $56.15;  and  appellant's  costs  were 
$7.30.  All  these  costs  were  paid  to  the  clerk  of  the  court  by 
appellants  before  they  could  obtain  the  order  of  the  court  re- 
manding the  case  to  the  county  court  for  further  proceedings, 
and  such  costs — less  the  clerk's  own  costs — were  forwarded  to 
appellees,  and  have  not  been  paid  by  them  to  appellants. 

This  suit  was  brought  to  recover  from  appellees  the  costs 
they  made  in  the  case  in  the  Appellate  Gourt,  and  the  only 
question  arising  is  whether,  under  the  agreement  made  by  the 
parties,  appellants  are  entitled  to  recover  them. 

The  agreement  was  made  by  the  parties  as  a  settlement  of 
their  pending  litigation,  and  on  that  settlement  they  each 
agreed  to  pay  the  costs  which  each  made  in  prosecuting  or  de- 
fending that  suit. 

Now  the  costs  made  by  appellees  on  their  part  in  the  pro- 
gress of  the  suit,  in  its  prosecution  or  defense,  remaining  un- 
paid, iare  $56.15.  These  costs  were  covered  by  the  agreement, 
and  should  have  been  paid  by  appellees.  They  having  failed 
or  refused  to  pay  them,  and  appellants  having  been  compelled 
to  pay  them  to  enable  them  to  obtain  the  remanding  order,  an 
implied  request  arose  on  the  part  of  appellees  to  appellants  to 
pay  the  money  for  them,  which  will  support  this  action 

The  court  below  having  rendered  a  judgment  for  appellees 
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for  costs,  when  the  judgment  should  have  been  for  appellants 
for  the  money  they  paid,  it  must  be  reversed  and  the  cause  re- 
maded. 

Judgment  reversed. 


The  Hartford  Fire  Insurance  Company 

V. 

The  City  of  Paris. 

Practice — ^Imperfect  bill  of  exceptions. — ^Where  the  bill  of  excep- 
tions fails  to  show  that  exceptions  were  taken  to  the  rulings  of  the  court  be- 
low, the  findings  of  the  court  below  cannot  be  inquired  into  by  this  court. 

Appeal  from  the  Circuit  Court  Court  of  Edgar  county  ;  the 
Hon.  O.  L,  Davis,  Judge,  presiding.  Opinion  filed  January 
28,  1881. 

Mr.  Geo.  Hukt  and  Messrs.  Sellab  &  Dole,  for  appellant. 

Mr.  John  E.  Dyas,  for  appellee. 

Per  Cxjbiam.  This  case  was  tried  by  the  court  below,  with- 
out the  intervention  of  a  jury.  That  which  purports  to  be  a 
bill  of  exceptions  copied  into  the  record,  fails  to  show  that  any 
exception  was  taken  in  the  court  below  to  any  of  the  rulings 
of  the  court.  Tlie  case  is  in  all  respects. similar  to  the  case  of 
Duncan  v.  Chandler,  5  Bradw«ll,  499,  where  we  held  that  un- 
der these  circumstances  the  findings  of  the  court  below  can- 
not be  inquired  into  in  this  court  For  this  reason  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
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The  Town  of  Whitehall 

V. 

John  E.  Meaux. 

Violation  of  okdinance — Several  offenses — Consolidation  of 
CAUSES  OF  ACTION. — In  actions  for  violation  of  an  ordinance,  each  successive 
violation  may  be  treated  as  a  distinct  cause  of  action,  and  the  complainant 
is  not  bound  to  consolidate  the  causes  of  action  to  such  an  extent  that  the 
combined  penalties  would  exceed  the  jurisdiction  of  a  justice  of  the  peace. 

Appeal  from  the  Coanty  Court  of  Greene  county;  the  Hon. 
L.  E.  Worcester,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

Messrs.  Kiggs  &  Henderson,  for  appellant 

Myerstein  &  Henshaw,  for  appellee  ;  that  a  proceeding 
to  collect  a  penalty  for  violation  of  a  town  ordinance  is  a  civil 
s'liit,  cited  Town  of  Jacksonville  v.  Block,  36  111.  607  ;  Hoyer 
V.  Town  of  Mascoutah,  69  111.  137  ;  Ferguson  v.  The  People, 
73  111.  659. 

The  statute  for  consolidation  of  claims  embraces  suits  of 
this  character :  Kev.  Stat.  1874,  645  ;  The  President,  etc.  v. 
O'Maily,  18  111.  47. 

A  plaintiff  cannot  split  his  demand  so  as  to  maintain  sev- 
eral  causes  of  action  thereon  :  Camp  v.  Morgan,  21  111.  255; 
Lucas  V.  LeCompte,  43  111.  302. 

McCuLLOcn,  P.  J.  Two  complaints  were  lodged  against  ap- 
pellee on  the  29th  day  of  December,  1879;  one  charging  him 
with  violations  of  the  ordinances  of  the  town  of  Whitehall, 
relative  to  the  sale  of  liquors  on  the  17th  day  of  December! 
1879,  and  the  other  charging  him  with  violations  of  the  same 
ordinance  on  the  18th  day  of  the  same  month.  The  penalty 
for  each  offense  is  not  less  than  $25  nor  more  than  $100.  Ap- 
pellee was  tried  on  the  first  complaint  on  the  29th  day  of  De- 
cember, 1879,  and  judgment  ^lz  rendered  against  him  for 
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^200,  from  which  he  appealed  to  the  county  court.  On  the 
30th  day  of  December,  1879,  he  was  tried  on  the  second  com- 
plaint, and  judgment  rendered  against  him  for  $150,  from 
which  he  also  appealed  to  the  county  court.  Upon  trial  of 
the  first  Complaint  in  the  county  court  appellee  was  convicted, 
and  judgment  rendered  against  him  for  $185.  When  the  sec- 
ond complaint  came  on  for  trial  appellee  introduced  in  evi- 
dence his  conviction  in  the  county  court  under  the  first  com- 
plaint The  court  instructed  the  jury  in  substance  that  if  it 
appeared  in  evidence  that  the  suit  on  trial  was  between  the 
same  parties  as  in  the  first  suit,  then  the  record  was  a  good 
defense  in  the  suit  then  on  trial,  for  any  violations  of  the  ordi- 
nances prior  to  December  29,  1879. 

Counsel  for  appellee  seek  to  justify  this  instruction,  not  on 
the  ground  that  the  record  showed  a  former  conviction  for  the 
same  offense,  but  on  the  ground  that  the  several  penalties 
claimed  could  have  been  consolidated  and  recovered  in  the  for- 
mer suit,  and  that  having  failed  to  bring  them  all  into  that 
suit,  appellant  was  barred  from  any  further  recovery;  or  if  the 
}>enaltie8  when  aggregated  exceeded  the  jurisdiction  of  the 
justice,  then  the  suit  should  have  been  brought  in  some  court 
having  jurisdiction. 

We  understand  the  law  to  be  that  each  violation  of  the  ordi- 
nance constitutes  a  separate  cause  of  action,  for  which  the 
plaintiff  is  entitled  to  recover  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars;  that  it  is  not  obliged  to  reduce 
its  demand  upon  any  one  or  more  causes  of  action,  when  it 
has  several,  in  order  that  they  may  come  within  the  jurisdiction 
of  the  justice,  but  the  utmost  that  could  be  required  of  it  would 
be  to  consolidate  two  violations  of  the  ordinance.  This  was 
done  in  the  first  case.  The  judgment  was  for  the  penalties  for 
at  least  two  violations  of  the  ordinance.  No  more  could  have 
been  brought  into  that  suit,  for  the  minimum  penalty  for  the 
next  offense  would  have  been  $25,  and  this  sum  added  to  the 
verdict  would  have  brought  the  amount  above  the  jurisdiction 
of  the  justice.  Appellant  was  not,  therefore,  bound  to  consol- 
idate all  its  causes  of  action  in  the  first  suit. 

But  it  is  contended  that  these  several  penalties  constituted 
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but  one  cause  of  action,  and  if,  when  added  together,  they 
amounted  to  more  than  the  sum  over  which  the  justice  had  ju- 
risdiction, the  suit  should  have  been  brought  in  some  other 
court,  for  the  reason  tliat  appellant  had  no  right  to  split  its  de- 
mand. The  case  of  Lucas  v.  LeCompte,  42  111.  305,  referred  to 
by  counsel,  holds  that  a  running  account  constitutes  but  a  sin- 
gle cause  of  action,  while  several  promissory  notes  constitute 
several  causes  of  action.  Until  an  account  is  rendered  and  a 
request  made  for  payment,  it  may  well  be  said  that  each  addi- 
tional item  of  credit  is  but  adding  to  a  previous  indebtedness, 
and  that  the  whole  constitutes  but  a  single  cause  of  action. 

We  find  no  proof  in  the  record  that  appellant  kept  a  run- 
ning account  with  appellee,  or  gave  him  credit  for  the  succes- 
sive penalties  as  they  were  incurred,  but  on  the  contrary,  we 
think  appellee  had  a  right  to  treat  each  successive  violation  of 
the  ordinance  as  a  separate  cause  of  action,  and,  if  bound  to 
consolidate  at  all,  it  was  not  bound  to  consolidate  more  than 
two  offenses  in  any  one  suit.  It  was,  therefore,  error  for  the 
court  below  to  hold  the  said  judgment  an  absolute  bar  to  the 
prosecution  of  all  violation  of  the  ordinances  prior  to  Decem- 
ber 29th,  1879.  If  appellee  intended  to  rely  upon  that  judg- 
ment as  a  former  conviction  for  the  same  offenses,  then  the 
identity  of  the  causes  of  action,  as  well  as  of  the  parties,  should 
have  been  left  to  the  jury,  as  the  statute  (L.  1879,  p.  79)  pro- 
vides that  no  such  recovery  shall  constitute  a  defense  to  any 
other  prosecution  of  the  same  party  for  any  other  violation  of 
such  ordinance,  although  the  different  causes  of  action  existed 
at  the  same  time,  and,  if  united,  would  not  have  exceeded  tiie 
jurisdiction  of  the  court  or  magistrate.  The  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 
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William  M.  Hughes 

V. 

William  G,  Lumsden. 

1.  Statement. — AppeUee,  as  special  commissioner,  held  notes  belongmg 
to  Mrs.  A.  Upon  the  representation  of  her  husband  that  he  was  acting  as  her 
agent,  appellee  delivered  the  notes,  properly  indonied,  to  appellant,  in  part 
payment  of  land  purchased  of  him  by  Mr.  A.  Afterwards  Mr.  A.  repudiated 
the  contract,  and  refused  to  accept  a  deed  of  the  land,  whereupon  appellee 
demanded  a  return  of  the  notes,  and  failing,  brought  trover  for  their  conver- 
sion, against  appellant. 

2.  AoENCT. — ^An  instruction  that  if  Mrs.  A.,  through  her  agent,  ordered 
appellee  to  turn  over  these  notes  in  part  payment  of  land  sold  to  her  husband, 
then  such  order  and  acceptance  and  delivery  amounted  to  a  receiving  of  the 
notes  by  Mrs.  A.,  and  appellee  cannot  maintain  this  action  was  proper,  cor- 
rectly states  the  law,  and  should  have  been  given. 

3.  Statute  of  Frauds. — ^An  objection  that  the  contract  for  sale  of  the 
lands  not  being  in  writing  was  void  under  the  statute  of  frauds,  cannot  be 
raised  by  appellant,  because  he  was  not  a  party  to  the  contract.  He  held  the 
notes  merely  as  the  trustee  of  Mrs.  A. 

4.  Conditional  Delivery. — ^The  promise  by  appellant  to  procure  a  re- 
ceipt from  Mrs.  A.  for  the  notes,  and  deliver  the  same  to  appellee,  did  not  ren. 
der  the  delivery  conditional,  so  that  a  failure  would  authorize  appellee  to 
avoid  the  contract.  « 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  E.  P.  KiRBYj  Judge,  presiding.  Opinion, filed  April  6, 
1881. 

Mr.  W.  P.  Callon,  for  appellant;  that  the  indorsing  and 
delivery  of  the  notes  to  appellant  invested  him  with  the  legal 
title,  cited  Edwards  on  Bills,  248;  Beattie  v.  Brown,  64  Hi. 
360;  Peacock  v.  Rhodes,  Dougl.  633. 

A  demand  and  refusal  are  no  evidence  of  conversion  unless 
at  the  time  of  the  refusal  the  thing  demanded  was  in  the  pos- 
session of  the  defendant:  11  Vt.  351;  1  Richardson,  65;  7 
Wend.  354. 

Mr.  James  H.  Kellogg  and  Mr.  H.  G.  Whitlock,  for  ap- 
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pellee;  that  the  contract  was  void  bj  tlie  Statute  of  Frauds, 
cited  Temple  v.  Johnson,  71  111.  13. 

Upon  a  failure  to  execute  the  contract  the  parties  could  re- 
cover the  money  paid:  Wheeler  v.  Mather,  56  111.  241;  Bry- 
8on  V.  Crawford,  68  111.  362. 

KiGBEE,  J.  Appellee  recovered  a  judgment  against  appel- 
lant in  the  court  below  in  an  action  of  trover,  for  the  value  of 
certain  promissory  notes,  executed  and  delivered  to  him  as  a 
special  commissioner,  appointed  by  the  Circuit  Court  of  Mor- 
gan county,  in  payment  for  the  interest  of  Mrs.  Jane  Ash,  in 
a  tract  of  land  sold  by  him  under  a  decree  of  said  court 

After  the  sale  the  notes  in  question  were  indorsed  by  ap- 
pellee, and  by  him  tendered  to  Mrs.  Ash,  who  expressed  some 
dissatisfaction  with  the  sale,  and  refused  to  receive  them. 

Subsequently  her  husband,  Granville  Ash,  contra<'ted  with 
appellant  to  purchase  from  him  a  tract  of  land,  and  in  part 
payment  therefor,  to  give  him  the  said  notes  belonging  to  his 
wife,  then  in  the  hands  of  appellee  as  such  commissioner;  and 
at  the  same  time  representing  himself  as  the  agent  of  his  wife 
and  as  having  authority  to  act  for  her,  directed  appellant  to 
go  to  appellee,  and  get  from  him  the  said  notes. 

Appellant  applied  to  appellee  for  said  notes,  and  then  and 
there  truly  represented  to  him  all  the  facts  aforesaid,  and  re- 
ceived from  him  the  notes  with  his  indorsement  thereon,  in 
part  payment  for  said  land. 

A  few  days  after  the  transfer  of  the  notes.  Ash  repudiated 
the  contract  and  refused  to  accept  a  deed  from  appellant  for  the 
land,  whereupon  appellee  demanded  the  return  of  said  notes, 
and  failing  to  get  them,  brought  this  suit. 

On  the  trial  of  the  cause,  the  court  refused  to  give  to  the 
jury  the  following  instruction  on  behalf  of  appellant: 

''  That  if  the  evidence  shows  that  Lumsden  held  the  notes 
made  payable  to  himself  as  the  distributive  share  of  Mrs.  Ash, 
which  she  at  first  refused  to  accept,  and  if  the  evidence  furtlier 
shows  that  Mrs.  Ash  afterwaixis,  through  her  agent,  ordere<l 
Lumsden  to  turn  these  notes  over  to  Hughes  (which  he  did)  in 
part  payment  for  lands  sold  by  Hughes  to  Ash,  then  such  or- 
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der  and  acceptance  and  delivery  by  Lumsden,  he  having  in- 
dorsed them,  amount  to  a  receiving  of  the  notes  by  Mrs.  Ash, 
and  Lnmsden  cannot  maintain  this  action." 

This  instruction  correctly  states  the  law,  and  should  have 
been  given. 

It  is  insisted  by  appellee,  however,  that  it  was  properly  re- 
fused because  there  was  no  evidence  tending  to  show  the  au- 
thority of  Ash  to  bind  his  wife  in  the  sale  of  her  notes. 

Ash  himself  was  called  as  a  witness  by  appellant,  and  if  we 
are  to  credit  his  evidence,  which  is  not  contradicted,  there  is 
not  much  room  to  question  his  authority.  He  was  living  with 
his  wife,  and  acting  as  her  agent,  whether  with  or  without  her 
authority,  no  one  had  better  means  of  knowing,  and  he  testi- 
fies that  whatever  he  did  in  the  matter  was  as  agent  for  his 
wife,  and  as  he  understood,  by  her  authority. 

The  question  of  his  authority  to  act  for  his  wife  was  for  the 
jury  to  determine,  and  was  properly  submitted  by  the  instruc- 
tion. 

Again,  appellee  insists  that  appellant  acquired  no  right  to 
the  notes,  because  the  contract  for  the  purchase  of  the  land 
was  not  in  writing,  and  therefore  void  under  the  Statute  of 
Frauds. 

Even  if  the  contract  was  void  for  the  reason  assigned,  the 
statute  could  only  be  interposed  by  the  parties  to  the  contract, 
and  not  by  Lumsden,  who  had  no  interest  in  it.  So  long  as  they 
were  satisfied,  it  was  not  his  business  whether  it  was  in  writing 
or  not.  He  held  the  notes  as  trustee  for  Mrs.  Ash,  having  no 
interest  in  them,  and  if  he  delivered  them  to  Hughes  in  pay- 
ment for  the  land  sold  by  him  to  Ash,  by  the  direction  of  Mrs. 
Ash  through  her  authorized  agent,  it  was  the  same  as  if  he  had 
delivered  them  to  her  in  person,  and  from  that  moment  he 
ceased  to  have  any  interest,  either  general  or  special,  in  the 
notes,  and  no  subsequent  repudiation  of  the  contract  could  re- 
invest him  with  title  to  the  notes  or  any  right  to  their  posses- 
sion. 

Ko  doubt  if  Hughes  should  be  unable  to  comply  with  his 
contract,  or  refuse  to  make  a  deed  upon  demand  and  tender  of 
the  balance  of  the  purchase-money,  the  purchaser  or  his  legal 
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representatives  could  recover  back  the  purchase-money   ad- 
vanced, with  interest. 

The  promise  of  appellant  at  the  time  he  received  the  notes, 
to  procure  a  receipt  from  Mrs.  Ash  and  deliver  the  same  to 
appellee,  was  exacted  by  appellee  for  his  own  protection,  but 
did  not  render  the  delivery  conditional,  so  that  a  failure  would 
authorize  appellee  to  avoid  the  contract  and  recover  the  notes 
back.  He  might  have  retained  the  notes  until  he  got  the  re- 
ceij)t,  or  contracted  for  their  return  in  case  of  failure  to  get 
it:  but  instead  he  parted  with  the  notes,  relying  upon  the  prom- 
ise of  appellant  that  he  would  furnish  the  receipt  at  some  fu- 
ture time. 

The  principal  contract  can  be  performed  by  the  parties  in 
interest  independent  of  this  promise,  and  hence  iVtJannot  be 
regarded  as  a  condition,  the  breach  of  which  will  authorize 
the  avoidance  of  the  contract,  but  as  a  stipulation  only,  the 
breach  of  which  gives  an  action  to  the  injured  party.  2 
Parsons  on  Contracts,  §  527. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Davis,  J.,  dissenting. 


Illinois  Female  College 

V. 

Hattie  E.  Perry. 

1.  Atj^egationb  akd  proof  must  correspokd.— The  court  finds  that 
the  contract  as  set  out  in  the  declaration,  materially  varies  from  that  estab- 
lished by  the  evidence,  and  the  plaintiff  is  not  entitled  to  recover. 

2.  Contract — Failure  to  perform. — Appellee  contracted  with  ap- 
pellant to  serve  as  teacher  for  a  year  at  a  stipulated  salary,  appellant  to  pro- 
vide  her  with  a  room.  In  respect  to  the  room,  appellee  expressed  a  wish  for 
one  upon  the  second  floor,  but  appellant  bein^  unable  to  give  her  such  a 
room,  provided  one  upon  the  third  floor,  whereupon  appellee  dedined  to  en- 
ter upon  her  duties  as  teacher.  Held,  that  a  failing  to  provide  a  room  as 
requested  by  appellee,  did  not  justify  her  in  refusing  to  act  as  teacher,  and 
she  was  not  entitled  to  recover. 

Appeal  from  the  Circuit  Conrt  of  Morgan   county;    tlie 
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Hon.  ChrRus  Eples,  Judge,  presiding.  Opinion  filed  April  6, 
1881. 

Messrs.  Brown,  Ejrby  &  Russell,  for  appellant ;  that  tlie 
allegations  and  proof  must  correspond,  cited  1  Chitty's,  PI. 
265;  Smith  v.  Frazer,  61  111.  164;  Helm  v.  Oantrel,  59  111.  524. 

Messrs.  Morrison,  Whitlock  &  Lippinoott,  for  appellee;  as  to 
the  right  to  sue  tor  breach  of  contract  before  the  expiration  of 
the  contract  time,  cited  Roper  v.  Johnson,  4  Eng.  Kep.  397; 
Hochster  V.  De  La  Tour,  2  E.  &  B.  678;  Frost  v.  Knight,  7 
Exch.  Ill;  Fox  v.  Kitton,  19  111.  519. 

Davis,  J.  This  action  was  brought  by  Hattie  E.  Perry,  to 
recover  damages  from  appellant  for  an  alleged  failure  to  fur- 
nish her  with  employment  as  a  teacher,  and  with  a  room,  un- 
der an  alleged  contract  entered  into  between  Dr.  W.  F.  Short, 
as  president  of  the  Illinois  Female  College,  and  appellee. 

The  contract,  as  set  out  in  the  several  counts  of  the  declara- 
tion^ and  the  breaches  complained  of,  are  substantially  as  fol- 
lows :  That  appellee  contracted  with  appellant  to  teach  Latin 
and  modem  languages  in  its  school,  for  the  school  year  com- 
mencing in  September,  1879,  and  ending  in  June,  1880,  for 
three  hundred  dollars  per  year,  including  home,  or  rooms,  and 
washing,  which  appellant  contracted  to  give  ;  and  that  appel- 
lant contracted  with  appellee  to  give  her  as  home,  a  room  on 
the  second  floor  of  the  building  of  appellant,  with  three  win- 
dows, two  in  front ;  and  that  appellee  was  then  and  there,  to- 

wit,  on  the day  of  September,  1879,  ready  and  willing  to 

accept  said  roomi  on  second  floor  of  said  college  building,  with 
three  windows,  and  was  then  and  there  ready  to  perform  her 
duties  as  teacher  of  Latin  and  modern  languages  in  said  school 
for  said  appellant,  as  contracted,  and  then  and  there  oflered  to 
accept  said  room  and  perform  said  services  for  appellant, 
according  to  the  terms  of  said  contract,  and  requested  appel- 
lant to  permit  her  to  occupy  said  room  and  perform  said  ser- 
vices according  to  said  contract.     But  appellant  refused   to 
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allow  appellee  to  occupy  said  room  and  perform  said  services, 
and  still  refuses. 

It  appears  by  the  record,  that  on  the  12th  of  May,  1879, 
appellee  who  was  then  teaching  in  Frederic  county,  Maryland,  ap- 
plied  by  letter  to  Dr.  W.  F*  Short  for  a  position  as  a  teacher  in  the 
Illinois  Female  College,  at  Jacksonville,  Illinois.  Several  let- 
ters passed  between  the  parties  with  reference  to  the  condition 
of  the  school :  the  number  of  teachers,  the  number  of  daily 
recitations,  the  services  expected  to  be  rendered  by  each 
teacher  ;  and  in  one  of  these  letters  it  was  stated  that  each  of 
the  teachers  had  a  room  or  rooms  well  furnished,  but  no  fur- 
ther reference  to  the  room  was  made  in  the  correspondence 
until  after  the  completion  of  the  contract 

The  correspcmdence  finally  resulted  in  an  offer  made  by  Dr. 
Short  to  appellee,  that  for  teaching  in  the  department  of  Latin, 
German  and  French,  for  the  next  school  j'ear,  commencing  on 
the  10th  of  September,  1879,  he  would  pay  her  three  hundred 
dollars,  includiDg  home  and  washing. 

To  this  she  replied  she  had  considered  his  offer,  and  would 
accept  the  three  hundred  dollars  and  home.  He  immediately 
answered  that  he  should  consider  the  department  of  Latin  and 
modern  languages  filled. 

This  is  the  contract  as  made  by  the  parties,  and  is  not  the 
contract  as  set  out  in  the  declaration  of  appellee. 

The  contract,  as  made,  would  entitle  appellee  to  her  salary 
of  three  hundred  dollars  for  teaching,  and  also  to  a  home  and 
washing.  This  would  include  a  room  or  rooms  well  furnished, 
such  as  the  correspondence  between  the  parties  represented  as 
being  furnished  to  each  of  the  teachers.  But  it  would  not  en- 
title her  to  any  particular  room,  or  to  one  on  any  specified 
story  of  the  building. 

It  is  true  that  after  the  contract  was  fully  consummated, 
appellee  again  wrote  to  Dr.  Short  requesting  some  information 
regarding  her  room  and  the  number  of  windows  it  contained, 
for  which  curtains  would  be  required ;  and  in  this  letter  she 
expressed  a  preference  for  a  room  on  the  second  floor,  if  a  front 
room.  To  this  a  reply  was  made  that  her  room  would  be  on 
the  second  floor,  and  would  have  three  windows — two  in  front 
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Bnt  in  a  few  days  afterwards  Dr.  Short  wrote  to  her  again, 
that  he  found  at  that  late  day  that  one  of  his  teacliers  was  un- 
able to  keep  her  engagements  with  him,  and  in  consequence 
of  the  disappointment  he  would  have  to  assign  her  a  room  on 
tlie  third  floor,  having  only  two  windows,  but  in  all  other  re- 
spects equally  as  pleasant  as  the  first.  He  also  informed  her 
that  the  school  would  open  on  the  tenth  day  of  September. 

We  consider  the  assignment  of  the  room  on  the  second  floor 
to  appellee  as  a  matter  of  favor,  and  not  as  a  right  under  the 
terms  of  the  contract,  and  we  do  not  think  that  such  assign- 
ment changed  the  terms  of  the  contract  as  entered  into  by  the 
parties  in  any  degree,  or  that  it  precluded  appellant  from 
changing  the  room  of  appellee,  as  might  become  necessary  or 
convenient,  provided  the  new  room  to  be  given  should  be  a 
room  well  I'urnished,  as  stipulated  by  the  contract. 

It  also  appears  by  the  record  that  when  appellee  was  in- 
formed that  it  would  be  necessary  to  change  her  room  to  the 
third  floor,  several  other  letters  were  written  by  appellee,  in  one 
of  winch,  written  on  the  3rd  of  September,  she  expressed 
great  disappointment  at  the  change  of  rooms,  and  a  feeling 
that  she  could  not  room  on  the  third  floor  on  account  of  going 
up  and  down  stairs,  and  that  she  must  have  a  front  room  and 
a  pleasant  one  if  she  came.  On  the  next  day  she  again  wrote, 
renewing  her  expressions  of  dissatisfaction  at  the  change  of 
room,  and  of  the  unwillingness  of  her  friends  that  she  should 
go  to  Illinois.  She  informed  Dr.  Short  that  she  had  intended 
to  leave  home  in  time  to  reach  Jacksonville  on  the  day  flxed 
on  for  the  opening  of  school,  but  now  she  would  not  leave  un- 
til she  again  heard  from  him,  as  her  people  were  very  much 
opposed  to  her  rooming  on  the  third  floor.  On  the  11th  of 
September,  Dr.  Short  wrote  and  sent  a  telegram  to  appellee, 
that  as  matters  were  at  the  time  of  the  receipt  of  her  letter  of 
4th  instant  lie  was  unable  to  make  the  change  in  room,  and  so 
had  made  other  provisions  for  the  department  of  Latin  and 
modern  languages  for  this  year. 

It  seems  that  the  school  opened  on  Wednesday,  September 
lOtli,  and  on  the  Monday  following,  appellee  reached  Jackson- 
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ville,  and  found  another  teacher  had  been  employed  to  fill  the 
vacancy. 

We  think  that  the  contract  as  set  out  in  the  declaration,  ma- 
terially varies  from  that  established  by  the  evidence  ;  and. 
further,  that  appellee,  by  her  conduct  after  the  chan<ije  of  room, 
and  by  her  failure  to  be  present  at  the  commencement  of  tlie 
school  to  enter  upon  the  discharge  of  her  duties  as  teacher, 
justified  appellant  in  considering  the  contract  as  rescinded. 

The  court  below  having  rendered  a  judgment  in  favor  of  ap- 
pellee on  the  verdict  of  the  jury,  tlie  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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William  S.  Hodge  et  al. 
The  P>x)ple,  use,  etc. 

Sheriff— Compensation — Allowance  for  expenses  of  office. — A 
sheriff  may  tetain  from  the  fees  collected  by  him,  the  amount  of  his  compen- 
sation, and  such  reasonable  smns  as  he  has  necessarily  paid  out  for  clerk 
hire,  and  other  expenses  of  his  office,  irrespective  of  the  sums  fixed  by  the 
county  board  for  derk  hire  and  expenses. 

Ekrob  to  the  Circuit  Court  of  Pope  county;  the  Hon.  D. 
M.  Browning,  Judge,  presiding.  Opinion  filed  April  7, 1881. 

Mesflra.  Morris  &  Boykr  and  Mr.  J.  A.  Rose,  for  plain-   , 
tiffs  in  error;  that  the  sheriff  might  retain  suflScient  to  pay  the 
expenses  of  his  office,  cited  Constitution  of  1870,  Art.  X,  §  10; 
Kev.  Stet.  1874,  521;  Cullom  v.  Dolloff,  94  111.  330;  Brisco 
V.  Clark  Co.  95  Bl.  309. 

Mr.  Wesley  Sloan,  for  defendant  in  error;  that  a  person  ac- 
cepting a  public  office  at  a  fixed  salary  is  bound  to  perform  its 
duties  for  the  salary,  cited  City  of  Decatur  v.   Vermillion  Co. 
77  111.  315;    Kilgore  v.  The  People,  76  111.  548;  Hughes  v. 
Tot-vni    IS  (193J 

Digitized  by  VjOOQ IC 


194  Appellate  Courts  of  Illinois. 

Hodge  V.  The  People. 

The  People,  82  111.  78;  Wheelock  v.  The  People,  84   111.   551. 
The  sheriiTs  account  must  be  approved  and  allowed  bj  the 
county  board:  Rev.  Stat.  1874,  521. 

Wall,  P.  J.  This  was  an  action  of  debt  on  the  oflScial 
bond  of  William  S.  Hodge,  sheriff  of  Pope  county.  Various 
questions  have  been  raised  and  argued,  some  of  them  not  nec- 
essary to  consider  in  the  view  we  take  of  the  case,  and  we 
shall  not  follow  the  order  in  which  they  are  presented,  but  will 
dispose  of  the  main  controversy  as  it  appears  to  us  from  the 
record.  The  pleadings  are  quite  voluminous,  and  perhaps 
there  are  technical  objections  and  questions  which  might  be 
urged.  These  will  be  overlooked  as  coming  too  late,  or  as  be- 
ing of  not  suflScient  importance  to  justify  their  examination. 
Tlie  declaration  alleges  in  substance  that  the  county  board  at 
the  September  meeting  before  the  election  of  the  sheriff  fixed 
his  salary  at  one  thousand  dollars,  and  allowed  him  the  further 
sum  of  five  hundred  dollars  per  annum  for  deputy  and  clerk 
hire,  to  be  paid  out  of  the  fees  actually  earned  and  collected; 
that  the  sheriff'  earned  and  collected  more  than  enough  to  cov- 
er these  allowances,  but  ignoring  the  provision  with  regard  to 
his  deputy  and  clerk  hire  charged  the  county  with  a  mi?ch 
larger  sum  for  these  items,  and  though  the  county  board  re- 
jected this  report  and  required  him  to  pay  into  the  county 
treasury  the  amount  collected  in  excess  of  these  allowances,  he 
had  refused  to  do  so,  and  this  suit  was  brought  to  recover  said 
excess. 

The  defendant  filed  a  number  of  special  pleas  to  the  several 
breaches,  averring  that  the  necessarj'  expenses  of  the  office,  in- 
cluding the  items  for  deputy  and  dlerk  hire,  were  in  excess  of 
said  sum  of  five  hundred  dollars,  and  were  in  excess  of  the 
amount  collected  by  him  above  the  sum  of  one  thousand  dol- 
lars allowed  for  his  compensation,  so  that  retaining  only  tlie 
one  thousand  dollars,  and  the  amount  actually  paid  out  for  the 
necessary  expenses  of  the  office,  including  the  deputy  and  clerk 
hire,  nothing  would  remain  in  his  hands  of  the  sura  actually 
earned  and  collected.  A  demurrer  was  sustained  to  the  pleas. 
We  think  the  5th  and  7th  pleas  present  this  proposition  sub- 
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stantially,  and  if  it  constitutes  a  good  defense  the  court  erred, 
and  this,  as  we  understond  the  record,  is  really  the  point  for 
decision.  The  Constitution,  Art.  X,  Sec.  10,  requires  the 
county  board  to  "  Fix  the  compensation  of  all  county  oflScers, 
with  the  amount  of  their  necessary  clerk,  hire,  stationery,  fuel 
and  other  expenses."  It  also  provides  that  the  compensation 
of  no  officer  shall  be  increased  or  diminished  during  his  term 
of  office.  The  Supreme  Court  have  decided  that  "  compen- 
sation," as  here  used,  applies  only  to  the  sura  allowed  the 
officer  for  his  personal  services.  Cullom  v.  Dolloft*,  94  111. 
330;  Briscoe  v.  Clark  County,  95  111.  309.  As  to  this  "com- 
pensation," there  can  be  no  change  during  the  official  term. 
But  as  to  the  allowance  for  expenses  of  the  office,  it  is  other- 
wise. In  the  Dolloff  case,  it  was  held  that  though  the  board 
had  allowed  a  certain  sum  for  clerk  hire  and  other  ex- 
penses, yet  unless  this  sum  was  required  for  these  purposes  it 
could  not  all  be  retained,  for  the  plain  reason  that  such  a  prac- 
tice would  lead  to  an  evasion  of  the  Constitution  which  had 
fixed  the  maximum  to  be  paid  to  the  officer  for  his  personal 
services.  In  the  Briscoe  case,  it  was  held  that  though  the 
board  had  fixed  a  sum  for  clerk  hire  and  other  expenses,  yet  if 
^ch  snm  was  not  enongh  to  cover  the  actual  expenses,  it 
might  be  increased,  as  it  was  the  purpose  of  the  Constitution 
that  these  officers  should  be  allowed  all  that  might  be  neces- 
sary for  the  actual  expenses  of  the  office,  and  no  more.  The 
"compensation"  is  to  he  fixed,  emd  cannot  be  changed,  but 
the  allowance  for  expenses  must  depend  upon  necessity,  and  as 
the  circumstances  cannot  be  foreseen,  this  allowance  may  be 
changed  from  time  to  time  as  occasion  may  require,  and  in  that 
case  the  act  of  the  board  in  fixing  this  allowance  in  advance 
was  characterized  as  "extra  constitutional." 

In  the  Briscoe  case  the  board  made  a  second  order  abrogat- 
ing the  first,  and  providing  a  new  arrangement.  This  second 
order  was  by  reason  of  its  peculiar  features  regarded  as  vicious 
and  against  public  policy,  and  therefore  not  to  be  enforced,  but 
it  was  considered  sufficient  to  set  aside  the  first  order,  so  that 
the  matter  stood  as  though  the  board  had  made  no  order  in  re- 
gard to  the  expenses  of  the  office,  and  it  was  held  that  the  offi- 
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cer  should  be  allowed  whatever  was  shown  to  be  necessary  for 
the  purpose,  payable  out  of  the  fees  actually  cx>llected.  In  the 
case  at  bar  it  will  be  seen  that  the  board  made  an  allowance  of 
five  hundred  dollars  for  deputy  and  clerk  hire,  but  made  none 
for  the  other  items  of  "stationery,  fuel  and  other  expenses;" 
so  that  a  part  only  of  the  necessary  expenses  of  the  ofiBoe  was 
provided  for;  and  it  appears  from  the  pleas,  which  for  the 
present  purpose  are  admitted  to  be  true,  that  the  actual  expen- 
ses of  the  office  necessarily  incurred  were  in  excess  of  the  sum 
allowed  for  the  items  allowed  for  deputy  and  clerk  hire.  Hence, 
if  the  sheriff  must,  as  required  by  the  board,  pay  into  the 
county  treasury  the  excess  above  the  five  hundred  dollars,  it  is 
clear  that  he  is  compelled  to  meet  out  of  his  own  funds  a  por- 
tion of  the  office  expenses,  which  should  be  borne  by  the  coun- 
ty. Now  if  it  were  assured  that  the  original  order  of  the  board 
had  in  advance  provided  for  a  gross  sum  to  cover  all  these  items 
of  expense,  but  that  said  sum  was  not  enough,  the  question 
arises  whether  the  sheriff  would  be  without  remedy  if  the 
board  should  refuse  to  make  a  sufficient  allowance.  It  has 
been  seen  that  the  Constitution  intends  that  the  officer  shall 
have,  in  addition  to  his  compensation,  a  sum  sufficient  to  pay 
his  "  necessary  clerk  hire,  stationery,  fuel  and  other  expenses," 
payable  out  of  the  fees  collected,  and  the  statute  (Sec.  51,  Chap. 
53,  K.  S.)  provides  accordingly  that  the  officer  shall  keep  an 
account  of  such  expenditures  and  make  report  semi-annually, 
to  the  board,  it  being  the  duty  of  the  latter  to  audit  the  ac- 
count and  ascertain  the  exact  balance  of  fees  held  by  the  offi- 
cer after  such  expenses  as  the  board  may  approve  and  allow, 
requiring  the  balance.to  be  paid  into  the  county  treasury.  If 
this  is  his  right,  it  seems  too  clear  for  argument  that  he  can- 
not be  deprived  of  it  by  the  refusal  or  failure  of  the  board  to 
make  a  suitable  allowance,  and  if  the  board  should  persist  in 
holding  him  to  a  sum  which  had  been  allowed  in  advance,  and 
which  was  too  small,  he  would  not  be  bound  thereby,  but  might 
retain  the  sum  properly  chargeable  for  such  purpose,  the 
burden  of  proof  being  upon  him,  of  course,  to  show  the  ne» 
cessity  for  the  expenditure.  In  the  Board  of  Supervisors 
of  LaSalle  Co.  v.  Reynolds,  49  111.  186,  the  Supreme  Court 
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considered  the  proper  construction  of  Sec.  4  of  the  Pau- 
per Act,  which  made  it  the  duty  of  the  board  to  pay 
for  services  rendered  to  poor  persons  in  certain  cases, 
finch  sum  "  as  ought  to  be  allowed,"  and  it  was  held  that  the 
decision  of  the  board  was  not  final,  and  that  if  they  failed 
to  award  a  proper  amount  the  claimant  might  recover  what 
was  reasonable  for  the  service — saying  that  the  board  was  not 
a  court  trying  a  cause  whose  judgment,  when  there  was  juris- 
diction, would  be  binding,  but  was  merely  acting  as  a  board 
of  auditors,  and  that  their  decision  was  not  conclusive — and 
we  think  the  principle  there  aimonnced  may  well  be  applied  to 
this  case.  The  case  at  bar  is  unlike  the  case  where  the  board 
makes  an  order  fixing  the  compensation  at  a  given  sum  within 
the  constitutional  limit,  and  providing  that  such  compensation 
shall  include  the  expense  of  the  office.  In  such  case,  no  more 
can  be  retained.  Kilgore  v.  The  People,  76  111*.  548 ;  Wheelock 
V.  Tlie  People,  84  111.  551;  Jennings  v.  Fayette  County.  Opin- 
ion filed  Feb.  1881,  and  so  we  have  held  in  the  case  of  Hamil- 
ton County  V.  Buck,  decided  at  the  present  term.  It  follows 
from  what  has  been  said  that  the  5th  and  7th  pleas  present  a 
substantial  defense,  and  the  demurrer  should  have  been  over- 
ruled as  to  them.  The  sheriff  should  be  allowed  to  retain  the 
amount  fixed  for  his  '^  compensation,"  and  in  addition  thereto 
a  sum  sufficient  to  cover  the  amount  actually  paid  out  by  him 
for  "  necessary  clerk  hire,  stationery,  fuel,  and  other  expenses 
to  be  ascertained  from  the  evidence. 
The  judgment  is  reversed  and  the  cause  remanded. 

Keversed. 


Oliver  T.  Prickett 

V. 

David  P.  McFadden. 


1.  CoKTRACTS— Wabbaktt.— The  warranties  which  accompany  a  sale  of 
chattels,  are  of  two  kinds— as  to  title  and  of  quality;  and  such  warranties 
may  be  either  express  or  implied.    When  there  is  a  breach  of  warranty  as  tc 
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quality,  the  vendee  may  rescind  and  return  the  goods,  or  he  may  set  up  the 
breach  as  a  defense  to  an  action  for  the  price. 

2.  Rescission. — If  a  party  would  rescind  a  contract  of  sale,  he  must  act 
promptly  so  that  the  other  party  may  be  put  in  statu  guo,  and  a  rescission  can- 
not take  place J^  mutual  consent  after  such  delay  that  the  circumstances  of 
the  parties  are  altered  by  a  part  execution. 

Error  to  the  Circuit  Court  of  Jackson  county;  the  Hon- 
O.  A.  IIarker,  Judge,  presiding.    Opinion  filed  April  7, 1881. 

Messrs.  Barr  &  Lemma,  and  Mr.  Andrew  D.  Duff,  for 
plaintiff  in  error;  that  where  a  purchaser  has  paid  the  price, 
in  case  of  a  false  warranty,,  he  may  bring  his  action  on  the 
breach  without  returning  the  goods,  or  he  may  return  the 
goods  and  sue  for  the  price,  cited  Shields  v.  Pettee,  4  Com. 
122;  1  Parsons  on  Contracts,  591;  Oxendale  v.  Wetherell,  9 
B.  &  C.  386  ;  Eeed  v.  Rann,  10  B.  &  C.  441;  Bowker  v.  Hoyt, 
18  Pick.  665. 

If  the  vendor  refuses  to  receive  the  goods  when  tendered,  the 
purchaser  may  sell  them  at  their  market  value,  but  must  ac- 
count to  the  vendor  for  their  proceeds:  Chesterman  v.  Lamb, 
2  A  &  E.  129;  McKinzie  v.  Hancock,  Ry.  &  M.  436;  McLean 
V.  Dunn,  4  Bing.  722;  Woodward  v.  Thacher,  21  Vt  580;  1 
Parsons  on  Contracts,  593. 

Unless  there  is  fraud  or  the  contract  is  wholly  unexecuted,  a 
breach  of  warranty  does  not  authorize  the  purchaser  to  rescind 
the  contract  or  return  the  property:  Crabtree  v.  Kile,  21  III. 
180;  Kase  v.  John,  10  Watts,  109;  Vorhees  v.  Earl,  2  Hill, 
288;  Casey  v.  Gruman,  4  Hill,  626;  West  v.  Cutting,  10  Vt. 
536;  Myer  v.  Dwinell,  3  Wms.  298. 

When  the  purchaser  has  the  right  to  return  the  goods,  he 
must  do  so  within  a  reasonable  time:  Woods  v.  Kirk,  8  Foster 
324;  Weed  v.  Page,  7  Wis.  503;  Garland  v.  Spencer,  46  Me. 
528;  Dokne  V.  Dunham,  65  111.  512;  Frankenfield  v.  Freyman, 
1  Har.  56;  Dailey  v.  Green,  3  Har.  118. 

A  party  cannot  receive  and  retain  a  part  of  that  for  which 
he  bargained,  and  then  refuse  to  perform  his  part  of  the  agree- 
ment: Benjamin  on  Sales,  452;  Ellen  v.  Topp,  6  Exch.  424; 
Behn  v.  Burness,  3  B.  &  S.  751. 
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Mr.  "Wm.  J.  Allen,  Mr.  W.  H.  Woodward,  and  Mr.  F.  E. 
Albright,  for  defendant  in  error  ;  that  the  plaintiff  could  not 
recover  upon  an  implied  contract,  because  there  can  be  no  im- 
plied contract  where  goods  were  sold  under  an  express  agree- 
ment, cited  McMillan  v.  Vanderlip,  12  Johns,  165  ;  Jen- 
nings V.  Camp.  13  Johns,  94;  Ketchum  v.  Evertson,  13  Johns, 
365;  Stevens  V.  Beard,  4  "Wend.  604  ;  "Whitney  v.  Sullivan,  7 
Mass.,  109;Champlain  v.  Butler,  18  Johns,  169;  Eobertson  v. 
Lynch,  18  Johns,  451  ;  Champlain  v.  Rowley,  18  Wend.  187. 

Indebitatus  assumpsit  will  not  lie  in  this  case :  Mead  v. 
Degolyer,  16  Wend.  566. 

Plaintiff  should  have  declared  specially  :  Factor  v.  Heath, 
12  Wend.  477  ;  Lendregan  v.  Crowley,  12  Conn.  563  ;  Thorn- 
ton V.  Wynn,  12  Wheat.  183  ;  Ashley  v.  Reeves,  2  McCord, 
432. 

Wall,  P.  J.  The  plaintiff  in  error  sold  the  defetidant  in 
error  a  stock  of  drugs.  The  terms  of  this  sale  are  in  dispute. 
According  to  the  plaintiff  he  sold  the  goods  by  an  invoice 
wliich  he  received  from  one  Patten  of  whom  he  had  a  short 
time  before  bought  the  same  stock  and  the  goods  so  purchased 
of  Patten,  less  about  one  hundred  dollars  worth  were  all  there 
at  the  time  of  the  sale  to  the  defendant ;  that  the  invoice 
amounted  to  $1,950  ;  that  he  was  to  take  out  certain  articles, 
leaving  the  amount  sold  worth  $1,800  and  that  defendant  was 
to  take  the  stock  so  remaining  on  that  basis,  and  was  to  pay 
therefor  a  stock  of  groceries  valued  at  $750,  a  farm  vahied  at 
$1,000,  and  was  to  pay  cash  to  a  firm  in  Louisville  the  sum 
of  $50.  For  the  wheat  on  the  farm,  which  he  was  to  keep,  he 
was  to  onvey  to  plaintiff  a  lot  in  Carbondale  valued  at  §150. 

Defendant's  version  is  that  plaintiff  represented  tliat  the 
drug's  were  worth  $1,900,  for  which  he  proposed  to  take  the 
farm  at  $1,000,  the  stock  of  groceries  at  $700,  the  lot  in  Car- 
lK>ndale  at  $150,  and  $50  to  be  paid  to  the  firm  in  Louisville. 
When  the  parties  had  apparently  reached  a  point  of  agree- 
ment as  to  the  details  of  the  trade,  the  defendant  said  he  want- 
ed po  know  that  the  goods  were  all  there,  and  at  his  instance 
he  and  the  plaintiff,  with  some  assistance,  spent  a  part  of  one 
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day  in  comparing  the  goods  with  the  Patten  invoice  ;  and  it 
is  testified  by  the  witness  Boren,  who  was  called  by  the  plain- 
tiflF,  that  they  then  went  over  the  goods  which  were  on  the 
shelves  on  the  east  side  of  the  room  and  about  half  way  on  the 
west  side,  and  when  they  had  got  to  this  point  the  plaintiff, 
who  was  a  mail  agent,  said  it  was  time  for  him  to  go  to  his 
train  and  that  he  could  not  remain  longer  ;  but  at  tlie  instance 
of  defendant  he  did  remain  for  a  short  time  longer,  and  this 
witness  states  that  after  some  further  comparison  of  tlie  goods 
with  the  invoice,  the  defendant  concluded  to  take  the  stock  at 
the  invoice,  and  thereupon  the  plaintiff  gave  him  the  key  to 
the  drug  store,  and  received  from  him  the  key  to  the  grocery 
store.  The  defendant  testifies  that  on  this  occasion  when  he 
and  the  plaintiff  were  making  an  examination  of  the  goods, 
the  plaintiff  said  he  could  not  stay  any  longer,  and  assured 
him  that  there  were  goods  to  the  amount  of  $1,900  at  whole- 
sale  prices,  and  if  the  goods  were  not  found  there  he  would  put 
them  there,  and  that  upon  the  faith  of  this  representation  he 
then  closed  the  trade.  The  defendant  introduced  other 
evidence  tending  to  prove  that  state  of  facts,  and  on  this 
point  there  is  a  conflict  of  testimony,  as  to  which  we  refrain 
Irom  expressing  an  opinion,  as  the  case  must  be  submitted  to 
another  jury  for  trial. 

The  defendant  also  states  that  having  so  received  possession 
of  the  goods  he  opened  the  store  for  business,  making  sales  in 
the  ordinary  course,  and  that  in  about  two  weeks  he  discovered 
that  the  stock  amounted  to  considerably  less  than  $1,900, 
and  that,  as  appeared  by  an  invoice  taken  a  month  after  the 
trade,  the  value  was  barely  eleven  hundred  dollars. 

He  futher  says  that  a  week  or  two  after  the  trade,  the  plaintiff 
called  on  him  for  a  deed  for  the  farm,  but  that  he  then  de- 
clined to  make  it,  and  that  he  so  declined,  and  so  told  the 
plaintiff,  because  he  was  not  satisfied  that  he  had  got  the  full 
amount  of  goods  he  had  bargained  for.  He  finally  sold  tlie 
stock  to  his  brother  for  the  sum  of  twelve  hundred  dollars, 
having  been  in  possession  ever  since  the  trade,  during  which 
time  he  had  reduced  the  stock  by  sales  in  the  ordinary  course 
of  business,  and  had  replenished  to  some  extent  by   adding 
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fresh  goods.  Upon  the  farm  there  was  a  mortgage  for  $200^ 
and  it  was  a  part  of  the  agreement  that  to  secure  plaintiff 
against  this  lien,  defendant  was  to  give  him  a  mortgage  on 
two  lots  in  Carbondale,  but  about  the  time  or  shortly  after- 
that  plaintiff  requested  the  deed,  defendant  conveyed  these 
lots  to  his  father,  though,  as  he  asserts,  with  the  understand- 
ing that  the  latter  would  make  the  mortgage  if  plaintiff  should 
comply  with  his  part  of  the  contract.  After  defendant  sold 
the  stock  to  his  brother,  plaintiff  brought  his  action  of  indebi- 
tatus assumpsit  for  the  value  of  the  goods.  A  trial  by  jury  re- 
sulted in  a  verdict  for  defendant,  and  a  motion  for  a  new  trial 
having  been  overruled,  and  judgment  entered  on  the  verdict, 
plaintiff  brings  the  record  here  and  assigns  various  errors  as 
to  the  action  of  the  court  in  giving  and  refusing  instructions 
and  in  overruling  the  motion  for  a  new  trial.  It  is  not  to  be 
doubted  that  plaintiff  sold,  and  defendant  purchased  the 
specific  lot  of  goods  in  question,  and  that  there  is  no  breach  of 
warranty  as  to  the  title  or  quality,  but  the  dispute  is  entirely 
as  to  quantity. 

On  the  one  hand,  it  is  urged  that  the  seller  made  no  repre- 
sentation except  that  the  Patten  invoice  would  hold  out,  and 
there  is  no  evidence  that  it  did  not.  On  the  other,  it  is  is  con- 
tended that  the  seller  expressly  asserted  that  the  stock  was. 
worth  $1,900,  at  wholesale  prices — that  if  there  was  any  short- 
age, he  would  make  it  good — and  that  there  was  a  shortage 
amounting  to  some  eight  hundred  dollars.  Both  parties  as- 
sert that  they  have  ever  been  ready  and  so  assured  each  other 
to  live  up  to  their  respective  contracts  as  they  understood 
them,  but  as  they  disagreed  so  mdically  as  to  the  terms,  they 
were,  of  course,  not  able  to  adjust  the  matter.  . 

The  warranties  which  accompany  a  sale  of  chattels,  are  of  two 
kinds  in  respect  to  the  subject-matter,  viz.:  a  warranty  as 
to  the  title,  and  a  warranty  of  quality.  They  are  also  of  two 
kinds  in  respect  to  their  form, — they  may  be  express  or  implied. 
When  there  is  a  breach  of  warranty  as  to  quality,  the  vendee 
may  rescind  and  return  the  goods,  or  he  may  set  up  the  breach 
as  a  defense,  in  whole  or  in  part,  to  an  action  for  the  price. 
If  he  wishes  to  rescind,  he  must  act  promptly  ;  delay  or  any  act 
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equivalent  to  acceptance,  employment  or  disposition  of  the 
goods  after  he  knows  or  should  know  their  deficiency  if  it  exists, 
will  be  construed  either  into  an  admission  that  there  was  no  such 
deficiency,  or  into  a  waiver  of  his  ri^ht  to  rescind  because  of 
such  deficiency.  Parsons  on  Contracts,  Vol.  I,  Book  3,  chap. 
5:  A  rescission  cannot  occur  without  mutual  consent  if  cir- 
cumstances are  so  altered  by  a  part  execution  that  the  parties 
cannot  be  put  in  statu  quOy  for  if  the  contract  is  rescinded  at 
all  it  must  be  in  toto.  2  Kent's  Com.  650.  This  case  seems 
to  be  one  where  a  rescission  would  be  impracticable  if  any  con- 
siderable time  was  permitted  to  elapse,  and  according  to  the 
defendant's  own  testimony  it  was  some  two  weeks  after  he  got 
possession  before  he  discerned  the  alleged  shortage,  and  in  the 
meantime  he  had  been  selling  in  the  usual  course  of  business. 
Plaintiff*  had  also  been  in  possession  of  the  grocer}'  store,  and 
it  is  to  be  presumed  that  he  had  also  been  selling  and  changing 
the  character  of  the  stock.  Therefore  it  was  idle  for  the  de- 
fendant to  suggest,  as  he  did,  at  this  time,  or  afterwards,  that 
plain tiflT  should  take  back  his  drugs  and  give  back  to  defend- 
ant his  groceries.  It  was  impossible  for  the  parties  then  to  be 
placed  in  statu  quo^  and  the  defendant  was  in  no  position  then 
to  require  the  plaintiff  to  rescind. 

When  defendant  took  the  drugs  he  had  the  invoice  partly, 
probably  more  than  half  completed;  the  plaintiff  not  willing 
to  remain  longer,  asserted — as  he  says — that  the  in- 
voice would  hold  out  as  defendant  says  that  there  were  goods 
to  the  value  of  nineteen  hundred  dollars.  Whatever  there  was, 
it  was  all  present  and  all  delivered,  and  the  contract  was  exe- 
cuted so  far  as  the  seller  was  concerned.  If  the  buyer  intended 
to  exercise  a  right  of  rescission,  the  peculiar  circumstances  of 
the  transaction  were  such  that  it  devolved  upon  him  to  ascer- 
tain at  once  what  the  deficiency  was  and  offer  to  return  the 
goods  before  the  situation  changed.  He  might  easily  have 
completed  the  invoice  that  day  or  within  a  very  short  time. 
Geod  faith  required  him  to  act  promptly,  and  he  cannot  be 
permitted  to  retain  the  goods  without  examination,  sell  in  the 
ordinary  course  of  business  for  two  weeks  and  then  assert  a 
right  to  rescind.     Having  delayed  until  the  parties  could  not 
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be  placed  in  statu  quo  his  only  remedy  must  lie  in  a  reduc- 
tion of  the  price  to  be  paid.  If  it  is  urged  that  the  defendant 
W{i8  by  the  trade  to  exchange  certain  property  for  these  goods? 
and  that  he  is  now  called  on  to  pay  money — the  answer  is  that 
by  his  own  act  and  delay  he  has  rendered  a  rescission  impossi- 
ble and  that  he  will  not  be  allowed  to  take  advantage  of  this 
condition  of  things  and  thereby  retain  the  goods  without  pay- 
ing for  them.  Counsel  for  plaintiff  refer  us  to  a  number  of 
cases  where  the  vendor,  of  a  specific  quantity  of  goods,  as,  for 
instance,  a  number  of  bushels  of  grain  at  a  certain  price  per 
bushel,  to  be  paid  in  cash,  having  received  and  appropriated  a 
part  only  of  the  quantity  purchased,  the  vendor  refusing  to  de- 
liver the  balance  is  liable  for  the  amount  actually  received — 
This  case  is  unlike  such  a  case  in  two  respects.  First  the  en- 
tire quantity  sold  is  actually  delivered  and  there  is  an  alleged 
deficit  in  the  amount  it  was  affirmed  to  be,  or  to  be  worth — 
Second  the  price  was  to  be  paid  mainly  in  specific  articles  of 
property.  In  the  cases  and  authorities  which  have  fallen  un- 
der our  notice  the  breach  of  warranty  is  as  to  quality  and  not 
as  to  quantity. 

It  might  be  said,  however,  that  the  alleged  affirmation  in 
this  case,  while  it  was  in  terms  as  to  quantity  or  value  merely, 
stands  on  the  same  grounds  of  reason  and  justice  as  an  affirm- 
ation as  to  quality,  and  that  in  a  certain  sense  it  does  relate  to 
the  quality.  The  consideration  to  be  paid  by  the  vendee  in- 
cluded another  stock  of  goods  worth  an  agreed  sum,  a  farm 
worth  an  agreed  sum,  a  lot  worth  an  agreed  sum,  and  fifty 
dollars  to  be  paid  in  cash  to  a  third  party.  These  things  he 
was  willing  to  give  for  the  stock  of  drugs,  if  worth  a  certain 
sum,  as  he  says,  or  if  corresponding  with  a  certain  invoice,  as 
the  vendor  says;  and  while  the  goods  were  all  in  sight  and  all 
present  ready  to  be  delivered,  yet  consisting  of  a  great  number 
and  variety  of  articles  having  difierent  prices,  the  aggregate 
value  was  unknown  and  the  vendor  made  an  affirmation  as  to 
the  quantity,  on  the  faith  of  which  the  trade  was  closed.  It 
would  seem  that  such  a  case  is  within  the  reason  and  spirit  of 
the  rules  applicable  to  warranty  of  quality,  and  that  if  the 
vendee  had  taken  such  prompt  action  as  was  within  his  power 
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to  ascertain  the  truth,  and  if  there  was  a  breach  had  promptly 
rescinded  the  contract,  so  that  the  vendor  would  have  been 
in  statu  quo^  he  miglit  have  avoided  all  liability,  but  in  oar 
opinion  he  did  not  so  act.  It  is  not  necessary  to  consider  and 
discuss  the  various  instructions  in  detail.  In  so  far  as  they 
are  opposed  to  the  views  here  expressed  they  should  be  modi- 
fied. If  the  plaintiff  made  a  warranty  as  to  the  quantity  of 
the  goods  upon  the  faith  of  which  the  trade  was  made,  and  if 
the  goods  did  not  come  up  to  the  warranty  he  can  recover  only 
their  value,  less  any  payment  that  may  have  been  made  and 
less  any  damage  the  defendant  may  have  sustained,  if  any  can 
be  shown  by  reason  of  not  getting  what  he  bargained  for. 
The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Richard  Richeson 

V. 

John  D.  Richeson. 

1.  Highways — Resebvation  in  deed — Amounts  to  dedication. — 
Where  a  grantor  conveyed  certain  tracts  of  land,  the  deed  containing  a  con- 
dition that  the  grantee  should  permit  certain  public  roads  then  ronning  acrosg 
said  lands,  to  remain  open  to  the  public  use,  such  condition  in  the  deed 
amoimted  to  a  dedication  by  the  grantor  of  the  land  occupied  by  the  roads, 
to  the  public,  and  thereafter  he  had  no  more  interest  in  the  same  than  any 
other  person,  and  without  alleging  a  special  injury  to  himself,  he  could  not 
maintain  an  action  against  the  grantee  for  closing  such  roads. 

2.  Obstkuctino  highways — Remedy. — When  a  public  highway  is  ob- 
structed in  such  a  manner  as  to  interfere  with  the  public  use  only,  and  pro- 
ducing no  special  damage  to  any  individual,  the  remedy  is  by  indictment  or 
by  information  in  the  name  of  The  People. 

3.  Private  remedy. — When  an  individual  iB  directly  and  injurionsly 
affected  he  may  have  his  remedy,  and  a  court  of  equity  will  interfere  by  in- 
junction, if  necessary;  but  the  complainant  should  show  by  his  bill  that  he 
has  suffered  or  will  suffer  substantial  iig'uiy  for  which  he  would  be  entitled  to 
recover  at  law. 

4.  Preliminary  injunction,  when  granted. — When  the  iiyury  com- 
plained of  is  undeniably  a  nuisance,  and  irreparable  mischief  will  ensue,  a 
court  of  equity  will  not  await  the  result  of  a  trial  at  law,  but  will  interfero  at 
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onoe;  but  it  will  not  do  so  until  the  issne  has  been  tried  at  law,  where  the 
thing*  Boagbt  is  not  unavoidably  a  nuisance,  but  only  something  which  may 
perhaps  prove  to  be  so  upon  trial. 

5.  Pbagtice  in  chancubt — Sworn  answer  as  evidence. — In  this 
case  an  answer  under  oath  was  required,  and  so  far  as  it  was  responsive  to  the 
allegations  in  the  bill,  and  was  not  disproved  by  the  testimony  of  two  wit- 
nesses it  must  prevail.  The  allegations  in  the  bill  not  being  8upx)orted  by 
evidence  sufficient  to  overcome  the  sworn  answer,  the  decree  should  have  been 
for  defendant. 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the 
Hon.  O.  A.  Haskeb,  Judge,  presiding.  Opinion  filed  April 
7,  1881. 

M».  Thomas  J.  Layman,  for  appellant;  that  an  injunction 
should  not  be  granted  to  prevent  obstruction  of^a  highway, 
cited  Craig  v.  The  People,  47  111.  487. 

Injunctions  are  never  allowed  to  correct  wrongs  already  per- 
X>etrated:  Menard  v.  Hood,  68  111.  121. 

Or  to  obtain  affirmative  relief:  Baxter  v.  Board  of  Trade,  83 
m.  146;  Fisher  v.  Board  of  Trade,  80  111.  85;  Wangelin  V. 
Goe,  50  111.  459.  . 

Where  a  street  is  vacated,  the  fee  reverts:  Gebhardt  v.  Reeves, 
75  lU.  301;  Hunter  v.  Middleton,  13  111.  50;  I.  B.  &  W.  R.  R 
Co.  V.  Hartley,  67  111.  439;  Galbraith  v.  Leittich,  73  111.  209; 
Town  of  Partridge  v.  Snyder,  78  111.  519;  Champlin  v.  Mor- 
gan, 20  111.  181;  Town  of  Lewiston  v.  Proctor,  27  111.  414. 

The  public  lose  their  right  to  a  highway  by  an  abandon- 
ment: Peoria  v.  Johnston,  56  111.  45  ;  Power  r.  Watkins,  58 
III.  380. 

There  being  a  sworn  answer,  it  was  a  complete  defense  in 
the  absence  of  evidence  to  disprove  it:  Stoofer  v.  Marchen,  16 
111.  553;  Phelps  v.  White,  18  111.  41;  Panton  v.  Tefl,  22  111. 
366;  Wynkoop  v.  Cowing,  21  111.  570;  Gregg  v.  Renfrew,  24 
111.  620;  Myers  v.  Kinzie,  26  111.  36;  Trout  v.  Emmons,  29 
111.  433;  Buntin  v.  Wood,  29  111.  504;  Barton  v.  Moss,  82  111. 
50;  Marple  v.  Scott,  41  111.  50. 

Mr.  J.  B.  TuRNTEB,  for  appellee;  that  abandoning  the  demurrer 
was  a  waiver  of  all  objection  to  the  bill;  cited  Craig  v.  The 
People,  47  111.  487. 
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Where  parties  set  up  new  matter  in  their  answer  they  must 
establish  thenr  by  independent  proof :  Mahoney  v.  Mahoney, 
65  111.  406  ;  Eoberts  v.  Stigleman,  78  111.  120  ;  Cummins  v. 
Cummins,  15  111.  33;  Lynn  v.  Lynn,  5  Gilm.  602;  1  Greenleaf 
Ev.  351;  2  Story's  Eq.  1528. 

Equity  will  grant  relief  either  at  the  suit  of  the  People  or 
of  a  citizen  with  an  immediate  interest  therein:  Smith  v. 
Bangs,  15  III.  402;  Craig  v.  The  People,  47  111.  487;  Peoria  v. 
Johnston,  56  111.  45;  Brunenmyer  v.  Buhre,  32  111.  183. 

There  is  no  power  that  can  divest  the  grantor  or  the  public 
of  the  reserved  rights  in  the  premises.  The  municipality  can- 
not grant  away  the  private  property  of  the  citizen:  Jackson  v. 
Hathaway,  15  Johns.  447;  Hunlemein  v.  Abro,  18  N.  Y.  48; 
Lozin  V.  iN".  Y.  C.  R.  K  Co.,  42  Barb.  465;  Dimon  v.  Tlie  Peo- 
ple, 17  111.  416;  Rees  v.  Chicago,  38  111.  322;  Conger  v.  C.  & 
R.  I.  R.  R.  Co.,  15  111.  366;  Hays  v.  Asken,  5  Jones.  63. 

Proof  of  abandonment  of  a  highway  must  be  strong  to  estab- 
lish another  line:  Champlin  v.  Morgan,  20  111.  181;  Waugh  v. 
Leech,  28  111.  488;  Peoria  v.  Johnson,  65  111.  45;  GruBe  v. 
Nichols,  36  111.  92;  Lewiston  v.  Proctor,  27  111.  414;  Galbraith 
V.  Littiech,  73  111.  209. 

Wall,  P.  J.  The  bill  in  this  case  was  filed  by  appellee, 
against  the  appellant.  It  alleges  that  in  March,  1875,  the  com- 
plainant convej^ed  to  defendant  an  undivided  interest  in  cer- 
tain lands,  the  defendant  already  owning  the  other  undivided 
interest,  not  conveyed  by  complainant,  with  a  condition  in  the 
deed,  that  the  roads  both  public  and  private,  then  in  use  on 
said  land  should  remain  forever  open  to  the  public.  It  also 
averred  that  the  complainant  was  the  owner  of  extensive 
property,  consisting  of  lands,  mills,  stores,  etc.,  at  Ewing,  s^ 
town  immediately  west  of  the  lands  mentioned  in  the  said 
deed;  that  there  were  two  important  roads  running  through  a 
part  of  said  lands  at  the  time  of  said  conveyance,  one  known 
as  the  Taylor  Hill  road,  the  other  known  as  the  Webbs'  Prairie 
road,  which  roads  had  been  located  many  years  before  by  the 
then  owners  of  the  lands,  upon  the  most  practicable  routes,  and 
were  used  by  the  public  in   going  to  and  from  said  town  of 
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Ewing.  That  some  time  in  1875,  defendant  had  fenced  up 
the  Taylor  Hill  road,  and  had  plowed  and  otherwise  obstructed 
it,  greatly  to  the  injury  of  the  public,  and  to  business  at 
Ewing,  and  to  complainant  and  those  who  are  associated  with 
him  in  business  operations;  and  that  defendant  threatened  to 
obstruct  the  Webbs'  Prairie  road,  and  that  such  obstruction 
would  be  productive  of  like  injury  to  the  public  and  complain- 
ant. Prayer  for  answer  nnder  oath  for  injunction,  and  that 
the  obstruction  might  be  abated.  Defendant  answered  nnder 
oath  admitting  the  deed  with  condition  therein  as  alleged  in 
bill — that  complainant  was  the  owner  of  property  as  alleged, 
and  that  there  were  the  two  roads  as  alleged,  but  denied  that 
the  Taylor  Hill  road  was  upon  a  practicable  route,  and  alleged 
that  it  was  by  the  public  authorities  re-located — ad  mitting 
that  he  had  changed  the  fence  after  the  road  was  so  re-located 
but  not  before,  and  that  he  had  made  no  change  except  accord- 
ing to  the  new  line  established  by  the  public  authorities  ; 
alleged  that  the  re-location  was  necessary,  because  the  old  road 
was  washed  out  by  a  branch  ;  denied  that  the  change  of  the 
road  was  injurious  to  the  public,  alleged  that  he  had  never 
threatened  to  obstruct  the  Webbs,  Prairie  road  until  the  pub- 
lic authorities  had  made  a  change  as  to  it  also.  The  cause 
was  heard  upon  bill,  answer,  replication  and  proofs.  The 
court  found  the  allegations  of  the  bill  to  be  true  as  to  the 
Taylor  Hill  road,  but  not  as  to  the  Webbs  Prairie  road — dis- 
solved the  injunction  as  to  the  latter,  and  as  to  the  former  it 
was  decreed  that  the  defendant  open  the  road  and  remove  the 
obstructions  within  four  months,  and  in  default  thereof  that 
a  writ  should  issue  to  the  sheriff  commanding  him  to  do  so. 
This  decree  is  assigned  for  error.  The  condition  of  the  deed 
referred  to  in  the  bill  is  as  follows: 

'*  And  the  said  party  of  the  first  part  intended  to  hereby 
convey  unto  the  said  party  of  the  second  part,  the  undivided 
two-thirds  of  the  above  described  premises,  with  the  express 
understanding  and  agreement  that  the  roads,  both  public  and 
private,  now  used  upon,  through  or  across  said  lands,  or  any 
of  them  are  to  remain  open  forever  to  the  use  and  benefit  of 
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the  public  for  public  highways,  and  not  to  be  fenced  up 
or  obstructed,  or  conveyed  to  any  person  who  will  fence  up 
or  obstruct  the  same."  The  grantor  parted  with  all  his  in- 
terest in  the  land,  but  by  this  condition  he  dedicated  to  the 
public  the  use  and  benefit  of  the  roads,  both  public  and  pri- 
vate, then  used  upon  through  or  across  the  land.  He  re- 
served nothing  for  himself,  and  the  only  rights  he  has  on  the 
premises  are  such  as  any  one  of  the  public  may  have.  When  a 
public  highway  is  obstructed  in  such  a  way  as  to  interfere 
with  the  public  use  only,  and  producing  no  especial  damage  to 
any  individual,  the  remedy  is  by  indictment  or  by  information 
in  equity  at  the  suit  of  the  Attorney-General  or  other  proper 
oflScer.  When  an  individual  is  directly  and  injuriously  affect- 
ed, he  may  have  his  remedy,  and  a  court  of  equity  will,  if  need 
be,  interfere  by  injunction,  but  cases  of  this  sort  are 
not  frequent,  and  when  the  right  lias  not  been  established  at 
law  the  complainant  ought  to  show  by  his  bill  that  he  has  suf- 
fered or  will  suffer  substantial  injury,  for  which  he  would  be 
entitled  to  recover  at  law  some  damages.  When  the  thing  com- 
plained of  is  undeniably  a  nuisance  and  irreparable  mischief 
will  ensue,  a  court  of  equity  will  not  await  the  result  of  a 
trial  at  law,  but  will  interfere  at  once.  But  when  the  thing 
sought  to  be  restrained  is  not  unavoidably  a  nuisance,  but  only 
something  which  may  perhaps  prove  to  be  so,  the  court  will 
usually  refuse  to  interfere  until  the  matter  has  been  tried  at 
law  generally,  by  action,  though  issue  may  be  made  for  that 
purpose  out  of  chancery,  Wood  on  Nuisances,  Chap.  18,  and 
Sec.  777,  Story's  Eq.  Jur.  922  and  3;  Dunning  v.  City  of  Aurora, 
40  111.  481;  Green  v.  Oaks,  17  111.  249. 

The  bill  in  this  case  alleges  no  special  injury  to  complainant, 
and  it  is  doubtful  whether,  according  to  the  authorities,  it  is 
sufficient,  but  a  demurrer  was  overruled,  and  defendant  an- 
swered, and  we  will  consider  the  case  as  it  was  made  up  by  the 
pleadings.  The  bill  alleges  that  the  obstruction  would  inter- 
fere with  the  rights  of  the  public  as  well  as  complainant  and 
those  interested  with  him  in  bu-iness.  The  answer  is  under 
oath  as  required  by  the  bill,  and  so  far  as  it  is  responsive,  must 
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be  overcome  by  two  witnesses.  It  denies  that  the  road  was 
originally  upon  the  best  route,  and  denies  that  the  change  has 
produced  any  injury  to  the  public,  and  avers  that  the  change 
was  made  necessary  by  rcs(bon  of  the  wash  from  a  branch  whicii 
rendered  it  unfit  for  use.  These  denials  were  not  contradicted 
by  any  testimony  in  the  record.  The  only  evidence  look- 
ing that  way  was  the  statement  of  J.  B.  Turner,  that  by  the 
change  the  travel  was  forced  up  the  side  of  an  immense  hill,  but 
whether  on  the  whole  the  road  was  in  a  better  or  worse  con- 
dition than  before  is  not  shown.  The  answer  neither  admits 
nor  denies  that  complainant  is  injured  either  specially  or  in 
common  with  the  public,  and  we  find  no  evidence  in  the 
record. 

It  will  be  seen  upon  examination  of  the  plat  contained  in 
the  record  that  the  road  was  shortened  and  straightened  by 
the  change  so  as  to  run  along  the  half  mile  line  to  the  east 
side  of  section  12,  instead  of  turning,  as  formerly,  at  the  west 
line  thereof,  running  southeast  about  one-fourth  of  a  mile  and 
thence  east  to  the  section  line.  This  falls  far  short  of  making 
out  such  a  case  of  nuisance  as  would  jusyty  the  interposition 
of  a  court  of  equity,  even  assumtfTg^'that  the  proof  fails  to 
show  that  there  has  been  a  lawful  re-location  of  a  public  high- 
way. There  has  been,  in  fact,  no  obstruction  of  the  road, 
only  a  change  of  its  line  by  the  proper  local  authorities  upon  a 
route  found  to  be  more  fit  for  the  public  use.  The  bill  alleges 
that  the  obstruction  complained  of  was  caused  some  time  in 
1875,  more  than  three  years  before  the  filing  of  tlie  bill,  and  no 
explanation  is  ofiered  for  this  long  delay  in  asserting  the  alleged 
rights  of  the  complainant.  We  can  know  nothing  of  the  circum- 
stances which  may  have  operated  upon  him,  but  if  he  had  a 
sufficient  explanation  it  is  to  be  presumed  he  would  have  ofiered 
it;  nor  do  we  know  what  considerations  may  be  capable  of  proof 
that  would  tend  to  estop  him  from  now  maintaining  this  bill. 
Looking  only  at  the  record  before  us,  we  are  of  opinion  that 
there  is  no  sufficient  foundation  for  the  decree,  and  it  is  there- 
fore, reversed  and  the  cause  remanded. 

Eeversed. 

Vol.  Yin 
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John  E.  Coppinger  et  al. 

V. 

William  Armstrong. 

1.  Lease  of  quarkt— Covenant  to  remove  bubbtsh. — A  leaae  of  a 
quarry  c  ntained  a  covenant  that  the  tenant  should  remove  all  rubbish  and 
spawls  and  surrender  the  premises  in  as  good  condition  as  when  the  leaoe 
was  granted,  usual  wear  and  tear  excepted.  At  the  time  the  lease  was  exe- 
cuted there  was  a  considerable  amount  of  rubbish  and  spawls  left  by  a  former 
tenant.  Held,  that  the  covenant  only  bound  the  lessee  to  the  removal  of  such 
rubbish  and  spawls  as  had  accumulated  by  reason  of  his  own  use  of  the  prem. 
ises,  and  did  not  compel  him  to  remove  that  left  by  a  former  tenant. 

2.  Pleading. — It  is  a  familiar  rule  in  pleading  that  every  allegation  .in  a 
declaration  which  is  not  denied  by  the  plea,  is  by  implication  admitted  to  be 
true.  So  an  allegation  that  the  plaintiff  was  seized  in  fee  of  certain  premises 
if  not  denied  by  plea,  is  not  put  in  issue,  and  no  proof  is  required  to  sus- 
tain it. 

3.  Evidence — Proof  of  ownership. — ^Proof  of  actual  possession  by  a 
person  claiming  title  in  fee  simple,  is  presumptive  evidence  of  title  in  actions 
for  injury  to  the  inheritance,  and  casts  the  burden  of  rebutting  the  presump- 
tion thus  raised  upon  the  party  contesting  the  title. 

4.  Lease  by  corporation — Need  not  be  under  seal. — The  doc- 
trine that  corporations  cannot  make  contracts  only  under  the  corporate  seal, 
is  not  in  force  in  this  State. 

5.  Breach  of  covenant— Damages. — Where  a  breach  of  a  covenant  is 
proved,  the  plaintiff  is  entitled  to  recover  at  least  nominal  damages,  though 
unless  actual  substantial  injury  be  proved,  no  more  can  be  recovered. 

6.  Location  of  lands  by  surveyor  from  description  in  lease. — 
A  description  of  lands  in  an  instrument  or  lease  is  not  imperfect  because  it 
may  be  impossible  for  a  surveyor  to  locate  such  lands  by  means  of  the  de- 
scription alone  without  resorting  to  some  means  of  information  oatside  the  in- 
strument of  conveyance. 

7.  Estoppel  to  deny  landlord's  title. — ^The  lessee  having  eiyoyed 
the  premises  under  the  demise  without  question  or  interruption,  should  not 
now  be  heard  to  deny  that  the  lessor  had  a  right  to  make  the  lease,  or  that 
the  premises  were  well  described  by  the  instrument  under  which  he  held. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.     Opinion  filed  April  7, 

1881. 

Messrs.  Coppinger  &  Gillespie  and  Messrs.  Krohb  &  Had- 
LEY,  for  appellants;  that  a  tenant  cannot  dispute  his  landlord's 
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title,  cited  Ankeny  v.  Pierce,  Breese,  262;  Dnnbar  v.  Bonesteel, 
3  Scam.  30;  Wells  v.  Mason,  4  Scam.  84;  Fergusen  v. 
Miles,  3  Glim.  358;  Rigg  v.  Cook,  4  Gilm.  336;  Tilghman  v. 
Little,  13  111.  239;  Alwood  v.  Mansfield,  33  111.  452;  Carter 
V.  Marshall,  72  111.  609. 

An  assignee  is  estopped  by  rhe  deed  which  estops  his  as- 
signor: Taylor  v.  Needham,  2  Taunt.  278;  Barrick  v.  Thomp- 
son, 7  Tenn.  488. 

An  assignee  of  the  lessor  is  entitled  to  the  same  rights  as 
the  original  lessor:  Taylor's  Land,  and  Ten.  §439;  3  Green- 
leafs  Ev.  260. 

The  seal  of  the  corporation  need  not  be  affixed  to  the  lease: 
Angell  &  Ames  on  Corporations,  §219;  N.  E.  F.  &  M.  Ins. 
Co.  V.  Schettler  38  111.  166;  Board  of  Education  v.  Green  baum, 
39  III.  610;  E.  &  M.  R.  R  Co.  v.  Farmers  Loan  &  T.  Co.  49 
111.  331. 

The  execution  of  a  contract  with  a  corporation,  admits  the 
competency  of  such  corporation  to  contract:  Mitchell  v.  Deeds^ 
49  m.  416;  Bigelow  on  Estoppel,  424;  C.  &  A.  R.  E.  Co.  v. 
Shea,  66  111.  471;  Curtiss  v.  Waterloo,  38  la.  266. 

Resort  may  be  had  to  parol  evidence  to  give  identity  to  the 
premises  intended  to  be  conveyed :  Taylor's  Land.  &  Ten.  §  164; 
Jenkins  V.  Bolly,  1  S.  &  M.  338;  Seaman  v.  Hogeborn,  21 
Barb.  398;  Colcord  v.  Alexander,  67  111.  581. 

Messrs.  Wise  &  Davis,  for  appellee;  that  tlie  allegation 
that  plaintifT  was  seized  in  fee,  must  be  proved  as  alleged, 
cited  Quincy  Coal  Co.  v.  Hood,  77  III.  68;  Gridley  v.  City  of 
Bloomington,  68  111.  47;  1  Chitty's  PI.  265;  1  Greenleat's  Ev. 
§65;  Boy n  ton  v.  Eobb,  41  111.  349;  Wright  v.  Bennett,  3 
ScAra.  258;  Jarrottv.  Vaughan,  2  Gilm.  132;  111.  Mut.  Ins. 
Co.  V.  Marseilles  MTg  Co.  1  Gilm.  236. 

Where  the  truth  appears  by  the  same  deed  which  would 
otherwise  make  an  estoppel,  the  adverse  party  is  not  conclu- 
ded from  taking  advantage  of  it:  Warren  v.  Leland,2  Barb. 
613;  Sinclair  v.  Jackson,  8  Con.  543. 

The  lease  should  have  been  under  the  seal  of  the  corpora- 
tion: Kinzie  v.  Chicago,  2  Scam.  187;  N.  W.  Dis.  Co.  v. 
Brandt,  69  111.  658. 
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The  description  of  the  demised  premises  was  imperfect 
and  the  lease  void:  Carter  v.  Barnes,  26  111.  454. 

Wall,  P.  J.  The  Alton  Mannfactnring  Company,  a  corpo- 
ration, leased  certain  real  estate  to  Brennan,  authorizing  him 
in  consideration  of  a  certain  annual  rental,  to  quarry  the  rock 
thereon  and  convert  the  same  to  his  own  use.  The  lessee  trans- 
ferred the  lease  to  the  appellee,  Armstrong,  and  subsequently 
the  lessor  company  conveyed  the  land  to  appellants,  Coppin- 
ger and  Biggins,  and  also  assigned  to  them  the  lease.  This  suit 
was  brought  by  appellants  against  appellee,  upon  the  cove- 
nants of  the  lease  alleging  that  appellee  had  broken  the  same 
by  not  .removing  the  spawls  and  rubbish  from  the  premises  at 
the  expiration  of  the  lease.  A  demurrer  was  sustained  to  the 
declaration  by  the  circuit  court,  and  the  plaintiffs  electing  to 
abide  by  their  declaration,  judgment  was  rendered  against 
them  for  costs,  whereupon  plaintiffs  appealed  to  this  court, 
where  the  judgment  was  reversed,  and  the  cause  having  been 
remanded,  pleas  were  filed  and  upon  a  trial  by  jury  verdict 
was  found  for  defendant;  a  motion  for  new  trial  was  overruled 
and  judgment  entered  on  the  verdict.  Tlie  case  is  again 
brought  here  by  appellants.  The  first  question  presented  is  as 
to  the  proper  construction  to  be  given  to  the  covenant  which 
reads  as  follows:  The  said  party  of  the  second  part  further 
covenants  with  the  said  party  of  the  first  part,  that  at  the  ex- 
piration of  the  time  mentioned  in  the  lease  peaceable  posses- 
sion of  the  said  premises  shall  be  given  to  said  party  of  the 
first  part,  in  as  good  condition  as  they  now  are,  all  rubbish  and 
spawls  to  be  removed,  the  usual  wear  and  inevitable  accidenta 
excepted.  The  writing  is  to  be  read  by  the  light  of  the  sur- 
rounding circumstances,  in  order  more  perfectly  to  understand 
the  meaning  and  intent  of  the  parties.  1  6r.  Ev.  277.  At 
the  time  this  lease  was  made  there  was  upon  the  premises  a 
considerable  amount  of  spawls  and  rubbish  that  had  accumu- 
lated while  the  premises  were  occupied  by  former  tenants,  a 
large  portion  of  which  had  been  thrown  into  and  used  to  fill 
up  excavations  resulting  from  previous  quarrying  operations. 

It  is  contended  that  this  covenant  bound  the  lessee  to  re« 
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move  all  spawls  and  rubbish  wliich  might  be  on  the  premises, 
at  the  expiration  of  his  terra,  inolading  any  that  might  have 
been  there  when  the  lease  was  made.  This  is  not  the  fair  im- 
port of  the  language  employed.  The  words  "all  spawls  and 
rubbish  to  be  removed"  are  but  a  part  of  the  general  clause 
which  was  designed  to  secure  a  return  of  the  premises  "  in  as 
good  condition  as  thej  now  are, "  and  only  amplify  that  ex- 
pression. To  require  this  tenant  to  remove  all  the  spawls  and 
rubbish  placed  there  by  his  predecessors,  would  be  to  require 
him  to  leave  the  premises  in  very  much  better  condition  than 
when  he  secured  them.  Such  a  construction  would  do  violence 
to  the  terms  employed,  and  would  produce  a  measure  of  liability 
*  which  certainly  was  not  intended  by  the  parties.  We  are  sat- 
isfied, that  under  this  covenant,  the  lessee  and  his  assignees 
are  bound  to  remove  only  such  spawls  and  rubbish,  as  result 
from  the  operations  under  this  lease,  and  if  this  is  done  and 
the  premises  are  otherwise  in  as  good  condition  as  when  the 
lease  was  made,  the  "  usual  wear  and  inevitable  accidents  ex- 
cepted, "  and  BO  surrendered  at  the  expiration  of  the  lease,  this 
covenant  is  suflSciently  performed.  Objection  is  urged  to  the 
action  of  the  court  in  modifying  the  plaintiff's  instructions,  but 
we  are  unable  to  see  that  any  substantial  error  was  committed 
in  this  respect.  At  the  instance  of  the  defendant  the  court 
gave  the  following  instruction.  Before  the  plaintiffs  can  re- 
cover in  this  suit,  they  must  prove  by  a  preponderance  of  the 
evidence. 

1st.  That  the  Alton  Manufacturing  Company  were  the 
owners  in  fee  on  the  first  day  of  January,  1869,  of  the 
land  in  controversy,  and  this  fact  must  have  been  proved 
by  tlie  deeds  showing  title  in  said  company,  or  by  the  records, 
in  case  the  deeds   were  lost  or  could  not  be  obtained. 

2d.  That  on  said  date,  the  Alton  Manufacturing  Company, 
made  a  lease  to  one  Luke  Brennan,  and  this  lease  must  be  under 
the  seal  of  said  Company. 

3d.  That  said  Luke  Brennan  assigned  said  lease  to  the  de- 
fendant 

4th.  That  the  Alton  Manufacturing  Companj^  conveyed  the 
leased  premises  to  the  plaintiffs. 
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5th.  That  said  lease  contains  a  covenant  to  remove  all 
spawls  and  rubbish  at  the  end  of  the  lease. 

6th.  That  said  defendants  did  not  at  the  end  of  the  lease 
remove  all  spawls  and  rubbish. 

7th.  That  the  plaintiffs  were  damaged  by  not  removing  the 
said  sprawls  and  rubbish,  and  in  case  the  plaintiffs  have  failed 
to  prove  any  one  of  these  essential  requisites  by  a  preponder- 
•  ance  of  the  evidence,  then  the  jury  must  find  for  the  defend- 
ant The  first  clause  of  this  instruction  was  erroneous.  "While 
the  declaration  alleged  that  the  plaintiff  was  seized  in  fee,  and 
while  this  allegation  is  unnecessary  to  be  made,  it  might,  accord- 
ing to  the  analogy  of  some  cases,  have  required  proof  to  sus- 
tain it,  if  denied,  yet  we  find  nothing  in  the  pleas  putting  it 
in  issue. 

It  is  familiar,  that  in  pleadings  at  law,  every  material  alle- 
gation in  the  declaration  which  is  not  denied  by  the  pleas,  is  by 
implication  admitted  to  be  true,  though  in  the  chancery  prac- 
tice, the  opposite  rule  prevails,  that  whatever  is  not  admitted 
by  the  answer  must  be  proved  by  the  complainant. 

Neither  is  it  correct  to  suppose  that  the  only  way  of  prov- 
ing ownership  in  fee  is  by  the  deed  showing  title  in  the  com- 
pany. Assuming  that  the  company  held  the  fee  by  virtue  of 
a  deed  or  deeds,  it  does  not  follow  that  these  must  be  produced 
in  order  to  show  prima  facie  such  ownership.  Proof  of  ac- 
tual possession  by  a  person  claiming  title  in  fee  simple,  even 
in  actions  of  ejectment  and  for  injuries  to  the  inheritance  is 
presumptive  evidence  of  title  in  the  possessor,  and  devolves 
upon  the  party  contesting  the  title  the  burden  of  rebutting 
the  presumption  thus  raised.  Mason  v.  Park,  3  Scam.  532; 
Clay  V.  Buyer,  5  Gil,  506;  Record  v.  Williams,  7  Wheat  59; 
2  Gr.  on  Ev.  §  309;  Adams  on  Ejectment,  Chap.  3. 

The  second  clause  of  this  instruction  was  erroneous  in  as. 
serting  that  it  was  necessary  that  the  lease  should  have  been 
nnder  the  seal  of  the  company.  The  statute  of  frauds  does 
not  require  that  such  an  instrument  should  be  under  seal  when 
made  between  natural  persons  and  the  doctrine  that  corpora- 
tions  can  make  contracts  only  under  the  corporate  seal  is  not 
in  force  in  this  State,  and  probably  not  in  any  other  State  of 
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the  Uuion  unless  by  virtue  of  some  statutory  provision.  An- 
gell  and  Ames  on  Corporations  Ch.  VII;  2  Kent's  Com.  290-1; 
Racine,  etc.,  E.  E.  Co.  v.  Farmer's  Loan,  etc.,  Co.  49  111.  331. 

The  seventh  clause  of  tlie  instruction  was  improper.  If  the 
plaintiff  proved  a  breach  of  the  covenant,  the  law  would  imply 
at  least  nominal  damages,  though  unless  there  was  proof  of 
actual  substantial  injury  no  more  could  have  been  allowed. 

The  second  instruction  given  for  defendant  which  it  is  not 
necessary  to  insert  at  length  as  presented,  declared  that  de- 
fendant was  not  estopped  to  deny  that  the  instrument  was 
valid  if  not  under  the  corporate  seal,  but  was  modified  by  the 
court,  by  adding  the  proviso,  unless  the  lessee  was  permitted 
to  occupy  the  premises  for  the  full  term  under  the  lease.  As 
thus  given  it  probably  did  no  harm,  but  it  should  have  been 
refused  altogether  as  it  was,  and  its  only  tendency  was  to  mis- 
lead the  jury  from  the  real  questions  involved.  The  court 
gave  the  following  instructions  for  defendant:  ^'Although 
the  jury  may  believe  from  the  evidence  that  a  paper  termed  a 
lease  was  made  by  the  Alton  Manufacturing  Company  to  one 
Luke  Brennan,  and  assigned  by  him  to  the  defendant,  yet  unless 
they  believe  from  the  evidence  that  the  description  mentioned 
in  the  lease  can  be  located  by  a  surveyor  from  the  lease  alone 
and  not  in  connection  with  any  knowledge  of  his  outside  of  the 
lease  or  with  what  he  supposed  to  be  the  property  then  in  law, 
the  lease  is  void  and  the  jury  must  find  for  the  defendant." 

In  order  to  appreciate  the  effect  of  this  instruction,  it  is  nec- 
essary to  notice  the  description  in  the  lease  of  which  it  ap- 
plied. The  instrument  at  the  commencement  recited  that  it 
was  made  on  the  1st  day  of  January,  1869,  between  the  Alton 
Manufacturing  Company  of  Alton,  Madison  county  Illinois, 
party  of  the  first  part,  and  Luke  Brennan,  party  of  the  second 
part ;  and  witnessed  that  the  party  of  the  first  part  in  consid- 
eration, etc.,  leased  to  the  party  of  the  second  part  the  follow- 
ing property,  to  wit :  "  Commencing  on  the  west  line  of  the 
lands  owned  by  the  said  party  of  the  first  part,  where  the 
same  intersects  the  county  road,  running  thence  east  on  the 
north  line  of  said  road  two  hundred  feet  and  extending  back 
or  north  of  equal  widtlu'* 
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When  this  case  was  before  us  at  a  former  term,  it  was  object- 
ed that  this  description  was  so  imperfect  that  it  was  void  for 
uncertainty.  We  held  otherwise,  and  see  no  occasion  to 
change  our  opinion.  It  is  now  objected  that  a  surveyor  can 
not  take  this  description  and  find  the  land  without  some 
knowledge  outside  of  that  derived  from  the  written  words, 
because  to  get  a  starting  point  he  must  know  the  location  of 
the  lands  of  the  party  of  the  first  part,  and  therefore  the  de- 
scription must  be  imperfect.  This  position  is  wholly  untena- 
ble. It  is  not  necessary  that  the  location  of  the  company's 
land  should  be  set  out  in  the  description,  and  if  it  were  set 
out  by  metes  and  bounds,  or  by  other  designation,  there  would 
^till  be  a  necessity  to  resort  to  some  point  or  object  as  a  place 
of  beginning,  and  this  must  be  ascertained  and  identified  by 
physical  search  and  identification.  If  the  view  contended  for 
were  sound  there  could  be  no  perfect  description,  for  in  every 
instance  there  must  be  some  ultimate  point  to  be  identified  by 
physical  examination,  from  which  the  survey  proceeds.  There 
is  nothing  ambiguous  on  the  face  of  the  writing.  It  simply 
refers  to  the  west  line  of  the  company's  land,  where  the  same 
intersects  the  county  road,  for  a  starting  point,  and  it  seems 
from  the  evidence  that  the  company  had  possessions  to  which 
the  reference  would  apply.  If  it  had  been  otherwise  a  differ- 
ent case  would  appear.  If  the  company  had  two  estates  to 
which  the  reference  would  apply  with  equal  certainty,  then 
there  would  be  a  latent  ambiguity,  and  parol  proof  would  l)e 
admissible  to  show  which  was  intended  by  the  parties. 
Aside  from  the  views  here  expressed,  it  would  seem  that  the 
lessee  having  enjoyed  the  pi*emises  under  the  demise  without 
question  or  interruption,  ought  not  to  be  heard  to  deny  that 
the  lessor  had  a  right  to  make  the  lease,  or  that  the  premises 
were  well  described  by  the  instrument  under  which  he  held 
and  according  to  which  he  paid  rent  for  ten  years. 

It  is  urged  that  the  defects  in  the  instructions  which  have 
been  pointed  out  were  cured  by  instructions  given  for  the 
plaintiff,  but  we  think  not,  and  are  of  opinion  that  they  must 
have  misled  the  jury.  The  judgment  is  therefore  reversed, 
end  the  cause  remanded  for  another  triaU 

Eeversed  and  remanded. 

Digitized  by  VjOOQ IC 


FoTJBTH  District— Fbbruaby  Tebm,  1881.   217 

Reichenbacher  y.  Pq^eyer. 


Henry  A.  Eeichenbacheb 

V. 

Ebnest  Pahmeyeb. 

LAKDTiORD — Liable  for  injury  resulting  from  dbfectivb  prem- 
ises.— When  a  landlord  rents  premises  in  a  niinous  and  dangerous  condition, 
and  an  iignry  result  therefrom  to  a  third  person,  the  landlord  is  liable.  Suf- 
fering premises  to  be  constructed  or  to  become  in  a  dangerous  and  unsafe  con> 
dition,  is  a  nuisance,  and  if  the  landlord  demise  the  premises  in  that  condi- 
tion, he  is  liable  for  injuries  resulting  therefrom  to  third  persons. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.     Opinion  filed  April  7,  1881. 

Mr.  Cyrus  Happy,  for  appellant;  contending  for  the  right 
to  recover  against  the  landlord,  cited  Gridley  v.  City  of  Bloom- 
ington,  68  111.47;  Stephani  v.  Brown,  40  111.  428;  Shearman 
&  Kedfield  on  Negligence,  §602;  Godfrey  v.  Hagerty,  20  Pa. 
St.  387;  Campbell  v.  Portland  Sugar  Co.  16  Am.  Rep.  603, 
Eakin  &  Brown  1,E.  D.  Smith,  44;  Rosewell  v.  Prior  12  Mod. 
636;  Congreve  v.  Smith,  18  N.  Y.  79;  Irwin  v.  Fowler  6  Rob- 
ertson, 482. 

Messrs.  Metcalf  &  Bbadshaw,  for  appellee. 

Wall,  P.  J.  This  was  an  action  on  the  case  by  appellant 
against  appellee.  The  court  sustained  a  demurrer  to  the  dec- 
laration, and  whether  that  ruling  was  correct  is  the  question 
for  consideration.  The  third  count  alleges  in  substance  that 
the  defendant  was  the  owner  of  a  certain  building,  erected  and 
used  for  a  hotel  in  which  was  a  public  bar  room.  In  said  room 
was  a  chandelier  for  the  purpose  of  holding  lamps  to  be  filled 
with  oil  with  which  to  light  the  room;  that  said  chandelier 
was  suspended  from  the  ceiling,  by  the  defendant,  in  so  neg- 
ligent, careless  and  inartificial  a  way,  as  to  be  dangerous  and 
unsafe  to  use,  and  that  defendant  knowing  this,  leased  the 
house  to  one  I-Angley  to  be  used  for  the  purpose  aforesaid,  and 
failed  to  inform  him  of  the  defect,  which  was  not  apparent  to 
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an  observer;  that  plaintiff,  as  an  employe  of  Lanfi^ley,  while 
in  the  room  attending  to  his  proper  duties,  and  while  exercis- 
ing due  care,  etc.,  was  injured  by  reason  of  the  falling  of  the 
chandelier  from  the  cause  aforesaid,  and  thereby  the  plaintiff 
was  severely  burned  and  suffered  the  loss  of  his  clothing, 
watch,  and  other  articles  that  were  on  his  person  at  tlie  time. 
It  is  a  general  rule  that  the  owner  of  a  building  which  is  oc- 
cupied by  a  tenant,  is  not  responsible  for  injuries  arising  from 
a  failure  to  keep  the  premises  in  good  repair,  nnless,  first,  the 
landlord  had,  by  express  agreement  with  the  tenant,  agreed  to 
repair,  so  that  in  case  of  recovery  against  the  tenant  he  would 
have  his  remedy  over,  and  in  that  case  to  avoid  circuity  of 
action  the  party  injured  may,  in  the  first  instance,  sue  the 
landlord;  or,  second,  unless  the  premises  are  let  with  a  nui- 
sance upon  them  by  means  of  which  the  injury  complained  of 
is  received.  Gridley  v.  City  of  Bloomington,  68  111.  47,  and 
the  authorities  there  cited.  A  nuisance  is  anything  that  un- 
lawfully worketh  hurt,  inconvenience  or  damage.  3  Bl.  Com. 
216,  and  it  may  result  from  nonfeasance  or  negligence  as  well 
as  from  misfeasance  or  malfeasance:  Wood  on  Nuisances 
Chap.  1.  It  is  said  in  Shearman  &  Redfield  on  Negligence, 
Sec.  56:  *'The  rule  seems  to  be  that  if  the  injury  results  from 
the  negligence  of  the  ownereither  in  constructing  or  upholding 
the  property,  he  is  responsible,  but  that  he  is  not  in  general 
responsible  for  the  negligence  of  the  tenant  in  the  use  of  the 
house."  Wharton  on  Negligence,  Sec.  727  a,  and  Wood  on 
Nuisances,  Sec.  141.  Tt  is  also,  no  doubt,  true  that  in  the 
leasing  of  premises  there  is  no  implied  v^arranty  that  they 
are  fit  for  a  particular  use,  and  that  liability,  if  any,  in  this 
class  of  cases  does  not  spring  from  contract  but  must  be  pre- 
dicated upon  the  negligent  act  or  omission  of  the  landlord,  the 
same  being  the  proximate  cause  of  the  injury,  in  reference  to 
a  matter  where  it  was  his  duty  to  use  ordinary  care  out  of 
respect  to  the  rights  of  others  liable  to  be  thereby  directly  in- 
volved, and  for  an  injury  thus  arising  a  recovery  may  be  had 
where  there  is  no  such  contributory  negligence  on  the  part  of 
the  plaintiff  as  would  bar  the  remedy  in  other  actions  for  neg- 
ligence.    We  have  examined  a  great  number  of  cases  touch- 
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ing  npoa  this  subject,  and  while  the  peculiar  facts  of  some  of 
them  have  called  out  judicial  expressions  which  seem  to  be 
somewhat  inconsistent  with  the  forefi:oing  views,  yet  we  tliink 
they  are  sustained  by  ample  authority  and  excellent  reason. 
The  case  of  Godley  v.  Hagerty,  20  Penn.  St.  387,  an  authority 
frequently  cited  in  text  books  and  decisions,  was  a  case  where 
the  owner  of  a  building  erected  for  rent  had  constructed  it  in 
so  imperfect  a  manner  that  it  was  incapable  of  supporting  the 
burden  imposed  upon  it  by  the  business  to  which  it  was  ap- 
propriated, and  during  the  occupancy  in  the  way  originally 
expected  and  within  the  limits  of  its  supposed  capability  it 
suddenly  fell,  injuring  a  laborer  employed  by  the  lessee — the 
person  so  injured  being  guilty  of  no  carelessness.  The  own- 
er was  held  responsible,  the  court  saying:  '*  When  a  man  erects 
a  building  for  rent,  the  law  requires  a  reasonable  share  of  that 
regard  for  human  life  which  he  is  sure  to  manifest  when  he 
builds  for  his  own  inhabitance;  if  he  will  build  carelessly, 
unskillfully  and  negligently,  and  with  insufficient  and  im- 
proper materials,  as  charged  and  found  in  this  case,  whereby 
the  innocent  and  unsuspecting  are  injured,  let  him  respond  in 
damages." 

The  case  of  Swords  v.  Edgar,  69  N.  Y.  28,  decided  by  the 
Court  of  Appeals  in  1874,  was  where  the  owner  of  a  pier  leased 
it  while  in  an  unsafe  condition,  owing  to  a  defect  in  the  con- 
struction, and  during  the  continuance  of  the  lease  the  plain- 
tifPs  intestate,  who  was  a  longshoreman,  and  by  reason  of  his 
occupation  lawfully  using  the  pier,  was  fatally  injured  by  the 
pier  giving  away  from  said  defective  construction.  The  owner 
was  held  liable,  and  while  the  opinion  was  not  concurred  in  by 
all  the  judges,  it  is  an  able  and  exhaustive  review  of  the 
authorities  upon  the  subject.  It  was  said  that  suffering 
the  pier  to  be  in  such  a  state  as  to  become  dangerous  to 
those  lawfully  using  it,  was  the  creation  of  a  nuisance,  and 
that  the  lessor  was  liable  if  he  created  the  nuisance  and 
demised  the  premises  in  that  condition;  and  was  receiving  a 
benefit  therefrom  in  the  way  of  rent  or  otherwise  at  the  time 
of  the  injury.  Todd  v.  Flight,  99  Eng.  C.  L.  Eep.  877,  was  a 
case  where  it  was  held  that  if  the  landlord  rents  premises  in  a 
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rainous  and  dangerous  condition,  resulting  in  an  injury  to  a 
third  person,  he  must  respond,  and  the  court,  after  examining 
and  analyzing  a  number  of  cases,  remarks,  ^^  These  cases  are 
authorities  for  saying  that  if  the  wrong  causing  the  damage 
arises  from  the  non-feasance  or  misfeasance  of  the  lessor,  the 
party  suffering  damage  from  the  wrong  may  suehitn,  and  we 
are  of  opinion  that  the  principle  contended  for  on  behalf  of  the 
plaintiff  is  the  law,  and  that  it  reconciles  the  cases."  It  would 
not  of  course  be  contended  that  the  landlord  could  in  any  case 
be  considered  an  insurer,  or  that  he  impliedly  warrants  the 
soundness  or  security  of  the  structure.  He  is  held  to  the 
exercise  of  ordinary  care,  but  it  would  be  unreasonable  to 
permit  him  to  neglect  the  ordinary  means  necessary  for 
safety.  As  averred  by  the  declaration  and  admitted  by  the  de- 
murrer in  this  case,  the  defendant  so  carelessly  hung  the  chan- 
delier that  it  was  unsafe.  Yet  the  defect  was  not  observable, 
and  knowing  all  this  he  rented  the  premises  to  be  used  for  a 
purpose  which  made  it  proper  for  the  plaintiff  to  be  there  at 
the  time  the  injury  was  received.  Had  he  reasoned  upon  the 
subject  the  defendant  must  have  foreseen  that  an  accident 
would  most  likely  occur,  and  that  human  life  would  be  there- 
by endangered,  and  it  would  be  unjust  to  say  that  the  author 
of  the  misfortune  should  be  held  blameless,  and  that  the  un- 
wary victim  should  find  no  remedy.  If  he  did  not  reason  on 
the  subject  his  position  would  be  no  better,  so  far  as  the  result 
is  concerned.  He  alone  is  at  fault,  the  sufferer  not  at  all.  He 
has  used  his  property  in  such  a  way  as  to  entail  damage  upon 
another  who  has  not  by  his  own  negligence  contributed  to  the 
result,  and  on  plain  and  elementary  principles  iie  ought  to 
make  good  the  loss.  The  first  and  second  counts  in  the  de- 
claration are  not  so  full  and  complete  in  the  statement  of  the 
negligence  of  the  defendant  as  the  third,  and  we  are  not  pre- 
pared to  say  that  they  are  beyond  criticism,  but  we  think  the 
third  is  good,  and  that  as  to  it  the  demurrer  was  improperly 
sustained.  For  this  reason  the  judgment  is  reversed  and  tlie 
cause  remanded. 

Beversed  and  remanded. 
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John  C.  Irwin,  AdmV, 

V. 

Amos  Atkins  et  al. 

Ikstrttctxows— Must  be  based  on  the  btidence.— There  was  no  testi- 
mony in  this  case  upon  certain  points,  upon  which  to  base  the  instructions 
^ren  for  the  defendants,  and  the  instructions  were  therefore  misleading,  and 
the  case  is  for  that  reason  reversed. 

Error  to  the  Circuit  Court  of  Madison  county  ;  the  Hon. 
Aaiob  Watts,  Judge,  presiding.    Opinion  filed  April  7,  1881. 

Messrs  Krome  &  Hadley,  for  plaintiff  in  error ;  that  the 
plaintiff  was  entitled  to  have  his  instruction  given  without 
modification,  cited  State  of  Illinois  v.  Wilson,  2  Scam.  225  ; 
Cohen  v.  Schick,  6  Bradwell,  280. 

The  taking  of  a  promissory  note  for  a  pre-existing  debt  is 
only  prima  facie  or  conditional  payment.  It  is  payment 
only  if  the  note  is  duly  paid  at  maturity  :  Morrison  v.  Smitli, 
81  111.  221  ;  Miller  v.  Lumsden,  16  111.  161  ;  McConnell  v. 
Stettinius,  2  Gilm.  707;  Wood  v.  Mer.  Sav.  Co.  41  111.  267; 
Oleott  V.  Kathburn,  6  Wend.  490. 

When  anything  else  than  payment  is  accepted  as  satisfac- 
tion, it  must  appear  that  such  was  the  intention  of  the  parties: 
flower  V.  EUwood,  66  111.  438. 

Novation  destroys  the  prior  obligation,  but  novation  will  not 
take  place  if  the  (second  obligation  is  void:  Brandt  on  Surety- 
ship, §  290;  Mitchell  V.  Colton,  2  Fla.  136;  Williams  v.  Gil- 
christ, 11  N.  H.  535;  2  Parsons  on  Notes,  527-. 

This  was  a  promise  to  pay  the  debt  of  another,  and  void  un- 
der  the  statute  of  frauds:  Jackson  v.  Rayner,  12  Johns.  291; 
Wharton  v.  Walker,  6  Dow.  and  By.  288;  Cuxon  v.  Chandley, 
3  B.  andC.  591;  Liveridge  v.  Broadbent,  4  Hurl,  and  N.  603; 
Eddy  V.  Roberts,  17  III.  505. 

Messrs.  Wise  &  Davis,  for  defendant  in  error;  that  upon  a 
settlementof  accounts  between  parties,  the  balance  found  due 
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becomes  an  original  demand,  cited  Ashley  v.  Hill,  6  Conn. 
246;  Bass  v.  Bass,  8  Pick.  187;  Sutphen  v.  Cushman,  35  111. 
186;  McClellan  &  West,  70  Pa.  St.  183;  Throop  v.  Sherwood, 
4  Gilm.  92;  Holmes  v.  DeCamp,  1  Johns.  34. 

In  a  settlement  of  accounts  between  parties,  a  strong  pre- 
sumption arises  that  all  the  items  of  acconnt  are  included,  and 
the  burden  of  proving  the  contrary  is  upon  him  who  contests 
.the  settlement:  Niles  v.  Harmon,  80  111.  396;  Straubher  v. 
Mohler,  80  111.  21;  Bull  v.  Harris,  31  111.  489. 

The  old  contract  was  obliterated  by  the  giving  of  the  new 
note :  Wickencamp  v.  Wickencamp,  77  111.  92;  Crabtree  v. 
Eowand,  33  111.  421. 

The  court  has  the  right  to  modify  instructions;  G.  &  C.  XT. 
R  K.  Co.  V.  Jacobs,  20  111.  478;  K  L.  Packet  Co.  v.  Binninger, 
70  III.  571;  Ryan  v.  Donnelly,  71  111.  100;  Eeinback  v.  Crab- 
tree,  77  III.  182. 

The  giving  of  a  note  is  prima  faci-e  settlement  of  an  ac- 
count, and  no  recovery  can  be  had  upon  the  original  indebted- 
ness without  accounting  for  the  note:  Morrison  v.  Smith,  81 
111.  221;  Miller  v.  Lumsden,  16  111.  161;  McConnell  v.  Stettin- 
ius,  2  Gilm.  707. 

Wall,  P.  J.  This  case  was  before  us  at  a  former  term,  and 
was  reversed  because  we  regarded  the  evidence  as  not  sufficient 
to  sustain  the  defense  that  the  note  sued  on  had  been  dis- 
charged. The  case  has  been  again  tried,  resulting  in  a  verdict 
and  judgment  for  defendant  as  before,  and  we  are  again  asked 
by  the  plaintiff  to  examine  the  record.  Upon  the  last  trial 
the  general  issue  was  withdrawn,  and  as  to  defendant  Job  thei^ 
w^ere  the  special  pleas  previously  filed  and  two  additional  pleas, 
one  of  which  alleged  among  other  things  that  Job  was  only  a 
surety;  that  the  payee  of  the  note,  and  defendant,  Atkins,  had  a 
settlement  of  this  and  various  other  matters,  at  which  settle- 
ment a  balance  was  struck  in  favor  of  the  payee  $490,  and 
the  note  being  mislaid,  an  affidavit  of  the  fact  was  surrendered 
in  lieu  of  it,  and  that  it  was  then  and  there  considered  and 
agreed  by  the  parties  that  this  note  was  thereby  cancelled  and 
satisfied.     The  other  special  plea  alleged  the  same  things  in 
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sa^tance  with  the  addition  that  at  the  time  of  tlie  settlement, 
which  was  in  1873,  some  six  years  before  suit,  Atkins  was  per- 
fectly solvent;  that  Job  was  at  the  time  informed  of  the  settle- 
ment, and  supposed,  as  he  had  a  right  to  do,  that  the  note  was 
disehar^d,  and  that  Atkins  had  since  become  insolvent.  The 
other  special  pleas  by  Job  were  that  he  was  surety,  and  that  for 
a  valuable  consideration  the  pa^ee  had  extended  the  time  with- 
out his  consent;  that  the  note  had  been  canceled  upon  a  settle- 
ment had  between  the  payee  and  Atkins;  and  that  the  note  had 
been  paid.  The  evidence  is  substantially  the  same  as  on  the 
former  trial,  except  that  there  is  proof  of  the  insolvency  of  At- 
kins, and  that  there  is  evidence  tending  to  show  that  upon  tlie 
settlement  referred  to,  the  defendant  Atkins  gave  Gillham, 
the  payee,  a  new  note  for  the  amount  then  found  due,  $490,  the 
new  note  being  in  lieu  of  the  note  sued  on,  and  that  the  agree- 
ment was  that  this  new  note  was  to  be  paid  by  discharging 
certain  indebtedness  held  by  the  school  trustees  against  Gill- 
ham's  intestate. 

The  fact  that  there  was  a  new  note  given,  is  not  averred  in 
the  pleas,  nor  is  it  referred  to  in  the  instructions  given  on  the 
part  of  the  defendants,  yet  there  is  testimony  tending  to  show 
that  there  was  such  a  note  so  given.  Tlie  settlement  referred 
to,  embraced  as  it  seems  the  note  in  suit  and  some  other 
notes  held  by  Gillham  against  Atkins,  not  signed  by  Job. 
Against  these  notes  Atkins  had  accounts,  the  precise  character 
of  which  is  not  disclosed;  and  the  result  of  the  settlement 
was,  that  there  was  found  due  Gillham  $490,  a  sum  less  tlian 
the  amount  of  principal  and  interest,  then  due  on  this  note. 
It  would  seem  that  the  other  notes  held  by  Gillham  were  sur- 
rendered, and  that  the  amount  due  on  this -note  was,  by  the 
settlement  reduced  to  $490,  and  the  chief  question  of  fact 
is,  what  was  the  arrangement  as  to  this  balance  ?  Was  it  con- 
sidered paid,  a  new  note  being  given  in  its  place,  or  was  there 
a  conditional  agreement  that  if  Atkins  paid  this  amount  to 
the  school  trustees  the  note  should  be  discharged  ?  The  evi- 
dence being  thus,  there  was  great  necessity  that  the  instruc- 
tions should  be  clear,  accurate  and  in  no  wise  calculated  to 
mislead  the  jury.    At  the  instance  of  the  defendant,  the  foUow- 
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ing  were  given  :  "  If  the  jury  believe  from  the  evidence  that 
the  defeudant,  Atkins,  was  owing  t)ie  note  sued  on,  and  that 
Z.  B.  Job  was  only  security  on  the  same,  and  that  after  the  said 
note  became  due,  the  payee  of  the  note,  J.  K.  Gillhain  claimed 
to  have  lost  the  note,  and  made  an  affidavit  to  that  effect,  and 
that  Amos  Atkins  and  said  J.  K.  Gillham,  in  February,  1873, 
had  a  full  settlement  of  the  variou8  notes  and  accounts  which 
each  held  against  the  other  and  the  note  sued  on  was  part 
of,  and  included  in  the  settlement,  and  there  was  found 
due  on  paid  settlement,  from  Amos  Atkins  to  said  Oillham 
the  sum  of  ^490,  and  that  upon  said  settlement,  and  in  consid- 
eration of  the  delivery  to  said  Gillham  hy  said  Atkins  of  the 
notes  and  accounts  he  held  against  said  Oillham^  he^  the  said 
Gillham^  delivered  up  to  said  Atkins  the  affidavit  so  vuide  of 
the  loss  of  the  note  instead  of  and  in  place  of  the  note,  and  Job 
knew  of  said  settlement,  and  that  said  Atkins  was  then  finan- 
cially good,  but  is  now  and  was  when  this  suit  was  commenced, 
insolvent,  then  the  said  Job  is  released  from  any  liability  on 
the  said  note,  and  the  jury  will  so  find.  If  the  jury  believe 
from  the  evidence  that  the  defendant  Atkins  made  the  note 
sued  on,  and  was  owing  the  same,  and  that  defendant  Z.  B. 
Job,  only  signed  the  same  as  security,  and  that  after  said  note 
became  due,  the  payee  of  the  note,  J.  K.  Gillham,  claimed  to 
have  lost  the  note,  and  made  affidavit  to  that  eflFect,  and  that 
Amos  Atkins  and  said  J.  K.  Gillham,  in  February,  1873,  had 
full  settlement  of  various  notes  and  accounts^  which  each 
field  against  the  other^  and  in  which  settlement  was  included 
the  note  sued  on,  and  upon  said  settlement  there  was  found  due 
to  said  Gillham  from  said  Atkins  the  sum  of  $490,  and  if  the 
jury  further  believe  from  the  evdence,  that  upon  said  settle- 
ment, and  in  consideration  of  tlts  delivery  to  said  Gillham 
by  said  Atkins^  of  the  notes  and  accounts  he  held  against  said 
Gillham^  A«,  the  said  Gillham^  delivered  up  to  said  Atkins 
the  a-ffidavit  so  made^  of  the  loss  of  the  note^  instead  of  and 
in  place  of4he  note  stied  on^  and  that  Gillham  received  his 
oicn  notes  and  accounts  in  satisfaction  of  this  note^  then 
the  said  note  is  paid  and  defendant,  Job,  released,  and  the 
plaintiiBT  cannot  maintain  this  action  on  .  the  note,  but  must 
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8ne  said  Atkins  for  the  amount  due  on  the  settlement,  and  the 
jury  mnst  find  for  the  defendants.  As  we  read  the  evidence  it 
does  not  famish  the  proper  foundation  for  these  instructions. 

The  portions  we  have  underscored  would  imply  there  was 
proof  that  the  parties  mutually  held  notes  and  accounts  against 
each  other,  and  that  the  affidavit  of  the  loss  of  the  note  in  suit 
was  given  up  in  consideration  of  the  delivery  to  Gillham  of  the 
notes  and  accounts  held  by  Atkins  against  him,  '^and  that 
Gillham  received  his  own  notes  and  accounts  in  satisfaction  of 
this  note."  The  testimony  does  not  show  such  a  state  of  facts. 
As  already  stated,  the  most  that  can  be  said  of  it  is  that  the 
settlement  resulted  in  the  surrender  of  the  other  notes  of  At- 
kins held  by  Gillham,  and  the  reduction  of  the  amount  due  on 
this  note  to  $490,  leaving  as  the  great  point  in  dispute  what 
was  the  arrangement  as  to  the  payment  of  this  balance,  and  by 
that  arrangement  whatever  it  was,  did  the  parties  intend  that 
this  note  was  then  and  there  extinguished?  There  was  no  pre- 
tense tliat  "  Gillham  received  his  own  notes  and  accounts  in 
satisfaction  of  this  note,"  and  we  think  these  instructions  as- 
sumed facts  not  proved  and  were  calculated  to  mislead  the  jury. 
We  see  no  serious  objection  to  the  modification  of  the  plaintiff's 
instruction,  since,  as  we  have  stated,  there  was  evidence  tend- 
ing to  prove  that  a  new  note  was  given  in  place  of  the  pres  en 
one,  and  to  this  point  the  modification  may  refer.  We  reverse 
the  case  for  the  error  indicated,  and  remand  the  cause  for  an- 
other triaL 

Reversed  and  remanded. 


Stephen  T.  Strattan,  Assignee,  etc. 

V. 

William  D.  Tabb. 

1.     PaRTRBBSRIF — ASSIGNHBMT  FOR    BENEFIT    OF    CRBDrFORS — RsLA- 

TiYB  KioHTS  OF  PARTNER  AND  CREDrTORS.— Upon  an  assignment  of  a 
partneiship  for  the  benefit  of  creditors,  an  individual  partner  cannot  prove  a 
claim  against  the  joint  estate  in  competition  with  the  creditors  of  the  firm, 
TolTIIL  u 
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and  thereby  take  part  of  the  fund  to  the  prejudice  of  those  who  are  not  onU 
creditors  of  the  firm,  but  of  himself. 

2.  Claim  of  partneb  por  services. — Independent  of  a  special  a^jree- 
ment  therefor,  one  partner  cannot  recover  from  the  partnership  estate  com- 
pensation for  services  rendered  by  him  in  the  partnership  business;  and  if  such 
an  agreement  is  made  and  no  price  fixed,  he  can  recover  only  so  much  as  his 
services  are  reasonably  worth. 

3.  Contribution  to  capital  stock  cannot  bb^  withdrawn  by  one 
PARTNER. — ^The  interest  of  each  partner  in  the  partnership  property  is  his 
share  of  the  surplus  after  the  partnership  debts  are  settled,  and  when  a  firm 
becomes  insolvent  the  joint  creditors  havd  a  primary  daim.  So  one  partner 
cannot  be  allowed  to  take  from  the  firm  property  goods  to  a  large  amount  for 
his  own  use,  and  as  against  the  general  creditors  of  the  firm,  set  off  his  con- 
tribution to  the  capital  stock  against  a  claim  for  the  value  of  goods  so  taken. 

4.  Accounts  between  partners — ^Jurisdiction  of  codntt 
court  under  the  law  relating  to  assignments.— a  claim  by  one 
partner  for  compensation  for  services  is  properly  presented  in  an  action  of 
account  between  the  partners;  but  it  would  seem  that  when  the  county  court 
has  acquired  jurisdiction  of  a  partnership  estate  under  the  law  relating  to  as- 
signments for  the  benefit  of  creditors,  it  has  power  to  hear  and  adjust  such  a 
claim  according  to  equitable  principles. 

Errob  to  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
William  C.  Jones,  Judge,  presiding.  Opinion  tiled  April  7, 
1881. 

Messrs.  Patton  &  "Watson  and  Mr.  C.  T.  Strattan,  for 
plaintiff  in  error;  that  it  is  never  too  late  to  raise  the  ques- 
tion of  jurisdiction,  cited  Ginn  v.  Itogers,  4  Gilm.  131;  Peak 
V.  The  People,  71  111.  278. 

Messrs.  Green  &  Green  and  Mr.  Seth  F.  Cohrs,  for  de* 
fendant  in  error;  tliat  one  partner  may  recover  upon  a  special 
contract  against  his  co-partners,  cited  Parsons  on  Partnership, 
230;  Paine  v.  Thatcher,  25  Wend.  450;  Weaver  v.  Upton,  7 
Ired.  458. 

The  jury  are  the  sole  judges  of  the  weight  to  be  given  to 
the  testimony  of  a  witness;  and  when  the  testimony  is  con- 
flicting the  court  will  not  disturb  the  verdict:  Dickerson  v. 
Sparks,  17  111.  178;  Town  of  Havana  v.  Biggs,  58  111.  483; 
Town  of  Lewiston  v.  Proctor,  27  111,  414;  Bourne  v.  Stout, 
62  111.  261;  Sturman  v.  Streamer,  70  111.  188;  Paton  v.  Stew- 
art, 78  111.  481;  Crabtree  v.  Reid,  50  111.  206;  Carter  v.  Gun- 
nels, 67  111.  270. 
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The  county  court  had  jurisdiction  to  tiy  this  question,  hav- 
ing jurisdiction  of  the  subject-matter:  Hanks  v.  Baber,  53 
111.  292. 

Wall,  P.  J.  The  mercantile  firm  of  Hobbs,  Tabb  & 
Haynes,  made  a  voluntary  assignment  for  the  benefit  of  cred- 
itors. The  assignee  reported  among  others  the  claim  of  the 
defendant  in  error,  who  was  one  of  the  partners,  for  services 
rendered  to  the  firm.  Exceptions  were  filed  to  this  claim  and 
upon  a  hearing  in  the  county  court  the  claim  was  disallowed. 
An  ap]>eal  was  taken  to  the  circuit  court  and  upon  a  trial  by 
jury  the  claimant  was  allowed  the  sum  of  $1,650,  and  a  mo- 
tion for  new  trial  being  overruled  judgment  was  rendered  ac- 
cordingly. The  case  is  brought  here  by  the  assignee.  A 
question  is  made  as  to  the  jurisdiction,  it  being  urged  that 
this  is  a  controversy  between  partners,  and  that  a  court  of 
equity  is  the  only  tribunal  competent  to  settle  it.  On  the 
other  hand  it  is  insisted  that  the  facts  show  such  a  case  as 
would  enable  the  claimant  to  recover  in  a  court  of  law.  The 
evidence  shows  that  each  member  of  the  firm  was  equally  in- 
terested in  the  stock,  and  that  the  claimant  had  general  charge 
of  the  business  giving  it  his  whole  time  and  attention  while 
the  other  partners  gave  their  attention  mainly  to  other  pursuits. 
This  would  not  give  claimant  a  right  to  special  compensation  un- 
less there  was  an  agreement  to  that  effect,  and  he  offers  evidence 
tending  to  prove  such  an  agreement  though  the  amount  of  his 
compensation  was  not,  according  to  his  own  statement,  fixed 
by  the  supposed  agreement ;  and  therefore  his  demand  if  a 
jnst'one,  was  for  the  reasonable  value  of  his  services.  There 
was  no  settlement  by  the  parties,  no  balance  agreed  on,  in  fact, 
as  has  been  said,  the  price  to  be  paid  never  determined,  and 
whatever  may  be  due  the  claimant  must  depend  upon  an  in- 
vestigation of  all  his  accounts  with  the  firm.  A  court  of  law 
will  not  ordinarily  undertake  such  an  investigation,  but  the 
matter  is  one  cognizable  in  a  court  of  equity  where  ample  and 
complete  justice  may  be  done;  but  this  proceeding  is  under  a 
special  statute  vesting  jurisdiction  in  the  county  court  to  ad- 
just the  estates  of  those  who  may  make  voluntary  assignments 
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for  the  benefit  of  creditors,  and  while  the  statute  does  not  di- 
rest courts  of  equity  of  jurisdiction  in  such  matters,  it  may  be 
that  a  fair  construction  of  the  act  would  authorize  the  county 
court  to  hear  and  determine  all  claims  of  whatever  character, 
and  adjust  them  according  to  equitable  principles. 

Assuming,  then,  without  expressly  deciding,  that  there  was 
jurisdiction,  let  us  inquire  whether  the  claimant  has  a  right 
to  assert  this  as  an  absolute  demand  against  the  estate  of  the 
partnership.  Each  partner  put  into  the  concern  one-third  of 
the  cost  of  the  original  stock,  which  was  purchased  from  one 
Taylor  for  the  sum  of  $8,113.  The  claimant  took  out  goods 
at  various  times  amounting  in  the  aggregate  to  $2,125.69,  and 
the  assignee  insists  that  this  is  a  proper  set-off  against  the 
claim  of  $1,650  for  services  rendered  to  the  firm.  To  this  set- 
off the  claimant  objects,  because  he  says  he  put  more  than 
that  amount  into  the  business,  and  that  on  those  two  items 
there  is  a  balance  in  his  favor.  This  assumes  that  the  amount 
put  into  the  concern  by  the  partners  may  be  drawn  out  by 
them  and  retained  before  the  partnership  debts  are  paid,  and 
if  the  position  is  correct  tlie  entire  stock  in  trade  might  be 
exhausted  to  satisfy  the  individtial  demands  of  the  partners 
before  the  firm  creditors  are  paid.  Such,  however,  is  not 
the  law.  The  interest  of  each  partner  in  the  partnership 
property  is  his  share  of  the  surplus  after  the  partnership  debts 
are  settled,  and  when  a  firm  becomes  insolvent  the  joint  cred- 
itors have  a  primary  claim  upon  the  joint  fund.  3  Kent's  Com. 
37,  77.  No  one  partner  has  any  share  or  right  in  the  partner- 
ship property  except  what  remains  thereof  after  the  full  dis- 
charge and  payment  of  all  debts  and  liabilities  of  tlie  partner- 
ship, and  each  partner  has  a  right  to  have  the  same  applied  to 
the  due  discharge  of  all  such  liabilities  before  any  of  the  part- 
ners or  his  personal  representative  can  claim  any  right  there- 
to. It  is  a  clear  and  well  established  rule  that  the  individual 
partner  cannot  prove  a  claim  against  the  joint  estate  in  com- 
petition with  the  creditors  of  the  firm,  wlio  are  in  fact  his 
own  creditors,  and  thereby  take  part  of  the  fund  to  the  preju- 
dice of  those  who  are  not  only  creditors  of  the  partnersliip 
but  of  himself.  Story  on  Partnership,  §§  97,  390,  391;  Gow 
on  Partnership,  page  290,  291. 
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If  after  the  partnership  debts  are  all  paid  there  is  a  snrpluB, 
it  belongs  to  the  partners,  and  if  by  reason  of  the  alleged  con- 
tract the  claimant  has  a  proper  demand,  he  may  enforce  its 
payment  out  of  the  surplus,  but  he  cannot  urge  it  as  a  general 
charge  against  the  estate  to  be  paid  in  paripassu^  with  the  de- 
mands of  the  partnership  creditors.  The  judgment  in  this 
case  is  general  for  the  amount  of  the  verdict,  and  is  to  be  cer- 
tified to  the  county  court  for  "payment  in  due  course  of  settle- 
ment by  the  assignee,"  and  if  so  enforced  would  place  the 
claimant  on  an  equal  footing  with  the  creditors  of  the  firm.  He 
is  not  entitled  to  such  a  standing  in  the  settlement  of  the 
estate,  and  the  judgment  is  therefore  erroneous.  It  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 


John  J.  Hessleb 

V. 

William  C.  Wright. 


Chavcbrt — Sbrvick  of  process. — ^The  statutory  requirements  for  ser- 
vioe  of  process  must  be  strictly  complied  with,,  and  the  return  of  the  officer 
should  show  it,  or  the  court  will  not  obtain  jurisdiction  of  Hie  person.  So, 
where  service  was  made  by  leaving  a  copy  with  a  member  of  the  family  of 
the  defendant,  and  the  return  failed  to  show  that  it  was  at  the  usual  place  of 
abode  of  the  defendant,  or  that  the  officer  explained  to  such  person  the  con- 
tents of  the  writ,  the  service  was  fatally  defective,  and  the  court  had  no  juris- 
diction of  the  person  of  the  defendant. 

Erbob  to  the  Circuit  Court  of  Jasper  county;  the  Hon. 
William  C.  Jones,  Judge,  presiding.  Opinion  filed  April 
7, 1881. 

Mr.  John  H.  Hally,  for  plaintiff  in  error. 

Casey,  J.  The  defendant  in  error,  on  the  21st  day  of  April, 
A.  D.  1880,  filed  his  bill  in  chancery  for  a  strict  foreclosure 
against  the  plaintiff  in  error,  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  Jasper  county. 
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Summons  was  issued  and  served,  and  at  the  May  term  of 
the  Jasper  Circuit  Court,  A.  D.  1880,  the  plaintiff  in  error  not 
appearing,  a  default  and  decree  ^ro  confesses  declaring  a  strict 
foreclosure  of  the  mortgage,  was  entered  against  him.  The 
case  is  brought  to  this  court  by  a  writ  of  error,  and  the  errors 
assigned  are  as  follows: 

1st.  There  is  no  service  of  summons  as  required  by  the 
statute. 

2nd.  The  court  erred  in  finding  the  amount  due  too  large — 
the  amount  found  being  sixty  dollars  more  than  the  proof 
warranted. 

3rd.  The  court  erred  in  granting  a  strict  foreclosure  under 
the  pleadings  and  evidence. 

4th.  The  court  erred  in  entering  a  decree  by  default,  with- 
out service  of  notice  on  defendant. 

The  return  indorsed  on  the  summons  issued  in  this  cause  is 
as  follows: 

* '  State  of  Illinois,  ) 

Jaspeb  County,"  j  ^^* 

''  I  have  duly  served  the  within  by  reading  the  same  to  Anna 
Hessler,  daughter  of  the  within  named  John  J.  Hessler,  who  is 
a  member  of  the  said  John  J.  Hessler's  family,  a  person  over 
and  above  the  age  of  twelve  years,  and  I  delivered  unto  said 
Anna  Hessler  a  true  copy  hereof,  for  the  said  John  J.  Hessler, 
this,  the  6th  day  May,  A.  D.  1880 — as  I  am  therein  com- 
manded.    (Signed,)  E.  Harteiok,  Sheriff. 

Per  D.  O'DoNNKLL,  Dep't  Sheriff." 

The  statute  provides  that  service  of  summons  shall  be  made 
by  delivering  a  copy  thereof  to  the  defendant,  or  leaving  such 
copy  at  his  usual  place  of  abode  with  some  person  of  the  family, 
of  the  age  of  ten  years,  or  upwards,  and  informing  such  per- 
son  of  the  contents  thereof.  Underwood's  Statute,  Chap.  22, 
Sec.  11,  page  186. 

It  will  be  seen  that  the  return  indorsed  on  the  writ  wholly  fails 
to  show  that  the  officer  serving  the  same  left  with  the  person 
named,  the  writ  at  the  usual  place  of  abode  of  the  defendant,  or 
that  he  explained  to  the  person  the  contents  of  the  writ  The  re- 
turn shows  that  the  officer  left  the  writ  with  Anna  Hessler; 
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that  she  was  over  ten  years  of  age  and  was  a  member  of  the 
family  of  the  defendant. 

The  statute  of  1845,  required  that  a  summons  in  chancery 
shoald  be  served  by  delivering  a  true  copy  thereof  to  the  de- 
fendant, or  leaving  a  copy  at  his  usual  place  of  abode,  with 
some  white  person,  of  the  family,  of  the  age  of  ten  years  or 
upwards,  and  informing  such  person  of  the  contents  thereof. 

In  Miller  v.  Mills,  29  111.  432,  the  return  of  the  officer 
was  as  follows: 

"  I  have  served  this  summons  on  Hiram  Miller  by  leaving 
a  true  copy  of  the  within,  with  Ellen  Miller  his  wife,  a  person 
over  fourteen  years  of  age,  a  member  of  his  family,  at  his 
usual  place  of  abode,  after  first  having  fully  made  known  the 
contents  of  the  same  to  her." 

The  Supreme  Court  say,  the  return  is  defective  in  two  par- 
ticulars: First,  it  does  not  show  that  the  copy  was  left  at  the 
usual  place  of  abode  of  the  defendant,  nor  that  it  was  left  with 
a  white  person — non  constat^  but  that  it  was  a  family  of 
colored  persons,  the  defendant  and  his  wife  both  being  bLvck: 
Cost  V.  Eose,  17  lU.  276;  Bayland  v.  Bayland  18  111.  551. 
In  Tompkins  et  al  v.  Welteberger  56  111.  889,  the  return 
failed  to  show  that  the  officer  serving  the  process  explained 
the  contents  of  the  writ  to  the  person  with  whom  he  left  it. 
The  court  in  substance  say:  The  statute  for  wise  purposes  has 
made  this  positive  requirement.  The  provisions  of  the  stat- 
ute must  be  strictly  complied  with.  To  give  the  court  juris- 
diction of  the  person  of  the  defendant,  a  legal  service  was 
necessary  as  provided  by  the  statute.  The  return  of  the  offi- 
cer should  show  it.  There  is  no  room  for  inference  or  pre- 
sumption, because  of  the  general  jurisdiction  of  the  court, 
for  the  reason  that  the  writ  and  mode  of  service  appear  in 
the  record. 

That  the  statute  has  been  complied  with  must  affirmatively 
appear  from  tlie  indorsement  on  the  summons. 

In  this  case  we  have  no  hesitation  in  saying,  that  the  service 
as  appears  from  the  return  of  the  officer,  was  wholly  defective; 
that  the  defendant  did  not  have  his  day  in  court,  and  that  the 
court  did  not  have  jurisdiction  of  the  person  of  the  defendant. 
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We  are  not  prepared  to  say  but  what  the  taxes  paid  by  tlie 
defendant  in  error  were  properly  included  in  assessing  the 
amount  due  on  the  mortgage,  or  that  the  defendant  in  error  Ib 
not  entitled  to  a  decree  for  a  strict  foreclosure.  For  the  reason 
that  there  was  no  legal  service  as  required  by  the  statute 
the  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 


Walteb  W.  Whaeton 

V. 

The  People,  etc. 

1.  Assault  with  deadly  wbapon — ^Justification. — A  person  has  a 
rig^ht  to  use  such  force  as  may  be  necessary  to  prevent  a  trespass  or  destruc- 
tion of  his  property.  If  he  uses  more  force  than  necessary  for  that  purpose  he 
will  be  liable  to  prose  ca  ion. 

2.  Instruction — Assuming  fact. — An  instruction  in  a  prosecutiox^  for 
an  assault  with  deadly  weapon,  which  assumes  that  the  defendant  used  a 
deadly  weapon,  is  erroneous. 

3.  Good  faith  of  defendant. — So,  also,  an  instruction  which  make^ 
the  guHt  or  innocence  of  the  defendant  depend  upon  his  good,  faith  in  at- 
tamptingf  to  prevent  a  trespass,  and  ignores  the  charge  as  to  the  commission 
of  the  assault,  is  erroneous 

AppKAii  from  the  County  Court  of  Williamson  county;  the 
Hon.  Geo.  W.  Touno,  Judge,  presiding.  Opinion  filed  April 
7,  1881. 

Messrs.  Clemens  &  Burton,  for  appellant;  that  a  party  in 
the  actual,  peaceable  possession  of  lands  cannot  be  forcibly  dis* 
possessed,  even  by  the  owner  of  the  better  title,  cited  I.  &  St. 
L.  R  R  Co.  V.  Cobb,  68  111.  53;  Reeder  v.  Purdy,  41  111.  280. 

Casey,  J.  This  was  a  prosecution  against  the  appellant  in 
the  County  Court  of  Williamson  county,  for  an  assault  with 
intent  to  inflict  a  bodily  injury  upon  the  person  of  George  L. 
PowelL 
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The  cause  was  heard  at  the  August  term  of  said  court,  A. 
D.  1879,  and  the  defendant  found  guilty  of  a  common  assault. 
A  motion  for  a  new  trial  was  interposed  and  refused ;  excep- 
tions were  taken  and  the  case  is  brought  to  this  court  by  an 
appeal. 

The  second  assignment  of  errors  is  as  follows:  ^'  The  court 
erred  in  giving  improper  instructions  to  the  jury  at  the  instance 
of  the  prosecution  and  against  the  objection  of  the  defendant." 

The  second  instruction  given  by  the  court  at  the  request  of 
the  plaintiffs,  is  as  follows: 

**The  court  further  instructs  you  for  the  People,  that  al- 
though you  may  believe  from  the  evidence,  that  at  the  time 
of  the  assault,  if  you  believe  from  the  evidence  beyond  a  rea- 
sonably doubt  that  an  assault  was  made,  the  witness  George 
L.  Powell  was  committing  a  trespass  to  the  possession  of  the 
inclosure  or  field,  yet  this  alone  would  not  justify  or  excuse 
the  defendant  in  using  a  deadly  weapon  to  prevent  such;  and, 
unless  you  believe  that  the  defendant  acted  in  good  faith,  as  a 
reasonably  prudent  man,  to  prevent  such  trespass,  your  ver- 
dict should  be  guilty-" 

This  instruction  does  not  correctly  state  the  law.  The  de- 
fendant had  a  right  to  use  such  force  as  might  be  necessary  to 
prevent  a  trespass  or  destruction  of  his  property.  If  he  used 
more  force  than  was  necessary  for  that  purpose,  he  would  be 
liable  to  prosecution.  Brown  v.  The  People,  39th  111.  407; 
Eoach  V.  The  People,  77  111.  25;  Gerchid  v.  The  People,  53  111. 
296. 

This  instruction  is  also  clearly  erroneous,  because  it  assumes 
that  the  defendant  did  use  a  deadly  weapon.  It  is  the  province 
Qf  the  jury  to  find  the  facts.  Conkright  v.  The  People,  35  III. 
204;  City  of  Chicago  v.  Shulten,  75  111.  469;  Collins  v.  The  Peo- 
pie,  48  111.  145. 

The  concluding  part  of  the  instruction  is  also  erroneous. 
The  jury  were  directed  that  they  should  find  the  defendant 
gtiilty  if  they  believed  that  he  did  not  act  in  "good  faith  as  a 
reasonably  prudent  man  to  prevent  buch  trespass." 

This  ignores  the  charge  as  to  the  commission  of  the  assault 
and  makes  the  guilt  or  innocence  of  the  defendant  depend  upon 
his  good  faith  in  attempting  to  prevent  a  trespass. 
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"We  have  carefully  examined  the  evidence  in  this  case  as  it 
appears  in  the  record,  and  are  well  satisfied  that  it  does  not 
sustain  th6  verdict.  The  county  court  erred  in  refusing  the 
motion  for  a  new  trial.  For  these  reasons  the  judgment  of  the 
county  court  is  reversed  and  the  cause  remanded. 

Bevei'sed  and  remanded. 


Joseph  F.  Whittington" 

V. 

Robert  W,  Ross  et  al. 

1.  Recognizances— Power  op  State's  attorney  to  compromisb 
JUDGMENTS  ON. — A  State's  attorney  has  no  power  to  (XHnpromisejudgrments 
recovered  upon  forfeited  recognizances,  or  to  receive  in  settlement  thereof 
anything  less  than  the  fdU  face  of  such  judgments. 

2.  Payments  made  upon  compromise. — Where  a  defendant  has  made 
payment  according  to  an  agreement  of  settlement  with  the  state's  attorney, 
and  execution  is  afterwards  issued  for  the  full  amount  of  the  judgments  at- 
tempted to  be  compromised,  such  payments  should  be  credited  to  him  as  par- 
tial  payment  of  the  judgments. 

3.  Chancery— Objection  that  remedy  is  at  law. — An  oly'ection 
that  a  complainant  has  an  adequate  remedy  at  law,  comes  too  late  in  this 
court.  After  a  defendant  in  chancery  has  filed  his  answer  he  submits  to  the 
jurisdiction  of  the  court,  and  he  cannot  ol^ect  that  complainant  has  a  remedy 
at  law. 

Ebbob  to  the  Circuit  Court  of  Fayette  county;  the  Hon. 
Jesse  J.  Phillips,  Judge,  presiding.  .  Opinion  filed  April  7, 

1881. 

Mr.  F.  M.  ToTTNGBLOoD,  for  plaintiff  in  error;  that  judg- 
ments cease  to  be  a  lien  upon  real  estate  after  the  lapse  of 
seven  years,  cited  Stribbling  v.  Prettyman,  57  111.  371. 

Mr.  W,  M.  Fabmeb,  and  Mr.  B.  W.  Henby,  for  defendant  in 
error ;  that  the  remedy  of  complainant  was  at  law,  by  motion 
to  quash  the  execution,  cited  Sandburg  v.  Papineau,  81  111 
446  ;  Freeman  on  Executions,  §  30. 

General  statutes  of  limitation  have  no  force  when  public 
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rights  are  involved  :  President,  etc.  v.  Brown»  1  Scam.  106  ; 
Board  of  Sup'rs  v.  City  of  Lincoln,  81  111.  166  ;  Alton  v.  111. 
Trans.  Co.  12  111.  38  ;  Angell  on  Limitations,  §  38  ;  Dillon  on 
Municipal  Corporations,  §  532. 

The  acts  of  a  public  officer  beyond  his  authority  are  not 
binding  upon  the  public :  School  Directors  v.  Fogleman,  76 
111.  189  ;  State  v.  Allen,  43  111.  456  ;  David  v.  Hercules,  57 
111.  446. 

Casey,  J.  This  was  a  bill  in  chancery,  filed  by  the  plain- 
tiff  in  error  against  the  defendants  in  error,  in  the  Circuit 
Court  of  Fayette  county.  The  bill  alleges,  that  on  the  3l8t 
day  of  March,  A.  D.  1869,  two  judgments  were  obtained  in 
the  Circuit  Court  of  Fayette  county,  on  forfeited  recognizances, 
both  in  favor  of  Tlie  People,  and  one  for  the  sum  of  six 
hundred  dollars,  against  Ellis  Spencer,  Joshua  Payne,  Carrol 
Payne  and  the  plaintiff  in  error,  and  the  other  for  four  hun- 
dred dollars,  against  Ellis  Spencer,  Carrol  Payne  and  the  plain- 
tiff in  error.  That  Ellis  Spencer,  Joshua  Payne  and  Carrol 
Payne,  were  at  the  time  said  judgments  were  obtained,  and 
still  are  insolvent.  That  on  the  9th  day  of  June,  A.  D.  1869, 
executions  were  issued  on  said  judgments  to  the  sheriff  of 
Franklin  county,  and  were  by  him  returned  on  the  8th  day  of 
September,  A.  D.  1869,  indorsed  "no  property  found."  That 
on  the  16th  day  of  October,  A.  D.  1869,  M.  B.  Thompson,  then 
State's  attorney  for  the  17th  circuit,  including  the  county  of 
Fayette,  proposed  in  writing  to  the  plaintiff*  in  error,  that 
if  he  would  pay  $450,  and  all  costs,  and  State's  attorney's 
fees  and  commissions,  in  all  aggregating  $660,  it  would  be 
received  in  satisfaction  of  both  judgments.  That  the  proposi- 
tion was  accepted  by  the  plaintiff  in  error,  and  by  him  fully 
complied  with,  in  the  time  required  in  said  pr6position.  That 
the  said  States  attorney  and  clerk  failed  to  enter  said  judg- 
ments, satisfied  on  the  record.  And  that  on  the  13th  day  of 
November,  A.  D.  1877,  defendant  Eoss,  as  clerk  of  the  Circuit 
Court  of  Fayette  county,  issued  executions  on  said  judgments 
for  the  entire  amount  thereof  and  costs,  to  the  sheriff  of 
Franklin  county.    That  no  executions  were  issued  on  the  said 
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judgments  from  the  9th  day  of  Juue,  A.  D.  1869,  to  the  13th 
day  of  November,  A.  D.  1877.  That  the  said  laftt  named  exe- 
cutions were  issued  without  authority  of  law,  more  than 
seven  years  having  elapsed  since  the  former  executions  were 
issued.  That  the  executions  are  now  in  the  hands  of  defend- 
ant Akin,  as  sheriff  of  Franklin  county,  and  he  is  about  to  pro- 
ceed to  make  a  levy,  etc.  Prayer  of  bill  that  a  preliminary  in- 
junction may  issue,  etc ;  waiving  defendant's  answer  under 
oath,  and  that  upon  a  final  hearing  the  court  will  decree  that 
the  clerk  enter  said  judgments  satisfied.  There  is  a  general 
prayer  for  relief. 

The  i)ill  is  sworn  to,  and  with  it  are  filed  the  written  propo- 
sitions, copies  of  the  judgments,  executions,  etc.,  and  receipts, 
showing  compliance  with  the  written  proposition.  On  the  3d 
day  of  October,  A.  D.  1878,  the  defendants  filed  their  amend- 
ed answer  to  the  bill,  denying  that  they  had  any  knowledge  of 
the  compromise  with  Thompson ;  that  they  supposed  that  the 
money  was  paid,  as  alleged.  Admits  the  issuing  of  the  execu- 
tions; deny  that  Thompson  as  State's  attorney  hadeny  legal 
right  to  make  such  compromise;  and  denies  that  the  plain- 
tiffs in  said  judgments  are  thereby  precluded  from  collecting 
the  same,  etc.    The  following  is  an  agreed  statement  of  the  facts: 

"It  is  hereby  agreed  by  the  parties  hereto,  by  their  re- 
spective counsel,  that  this  cause  is  to  be  submitted  to  the  court 
on  the  bill  as  sworn  to,  with  exhibits  as  in  said  bill  set  forth, 
and  the  amended  answer  of  the  defendants;  also,  it  is  agreed 
between  the  parties  hereto  by  their  respective  counsel,  that  it 
was  the  understanding  and  agreement  between  the  complain- 
ant and  the  said  M.  B.  Thompson,  at  the  time  of  the  execu- 
tion of  the  written  proposition  set  out  in  the  bill  as  exhibit 
'C,"  that  if  complainant  complied  with  the  terms  of  said 
written  proposition,  and  made  the  payments  therein  specified 
within  the  time  therein  mentioned,  said  judgments  were  to  be 
entered  satisfied  by  the  said  State's  attorney.  It  is  also  agreed 
by  the  parties  hereto  by  their  respective  counsel,  that  the  pay- 
ment made  to  Mr.  Hankins,  the  then  clerk  of  the  Circuit 
Court  of  Fayette  county,  as  set  out  in  said  bill,  were  made  by 
the  directions  of  the  said  M.  B.  Thompson,  the  then  State's 
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attorney  of  the  17th  judicial  circuit,  of  which  the  county 
of  Fayette  formed  a  part  It  is  also  agreed  that  all  of  the 
payments  set  forth  in  complainant's  bill  were  made  within 
sixty  days  from  the  date  of  the  paper  marked  "  0."  It  is  fur- 
tlier  agreed  by  the  parties  hereto,  that  no  executions  ever  is- 
sued on  either  of  said  judgments  from  the  7th  day  of  June, 
A.  D.  1869,  until  the  13th  day  of  November,  A.  D.  1877, 
nearly  nine  years  after  the  same  became  liens.  Now,  it  is 
stipulated  between  the  parties  hereto,  that  this  case  is  to  be 
submitted  on  this  bill,  answer,  exhibits,  and  this  agreement  of 
facts,  as  though  a  formal  replication  to  defendant's  answer  had 
been  filed,  and  decree  shall  be  entered  as  to  the  right  of  the 
parties  hereto,  as  the  court  shall  determine  the  law  to  be,  aris- 
ing out  of  this  particular  state  of  facts,  with  the  right  to 
either  party  to  prosecute  an  appeal  or  writ  of  error,  as  provid- 
ed by  law  and  the  rule  of  Chancery  Practice. 
*^  Dated  this  October  3d,  1878. 

"  F.  M.  YOUNGBLOOD, 

Sol'r  for  Complainant." 

*'  lieference  is  made  to  all  of  the  exhibits  in  said  bill,  and  the 
exhibits  and  allegation  as  to  times  and  dates  are  agreed  to  as 
correct. 

"J.  P.  Vandorsten, 
Defendant's  Counsel." 

The  cause  was  heard  at  the  February  terra  of  the  Fayette 
Circuit  Court,  A.  D.  1880,  and  the  injunction  was  dissolved 
and  the  bill  dismissed. 

The  case  is  brought  here  on  error.  It  is  insisted  by  coun- 
sel for  defendants  in  error,  that  the  plaintiff  can  have  no  stand- 
ing in  a  court  of  equity,  because  he  has  a  full  and  complete 
remedy  at  law  in  the  nature  of  an  action  audita  querela^  or 
as  the  more  modem  practice  is,  by  a  motion  to  quash  the  ex- 
ecution. 

This  motion  comes  too  late  in  this  court.  TVithout  saying 
what  might  have  been  the  result  of  such  a  motion  had  it  been 
made  in  the  circuit  court  in  apt  time,  we  think  that  it  cannot 
U  insisted  on  for  the  first  time  in  this  court  In  the  case  of 
iStout  et  al.  V.  Cook,  reported  in  41  111.  447,  it  is  said  that  if 
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• 
a  defendant  in  chancery  answers  and  submits  to  the  jurisdic- 
tion of  the  court,  it  is  too  late  for  him  to  object  thaf  the  com- 
plainant had  an  adequate  remedy  at  law.  So  in  Magee  v. 
Magee,  61  111.  603,  the  court  say:  The  objection  should  have 
been  interposed,  before  the  answer  was  filed,  and  comes  too  late 
on  error.  Although  the  remedy  may  have  been  complete  at 
law,  the  question  was  not  raised  in  apt  time. 

In  Dodge  et  al.  v.  Wright  et  al.  48  111.  383,  the  Supreme 
Court  say:  "  We  have  several  times  held  that  except  in  these 
cases,  where  the  subject-matter  is  wholly  foreign  to  the  juris- 
diction of  a  court  of  chancery,  and  incapable  of  being  proper 
ly  brought  before  it,  even  by  consent,  the  objection  that  there 
is  an  adequate  remedy  at  law  must  be  insisted  upon  in  the 
circuit  court;  and  ifnot,  itwill  be  considered  as  waived  when 
brought  here.  The  subject-matter  of  the  bill  in  this  case  is 
not  wholly  foreign  to  the  jurisdiction  of  a  court  of  chancery; 
and  the  objection  that  there  is  a  complete  and  adequate  remedy 
at  law,  must  be  i^ised  in  the  circuit  court.  If  it  is  not,  it  will 
be  considered  as  waived  in  this  court.  Hickey  v.  Fon*istal  et 
al.  49  III.  256  ;  Comstock  et  al.  v.  Hennebery,  66  111.  212.  ' 

We  consider  these  authorities  decisive  of  this  point.  It  is 
insisted  by  counsel  for  plaintiff  in  error,  that  Thompson,  the 
State's  attorney,  had  the  power  to  compromise  with  the  plain- 
tifi  in  error,  and  that  in  fact  and  in  law  the  judgments  have 
been  paid  ;  and  in  support  of  this  view  we  are  referred  to  the 
People  V.  Christerson  et  al.  59  111.  157. 

This  case  does  not  seem  to  support  the  position  taken  by 
plaintiff  in  error.  In  the  case  referred  to,  the  State's  attorney 
directed  that  the  money  collected  on  the  judgment,  not  a  part 
of  it,  but  the  whole  of  it,  should  be  paid  to  a  certain  person^ 
and  it  was  done.  The  Supreme  Court  say  no  reason  is  per- 
ceived why  the  State's  attorney  could  not  order  or  agree  that 
the  party  should  pay  the  money  to  any  solvent  bank  or  any 
responsible  person  for  his  use.  They  do  say  that  the  State's 
attorney  can  compromise  and  take  less  than  the  whole 
amount  due  The  People.  In  view  of  the  importance  of  this 
question,  as  well  what  has  been,  and  still  is  the  well  known 
practice,  we  have  given  the  subject  a  very  careful  considera- 
tion. 
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The  rights,  duties,  authorities  and  liabilities  of  attornejs-at- 
law  (not  officers)  on  questions  that  have  frequently  been  be- 
fore the  Supreme  Court  of  this  State,  where  an  attorney  is 
employed  to  sue  for,  and  collect  a  debt  without  express  or 
specific  authority,  he  can  lawfully  do  no  more  than  obtain  a 
judgment,  order  an  execution,  and  receive  and  receipt  for  the 
money.  He  cannot  take  less  than  the  amount  due  in  satis- 
faction of  the  debt»  or  receive  any  anything  but  money.  He 
has  no  implied  authority.  Noleen  v.  Jackson,  16  III.  273; 
Brncket  V.  Norton^4th  Conn.  517;  Lockhart  v.  Wyatt,  10  Ala. 
231 ;  Gosham  v.  Gale,  7  Cowen,  739;  Jackson  v.  Bartlett,  8 
John.  362.  An  attorney  has  no  implied  authority  to  compro- 
mise or  give  up  any  right  of  his  client.  Swinfer  v.  Swinfer, 
24  Bear.  549;  People  v.  Lamborn,  Ist.  Scam.  123;  Wad- 
hams  et  al.  V.  Gray,  73  HI.  415. 

Many  other  authorities  of  like  import  might  be  referred  to. 
It  is  very  clearly,  and  beyond  any  question,  the  law,  that  in 
ordinary  practice,  an  attorney  has  no  implied  authority  to 
compromise  a  claim  placed  in  his  hands  for  collection,  and 
receive  less  than  the  amount  due. 

Now,  if  this  is  so  ordinarily,  does  a  different  rule  prevail 
when  the  attorney  is  acting  in  an  official  capacity  as  State's 
attorney.  And  assuming  that  ordinarily  an  attorney  has  no 
implied  authority  to  compromise  a  claim  whereby  he  receives 
less  than  the  amount  due  a  fortiori  is  it  not  so  with  the  State's 
attorney?  The  statute  in  force  when  this  transaction  took 
place,  required  thtState's  attorney  to  "commence  and  prosecute 
all  actions,  suits,  procesp,  endictments  and  prosecutions,  civil 
and  criminal,  in  which  the  people  of  the  state  or  any  county 
within  such  judicial  circuit  may  be  concerned  *  *  *  * 
to  prosecute  all  forfeited  recognizances  and  all  suits  and  actions 
for  the  recovery  of  debts,  moneys,  revenues,  fines,  penalties  and 
forfeitures,  accruing  to  the  people  of  the  State,  or  any  county 
within  the  judicial  circuit  aforesaid.'^ 

In  the  case  of  the  Commission  of  Public  Accounts  v.  Eoss, 
reported  in  1  Dessaus.  468,  a  bond  was  placed  in  the  hands 
of  the  Attorney-General  for  collection.  He,  acting  for  the 
State,  brought  suit  on  the  bond,  and  afterwards  compromised 
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>yith  the  agent  of  the  debtor,  receiving  in  payment  of  the  bond, 
merchandise,  which  he  converted  to  his  own  use,  and  gave  up 
the  bond,  and  a  mortgage  given  to  secure  it.  It  was  held  that 
the  action  of  the  Attorney-General  was  illegal.  That  he  had 
no  power  to  release  the  debtor  without  the  payment  to  him  in 
money  of  the  amount  due  on  said  bond.  The  original  debtor 
was  decreed  to  pay  the  debt  again. 

In  the  case  of  Burnett  v.  The  State,  reported  in  1  Terger, 
475,  it  appears  that  after  the  final  disposition  of  the  case  it 
was  ascertained  that  the  Attorney-General  had  made  some  ar- 
rangements with  the  defendant  for  the  payment  of  the  fines 
and  the  costs,  and  the  plaintiff  in  error  moved  to  be  discharged 
without  paying  or  giving  security  in  court  for  the  payment  of 
the  fines  and  costs.  The  court  said.  Judge  Gaton  delivering 
the  opinion  of  the  court:  The  officers  of  the  court  must  learn 
where  duty  with  them  commences  and  ends.  The  court  will 
see  to  the  execution  of  its  judgments,  and  treat  arrangements 
interfering  with  them  as  nullities  or  contempts,  according  to 
the  circumstances. 

The  arrangements  of  the  Attorney-General  for  the  govern- 
ment will  be  wholly  disregarded  as  far  as  respects  the  judg- 
ments, his  own  costs  excepted.  Other  officers  present  may 
control  their  costs. 

In  Merwin  v.  Huntington,  2nd  Conn.  212,  the  court  say: 
"  Wliether  a  public  prosecutor  has  a  right  to  discontinue  the 
prosecution  on  the  payment  of  costs  is  a  point  that  has  not 
been  decided." 

It  would  seem  that  cases  might  occur  where  this  would  be 
reasonable;  at  the  same  time  it  will  be  agreed  that  as  such 
power  might  be  perverted  and  become  the  instrument  of  op- 
pression, courts  should  be  very  cautious  about  giving  it  their 
sanction.  Tlie  abuses  which  might  be  practiced  under  cover 
of  the  supposed  right  of  omitting  to  prosecute  on  the  recep- 
tion of  money  for  the  national  treasury,  might  be  erroneous 
and  strike  at  the  foundation  of  criminal  justice.  They  are 
too  obvious  to  require  enumeration.  It  is  the  duty  of  the 
State's  attorney  to  collect  forfeited  recognizances. 

If  he  fails  to  do  so  because  of  the  insolvency  of  the  parties, 
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he  18  not  to  blame.  The  officer  taking  the  recognizance  should 
be  held  to  a  strict  account.  To  say  that  the  State's  attorney 
€»n  compromise  in  one  case,  is  virtually  saying  he  may  com- 
promise in  all  cases.  It  would  be  giving  liim  a  power,  the 
consequence  of  which  no  one  could  foresee.  This  case  is  not  a 
bad  illustration  of  how  that  power  might  be  abused.  Tlie 
judgments  were  for  the  aggregate  sum  of  $1,100. 

The  compromise  was  that  the  plaintiff  in  error  was  to  pay 
$450  and  the  costs,  and  to  pay  the  whole  cost  of  the  State's 
attorney  as  if  he  had  collected  $1,100.  If  be  could  have 
compromised  for  $450.00,  he  could  as  well  compromise  for 
$10,  and  yet  required  his  costs  to  be  paid  as  if  he  had  col- 
lected the  entire  judgments. 

We  are  well  satisfied  that  State's  attorneys  have  no  such 
power,  and  that  their  acts  of  that  character  may  be  treated  as  a 
nullity.  The  5th  error  assigned  is  that  the  court  erred  in 
its  final  order  in  not  allowing  complainant  credit  for  all 
amounts  paid  on  such  judgments.  We  think  this  error  well 
assigned.  Tliere  is  a  general  prayer  for  relief  in  the  bill  under 
which  the  credits  might  have  been  allowed. 

[t  is  admitted  that  the  credits  are  just.  That  plaintiff  in 
error  paid  the  attorney.  It  is  insisted  by  the  defendant  that 
the  plaintiff  should  have  tendered  the  remainder  due,  and  that 
not  having  done  so,  he  is  not  entitled  to  the  credits. 

In  some  cases  that  may  be  a  correct  proposition.  In  this 
case  it  was  the  duty  of  the  officers  to  enter  the  credits.  They 
failed  to  do  so.  All  the  parties  are  now  before  the  court,  and 
it  is  admitted  that  appellant  is  entitled  to  a  credit  to  the  ex- 
tent of  the  payments. 

We  see  no  good  reason  why  the  parties  should  be  driven  to 
another  proceeding  for  the  purpose  of  obtaining  credits  now 
admitted  to  be  just  and  proper.  The  decree  of  the  circuit 
court  should  have  allowed  the  credit  of  four  hundred  and 
fifty  dollars  and  costs,  paid  by  appellant 

It  fails  to  do  so,   and  for  this  reason  the  judgment  of  the 

circuit  court  is  reversed  and  cause  remanded. 

Eeversed  and  remanded. 
vot.  vra.        M 
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Indianapolis  and   St.  Louis    Railroad    Company 

V. 

Albert  Willisch. 

Trespass — DAUAass. — In  an  action  against  a  railroad  company  for  in- 
juries, it  is  error  to  instnict  the  jury,  that  the  plaintiff  may  recoyer  punitive 
damages,  if  the  acts  of  the  defendant  were  wanton  or  willful,  without  also 
including  in  such  instruction  the  principle  of  contributoty  negligence  on  the 
part  of  the  plaintiff. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon 
Chas.  p.  Wabb,  Judge,  presiding.     Opinion  filed  April  7, 

1881. 

Mr.  John  T.  Dye,  for  appellant;  as  to  the  rule  of  compara. 
five  negligence,  cited  C.  B.  &  Q.  E.  R.  Co.  v.  Lee,  68  111.  676; 
C.  &  N.  W.  E.  R.  Co.  V.  Donahue,  75  111.  106;  Common- 
wealth V.  Boston,  etc.,  R.  R.  Co.  101  Mass.  201;  C.  &  K  W. 
R.  R.  Co.  V.  Hatch,  79  111.  137;  111.  Cent.  R.  R.  Co.  v.  Ben- 
ton,  69  111.  174. 

Mr.  Wm.  p.  Launtz,  for  appellee;  that  where  substantial 
justice  has  been  done,  anew  trial  will  not  be  granted,  even 
though  there  may  be  error  in  the  instructions,  cited  Hewitt  v. 
Jones,  72  111.  218;  Young  v.  Silkwood,  11  III  36;  Smith  v. 
Shultz,  1  Scam.  491. 

Casey,  J.  Tliis  is  an  action  on  the  case  brought  by  appellee 
against  appellant  in  the  city  court  of  East  St  Louis  for  inju- 
ries to  appellee  because  of  the  carelessness  of  the  agents  of  de- 
fendant. To  the  declaration  appellant  pleaded  the  general  is- 
sue. A  trial  was  had  before  a  jury,  resulting  in  a  verdict  for 
appellee  for  the  sum  of  two  hundred  and  fifty  dollars.  A  mo- 
tion for  a  new  trial  was  made  by  appellant,  which  was  refused 
by  the  court,  and  the  case  is  brought  to  this  court  by  appeal. 
One  of  the  errors  assigned  is  that  "  The  court  erred  in  giving 
to  the  jury  the  second  instruction  asked  by  appellee. 

That  instruction  is  as  follows:     '^  The  plaintiff  in  a  claim  of 
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trespass  is  entitled  to  recover  snch  an  araonnt  of  damages  as 
will  compensate  him  for  the  injury  sustained,  and  if  the  acts 
of  the  defendant  were  waoton  or  willful,  the  jury  may  give  pu- 
nitive damages.  The  plaintiff  is  entitled  to  recover  in  an  ac- 
tion of  trespass  if  he  has  not  been  guilty  of  any  negligence  him- 
self.   The  instruction  entirely  ignores  this  important  principle." 

In  support  of  this  instruction  we  are  referred  by  counsel  for 
appellee  to  the  case  of  Jones  v.  Jones,  71  IlL  562.  In  that 
case  the  doctrine  of  contributory  negligence  was  not  involved, 
and  upon  a  careful  examination  of  that  case  I  am  satisfied  that 
the  proofs  and  cfrcumstances  are  so  different  from  the  case 
before  ns,  that  the  same  principle  does  not  apply.  In  that 
case  the  trespasses  were  of  snch  a  character  as  to  show  beyond 
any  contradiction  that  they  were  of  the  most  wanton,  willful,  • 
and  vindictive  character.  The  assaults  were  "  excessi  ve  and 
brutal  almost  in  the  extreme ;"  and  further  on,  the  learned 
judge  says  :  "He,  the  defendant,  could  not  make  use  of  his 
legal  right  to  remove  her  from  his  premises,  as  a  pretext  to 
gratify  his  malice,  and  commit  unnecessary  injuries  and 
indignities  upon  the  person  of  appellee."  Not  so  with  the 
case  at  bar.  It  seems  .almost  impossible  for  any  one  after 
reading  and  fairly  considering  the  testimony,  to  say  that  the 
acts  of  appellant  by  its  agents  were  willful  or  wanton.  In 
feet,  so  far  as  the  testimony  shows,  the  actions  and  conduct  of 
the  parties,  one  was  as  careful  as  the  other.  The  Supreme 
Court  has  very  oiten  held  that  each  party  must  use  reasonable 
precaution  and  efforts  to  avoid  receiving  and  inflicting  injury. 
Tlie  traveler  on  the  highway,  having  the  greater  facilities 
for  controlling  his  vehicle,  should,  on  the  approach  of  the 
heavier  and  more  uncontrollable  machinery,  be  expected  to 
come  to  a  stand  rather  than  the  train.  Chicago  &  C.  B.  Co. 
V.  Hatch,  79  111.  137  ;  I.  C.  R  R.  Co.  v.  Barton,  69  111.  174. 

Objection  is  made  to  the  first  instruction  given  on  the  part 
of  appellee,  but  it  is  not  included  in  the  assignment  of  errors, 
and  will  not  be  considered.  We  think  that  the  jury  were 
probably  misled  by  the  second  instruction,  and  that  it  does  not 
correctly  state  the  law  in  such  cases.  Therefore  the  judgment 
of  the  court  is  reversed  and  the  cause. remanded. 

Eeversed  and  remanded. 
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Willis  Angell 

V. 

The  County  op  Union, 

Witness  febs— Habeas  coRPua—WiTNEas  ATTENvrsa  from  foreioit 
COUNTY. — ^The  hearing*  upon  a  writ  of  habeas  corpus  is  a  criminal  case,  in- 
volTing  a  Yiolation  of  the  criminal  code,  and  a  witness  who  has  been  sum- 
moned from  a  foreign  county  to  attend  such  hearing  is  entitled  to  recover 
from  the  public  treasury  his  fees  therefor  according  to  the  provisions  of  sec- 
tion 48  of  the  act  relating  to  fees  and  salaries. 

Appeal  from  the  Circuit  Court  of  Union  county;  the  Hon. 
O.  A.  Harkeb,  Judge,  presiding.     Opinion  filed  April  7, 1881. 

Mr.  Hugh  Andrews  and  Mr.  Matthew  J.  Insoobe,  for  ap- 
pellant. 

Mr.  W.  S.  Day,  for  appellee. 

Casey,  J.  This  case  is  submitted  upon  the  following  agreed 
statement  of  facts: 

The  above  entitled  cause  is  submitted  to  the  court  for  decis- 
ion upon  the  following  agreed  state  of  facts: 

"  On  or  about  the  —  day  of  February,  A.  D.  1880,  Ewing  A. 
Sessions,  and  others,  were  under  arrest  on  a  charge  of  murder, 
which  was  alleged  to  have  been  committed  in  Union  county ;  that 
the  defendants  sued  out  a  writ  of  habeas  corpus  before  the 
honorable  Oliver  A.  Harker,  one  of  the  judges  of  the  first 
judicial  circuit  of  the  State  of  Illinois;  that  a  trial  was  had 
upon  said  writ,  before  the  said  judge,  at  Vienna,  Johnson 
county,  Illinois,  in  chambers,  on  or  about  the  thirteenth  day 
of  February,  A.  D.  1880.  That  upon  said  trial,  Willis  An- 
gell,  who  is  and  was  at  that  time  a  resident  of  Union  county, 
was  subpoenaed  as  a  witness  on  the  part  of  the  people,  and  at- 
tended on  said  trial  one  day;  that  he  traveled  two  days  in  go- 
ing from  Union  county  to  and  returning  from  Vienna;  that  his 
charges  of  one  dollar  per  day  as  witness  fees,  and  fifty  cents 
per  day  in  going  to  and  returning  from  Vienna,  are  in  accord- 
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ance  with  the  provisions  of  the  statute  in  relation  to  witnesses 
attending  in  foreign  county  to  testify  in  the  trial  of  criminal 
cases,  and  that  his  charge  of  five  dollars  and  seventy  cents,  ex- 
pended for  railroad  fare  is  reasonable.  That  the  said  Willis  An- 
gell  presented  his  claims  for  said  several  amounts,  amounting 
in  the  aggregate  to  $7  70-100,  to  the  board  of  county  commis- 
sioners of  Union  county,  for  allowance  and  payment  on  the 
fifth  day  of  March,  A.  D.  1880,  when  there  was  a  full  board 
present,  that  being  one  of  the  days  of  the  regular  March  term 
of  said  board  for  that  year;  that  said. claim  was  sworn  to  and 
properly  certified  to  by  the  judge  before  whom  said  Angell  at- 
tended as  a  witness,  and  also  properly  certified  by  the  circuit 
clerk  of  Johnson  county;  that  said  claim  was  disallowed  by 
said  county  board,  and  an  appeal  legally  taken  by  the  said  An- 
gell to  the  Circuit  Court  of  Union  county,  and  that  upon  the 
trial  of  said  cause  in  said  court,  at  the  September  term  there- 
of, A.  D.  1880,  by  the  court  without  a  jury  (a  jury  having 
been  waived  by  consent  of  the  parties),  judgment  was  rendered 
by  said  court  against  said  Willis  Angell,  appellant,  for  costs  of 
said  suit. 

"  Hugh  Andrews  and 
**  Matthew  J,  Inscore, 

Attorneys  far  Appellant. 
«W.  S.  Day, 

Attorney  for  Appellee. 

"And  it  is  further  stipulated  and  agreed  by  and  between  the 
parties  to  this  record  that  the  following  question  of  law,  is 
sqbmitted  to  the  court  for*  consideration  and  decision,  as  the 
only  question  in  issue  in  this  case,  viz: 

^'  Is  a  witness  who  is  supoenaed  in  accordance  with  the  pro- 
visions of  section  eight,  chapter  sixty-five.  Revised  Statute 
of  Illinois,  entitled  Habeas  Corpus"  (Hurd's  Statute,  1877, 
page  544,)  to  attend  as  a  witness  on  the  hearing  upon  habeas 
corptLs  in  a  criminal  case  in  a  foreign  county,  entitled  to  wit- 
ness fees,  traveling  expenses  and  per  diem^  in  going  to  and  re- 
turning from  his  place  of  residence,  to  and  from  such  foreign 
county  or  place  of  hearing  upon  such  writ  in  such  foreign 
county,  to  be  paid  out  of  the  county  treasury  of  the  county 
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where  the  crime  is  alleged  to  have  been  committed — ^as  in  the 
trial  of  other  criminal  cases  under  the  provisions  of  section 
forty-seven,  chapter  fifty-three,  Revised  Statute  of  Illinois, 
(Kurd's  Statute,  1877,  page  602). 

"  Hugh  Andrews  and 
*'  Matthew  J.  Inscoeb, 

Attorneys  for  appellant. 
"W.  S.  Day, 

Attorney  for  appellee.^ 

Section  8,  of  chapter  65  entitled,  an  act  to  revise  the  law 
in  relation  to  habeas  corpus  is  as  follows:  "  When  the  party 
has  been  committed  upon  a  criminal  charge,  unless  the  court 
or  judge  shall  deem  it  unnecessary  a  subpoena  shall  be 
issued  to  summons  the  witnesses  whose  names  have  been  in- 
dorsed upon  the  warrant  of  commitment,  to  appear  before 
such  court  or  judge  at  the  time  and  place  when  and  where 
such  habeas  corpus  is  returnable  and  it  shall  be  the  duty  of 
the  sheriff  or  other  oflScer  to  whom  the  subpoena  is  issued,  to 
serve  the  same,  if  it  be  possible,  in  time  to  enable  such  wit- 
nesses to  attend."  The  last  paragraph  of  section  47  of  chap- 
ter 53,  of  the  fees  and  salaries  act,  is  as  follows :  ^'  In  criminal 
cases  Where  a  witness  shall  be  required  to  attend  from  a 
foreign  county  or  State,  he  shall  be  allowed  his  necessary  rail- 
road fare  and  fifty  cents  per  day,  during  each  day's  necessary 
travel  in  going  to  and  returning  from  the  court,  and  one  dollar 
per  day  for  each  day's  necessary  attendance,  to  be  paid  out  of 
the  county  treasury  of  the  county  when  the  crime  was  com- 
mitted, on  the  certificate  of  the  clerjk  of  the  court.  Provided 
he  shall  make  affidavit  of  the  number  of  days  necessarily  spent 
in  traveling  and  of  the  amount  of  necessary  railroad  fare,  and 
that  such  attendance  was  at  the  instance  of  State's  attorney  or  the 
accused,  to  which  shall  be  added  the  certificate  of  the  judge  of 
the  court,  that  the  amount  is  reasonable,  and  that  such  witness 
was  a  necessary  witness  in  the  cause." 

This  provision  of  the  statute  was  enacted  by  the  General 
Assembly,  because  the  public  interest  required  the  attendance 
of  the  witness.  There  is  no  reason  why  one  citizen  should 
devote  his  time  and  money,  without  compensation,  to  a  matter 
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in  which,  he  had  do  greater  interest  than  any  other  citizen. 
It  is  the  duty  of  every  citizen  to  obey  a  mandate  of  this  char- 
acter. He  is  in  some  sense  a  party  to  the  proceeding,  but  no 
more  so  than  any  other  citizen.  Unless  the  judge  orders 
otherwise,  a  subpoena  shall  be  issued  to  summon  the  witnesses 
whose  names  have  been  indorsed  upon  the  warrant  of  com- 
mitment, etc.  And  it  becomes  the  duty  of  the  officer  to  serve 
the  writ  at  once.  If  the  witness  fails  to  appear,  he  subjectJ 
himself  to  the  danger  of  attachment  and  heavy  fine  and  costs. 
It  is  a  criminal  proceeding.  It  may  be  a  final  hearing  and 
final  disposition  of  the  question  involved.  The  public  gets 
the  benefit  of  the  testimony  of  the  witness  and  it  seems  mani- 
festly just  that  his  fees  should  be  paid  ont  of  the  public  treas- 
ury. The  public  has  just  the  same  interest  in  the  hearing  of 
a  petition  for  a  writ  of  haieas  corpus^  as  if  it  was  a  final  hear- 
ing, or  trial  after  an  indictment  has  been  found.  There  is 
certainly  nothing  in  either  of  the  sections  incompatible  with 
the  view  that  we  take. 

The  object  of  the  government  is  to  protect  the  citizen  in  his 
rights.  It  does  not  require  of  the  citizen  more  than  his  just 
sliare  of  its  suppoFt.  The  burdens  as  well  as  the  blessings  of 
the  government  are  intended  to  be  equally  distributed.  Poli- 
cy, for  many  reasons  not  necessary  to  enumerate,  dictates  tliat 
the  witness  in  a  case  like  the  one  before  us  should  be  compen- 
sated. There  is  no  just  reason  to  the  contrary.  And  tore- 
quire  a  citizen  to  take  upon  himself  a  burden  that  should  be 
borne  by  the  whole  people  would  often  work  a  great  hardship 
and  wrong.  It  is  possible  that  unfounded  and  unjust  claims 
will  be  presented.  We  cannot  and  ought  not  to  require  more 
of  a  citizen  than  his  just  share  in  tlie  support  of  the  govern- 
ment, because  occasionally  an  unjust  claim  may  be  allowed  or  a 
fraud  perpetrated.  We  think,  and  are  well  satisfied,  that  the 
people  may  confidently  rely  on  the  scrutiny  and  vigilance  of  the 
judges  of  the  circuit  court  to  protect  their  treasury.  In 
conclusion,  we  hold,  that  the  proceeding  upon  the  hearing  of  a 
writ  of  Jidbeas  corpus^  as  referred  to  in  section  eight  of  the 
habeas  corpus  act,  has  reference  to  criminal  charges  or  accusa- 
tions.    That  it  is  a  criminal  case,  involving  a  violation  of  the 
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criminal  code,  and  that  section  forty-eight  of  the  fees  and 
salary  act  was  intended  to  and  does  include  all  criminal  cases, 
as  well  the  hearing  of  a  criminal  case  upon  a  petition  for  a 
writ  of  habeas  corjms  as  upon  the  hearing  by  the  conrt,  or 
jury  ^after  an  indictment  has  been  found.  Therefore,  the 
judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded. 

Eeversed  and  remanded. 


County  of  Hamilton 

V. 

John  J.  Buck. 

1.  County  officers — Fees — ^Powbr  of  ooukty  board  to  fix. — ^The 
county  board  may  fix  the  compensation  of  county  officers  at  one  sum,  and  the 
expenses  for  necessary  clerk  hire,  etc.,  at  another  sum.  In  such  cases  the 
amount  allowed  for  clerk  hire  may  be  increased  or  decreased  as  necessity  re- 
quires. But  where  the  board  fixes  the  compensation  of  an  officer  at  a  certain 
sum,  which  is  to  include  all  expense  for  clerk  hire,  etc.,  the  sum  so  fixed  is 
the  limit  for  the  expenses  of  the  office  and  he  may  not  claim  the  whole  sum 
as  compensation,  and  insist  upon  payment  of  clerk  hire  and  expenses  in  ad- 
dition thereto. 

2.  Payment  must  be  made  from   fees  earned  by  the  office. — 
The  compensation  aUowed  by  the  county  board,  whether  it  includes  the  ex^ 
penscs  of  the  officer  or  not,  must  in  no  case  exceed  the  fees  actually  earned 
and  collected;  and  the  county  board  are  powerless  to  make  up  any  deficiency 
out  of  any  other  funds. 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the 
Hon.  Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  April 
7, 1881. 

Mr.  William  Hamill  and  Mr.  John  C.  Edwards,  for  ap- 
pellant; against  the  allowance  claimed  by  appellee,  cited  Con- 
stitution, Art.  X,  310;  Kilgore  v.  The  People,  76  111.  548; 
Cumberland  County  v.  Edwards,  76  111.  544;  Purcell  v.  Parks, 
82  111.  346;  Wheelock  v.  The  People,  84  111.  551;  Dillon  on 
Municipal  Corporations,  206;  Decatur  v.  Vermillion,  77  111. 
315;  CuUom  v.  DoUuff,  94  111.  330. 
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Mr.  T.  B.  Steele  and  Messrs.  Hall  &  Hogan,  for  appellee; 
upon  the  rule  of  construction  of  constitutional  enactments, 
cited  City  of  Beardstown  v.  City  of  Virginia,  76  111.  34;  Frye 
V.  C.  B.  &  Q.  R  R.  Co.  73  lU.  399. 

The  order  of  the  county  board  was  unconstitutional  and 
void.  The  board  had  power  to  fix  the  salary  only:  Briscoe  v. 
Clark  County,  95  111.  309. 

Casey,  J.  Appellee  brought  suit  against  appellant  in  the 
Circuit  Court  of  Hamilton  county,  for  work  and  labor  done,  etc 
The  cause  was  heard  at  the  September  term  of  said  court,  A. 
D.  1880,  and  judgment  for  appellee  for  the  sum  of  $2,132.38  and 
costs.  The  case  is  brought  to  this  court  by  appeal.  There  is 
no  dispute  about  the  facts.  They  are,  in  brief,  that  appellee 
was  elected  clerk  of  the  County  Court  of  Hamilton  county,  at 
the  November  election  in  1873,  entered  upon  the  duties  of  his 
office  on  the  first  Monday  in  December,  A.  D.  1873,  and  con- 
tinued to  hold  said  office  for  the  period  of  four  years.  That 
appellee  was  again  elected  clerk  of  the  County  Court  of  Ham- 
ilton county  at  the  November  election,  A.  D.  1877,  and  en- 
tered upon  the  duties  of  his  office  for  the  second  term,  on  the 
first  Monday  in  December,  A.  D.  1877.  And  that  to  the  be- 
ginning of  this  suit,  two  years  and  six  months  of  his  second 
term  of  office  had  expired.  It  is  also  agreed  that  the  County 
Court  of  Hamilton  conuty  on  the  14:th  day  of  July,  A.  D. 
1873,  made  and  entered  of  record  the  following  order,  to  wit: 
"And  now  on  consideration,  this  court  is  of  the  opinion  that  it 
is  their  duty  to  fix  and  establish  the  fees  and  salaries  of  all 
county  officers  in  this  county,  to  be  elected  at  the  next  Novem- 
ber election,  and  it  is  therefore  hereby  ordered  that  the  full 
pay  and  salary  of  all  officers  elected  at  said  election,  whose 
term  of  office  begin  and  commence  on  the  first  Monday  in  De. 
cember,  1873,  shall  be  as  follows:  The  full  pay  and  salary  of 
the  county  judge  shall  be  five  hundred  dollars  per  annum. 
The  full  pay  and  salary  of  the  county  clerk,  including  all  of 
his  deputy  and  clerk  hire,  shall  be  fifteen  hundred  dollars  per 
annum."  The  agreement  further  shows  the  fees  earned  and 
received  by  appellee,  and  his  compensation  and  clerk  hire  for 
six  years  and  six  mouths  to  be  as  follows,  to  wit: 
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Amonnt  of  fees  earned $17,075.26 

Amount  of  fees  collected 12,545.80 

Amount  of  compensation,  etc.,  allowed  by  county 

board 9,750.00 

Amount  claimed  by  appellee  as  necessary  clerk  liire  46,304.22 
Amount  paid  by  appellant  to  county  treasurer 298.48 

$14,678.90 
Balance  claimed  by  clerk $  2,133.10 

It  was  further  agreed  that  on  the  10th  day  of  Sept.,  1877,  the 
county  board  of  Hamilton  county  made  and  entered  of  record 
the  following  order,  to  wit:  "  In  the  matter  of  salary  of  county 
officers  to  be  elected  this  fall,  ordered  by  the  board,  that  the 
full  pay  and  salary  of  the  county  clerk  shall  be  the  sum  of 
'$1,500  per  annum,  said  amount  to  include  all  of  his  deputy 
and  clerk  hire."  Appellee  insists  that  he  is  entitled  to  hold 
the  said  sum  of  fifteen  hundred  dollars  provided  for  at  tlie 
meetings  of  the  county  board  in  July,  1873,  and  in  September, 
1877,  as  the  compensation  for  his  personal  service.  And  that 
the  county  authorities  are  required  to  pay  him  the  amonnt  he 
necessarily  expended  for  clerk  hire  in  addition  to  the  sum  of 
$1,500  per  annum.  The  errors  assigned  are,  1st,  The  court 
erred  in  rendering  judgment  for  the  plaintiff.  2nd.  The 
judgment  of  the  court  is  contrary  to  the  law  and  evidence. 

Two  questions  arise  in  this  case.  First,  Did  the  county  board 
have  the  power  to  say  that  the  compensation  and  necessary 
clerk  hire  of  the  county  clerk  should  be  $1,500  per  annum,  or 
may  the  officer  regard  the  sum  so  allowed  as  compensation  for 
his  personal  services  and  compel  the  county  to  pay  him  in  ad- 
dition to  that  amount,  such  sum  as  he  actually  expended  for 
necessary  clerk  hire?  The  constitutional  provision  is  that  the 
compensation  of  the  officer  cannot  be  increased  or  diminished 
during  the  term  of  office.  "With  this  provision  of  the  Consti- 
tution, and  its  construction  by  the  Supreme  Court,  lawyers  are 
familiar.  There  is  no  such  unchangeability  applicable  to  clerk 
hire,  etc 

In  view  of  the  cases  already  passed  on  by  the  Supreme  Court 
we  may  assume  that  the  necessary  clerk  hire  is  dependent  up- 
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on  the  needs  and  emergeucies  of  the  office,  and  is  subject  to 
be  increased  or  diminished  during  the  term  of  office,  when  it 
will  not  effect  the  compensatibu  of  the  officer;  that,  ordinari- 
ly, it  is  not  subject  to  any  arbitrary  rule.  If  the  county  board 
has  fixed  the  clerk  hire  of  the  officer  at  a  larger  sum  than  is 
necessary,  the  officer  does  not  thereby  become  entitled  to  it. 
He  is  entitled  only  to  such  sum  as  actually  and  from  necessity 
was  paid  for  clerk  hire.  In  the  case  before  us  the  county  board 
declared  the  compensation  of  the  county  clerk,  including  all 
his  clerk  hire  should  not  exceed  $1,500  per  annum.  As  we 
have  seen  the  compensation  is  as  fixed  and  unchangeable  as 
the  the  famous  laws  of  the  Medes  and  Persians.  If  the  offi- 
cer is  allowed  to  take  the  whole  sum  of  $1,500  per  annum  •as 
his  compensation,  and  require  in  addition  thereto  tliat  he  be 
paid  necessary  clerk  hire,  are  we  not  thereby  changing  his  com* 
pensation?  Are  we  not  doing  indirectly  what  it  is  admitted 
cannot  be  done  directly?  The  county  board  is  not  required  to 
fix  the  compensation  of  the  officer  at  one  sum  and  the  neces- 
sary clerk  hire  of  the  office  at  a  distinct  sum.  Kilgore  v.  The 
People,  etc.,  76  111.  548.  In  that  case  the  cbunty  board  of 
Ford  county  fixed  the  compensation  of  the  county  treasurer  at 
$700  per  annum,  "  Provided,  that  the  said  treasurer  furnished 
his  own  fuel,  stationery  and  clerk  hire."  The  Supreme  Court 
say,  ^^ The  county  board,  acting  under  this  mandate  of  the 
Constitution,  fixed  the  compensation  of  appellant  at  seven 
hundred  dollars  per  annum,  to  include  stationery  and  clerk 
hire,  and  although  no  definite  sum  is  specified,  for  the  one  or 
the  other,  his  entire  compensation  was  fixed — it  was  limited  to 
seven  hundred  dollars  per  annum."  And  in  that  case  the 
court  required  the  officer  to  pay  all  fees  collected  by  him  in 
excess  of  $700  to  the  county  treasurer.  But,  as  stated  in  the 
case  before  us,  appellee  claims  that  he  may  consider  the  $1,500 
allowed  by  appellant  as  compensation  only.  Why  may  he  do 
fiot  The  county  board  had  ordered  that  the  "  full  pay  and  sal- 
ary of  the  county  clerk,  including  all  of  his  deputy  and  clerk 
hire,  shall  be  fifteen  hundred  dollars  per  annum." 

It  is  clear  that  the  county  board  intended  to  limit  the  ex, 
penses  of  the  office  to  that  sum,  and  in  the  Kilgore's  case,  exact- 
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ly  parallel  with  tlie  one  before  ns,  the  Sapi'eme  Court  required 
the  officer  to  pay  to  the  csounty  treasurer  all  fees  received  in 
excess  of  the  aggregate  sum  allowed  by  the  county  board  for 
the  compensation  and  expenses  of  the  office.  The  county 
board  have  the  power  to  fix  the  compensation  at  one  sum  and 
the  necessary  clerk  hire  at  a  distinct  amount,  and  in  such 
case  it  is  admitted  that  the  sum  fixed  by  the  board  as  neces* 
sary  clerk  hire  miglit  be  altered  and  changed  during  the  teriri 
of  office  as  the  necessities  or  emergencies  of  the  office  required. 
It  might  be  increased  or  diminished.  In  either  event  it 
would  not  affect  the  compensation.  In  no  event  could  any 
more  be  allowed  than  the  necessary  expenses  actually  required 
by  the  clerk  to  enable  him  to  properly  fulfill  ^he  duties  of  his 
office.  Cullom,  Gov.  v.  DoUoff,  84  111.  330  ;  Wheelock  v.  the 
People,  84  III.  657  ;  Briscoe  v.  Clark  Co.  95  111.  309. 

Now,  to  allow  appellee  an  additional  sum  as  clerk  hire 
would  be  indirectly  to  increase  his  compensation.  That  could 
not  be  done  directly  and  as  a  matter  of  course  it  could  not  be 
done  by  indirection.  If  the  county  board  had  provided  one 
sum  for  compensation  and  a  distinct  sum  for  expenses,  then 
the  latter  might  be  increased  or  diminished  without  affecting' 
the  amount  allowed  as  compensation,  provided  the  reduction  or 
increase  was  required  by  the  necessities  of  the  office.  The 
second  question  that  arises  in  this  case  is  :  can  the  allowances 
whether  it  be  regarded  as  compensation  or  clerk  liire  be  paid 
out  of  any  sum  other  than  the  fees  actually  earned  and  collect- 
ed by  the  officer.  It  will  be  remembered  that  the  whole 
amount  of  fees  earned  and  collected  by  appellee  in  six  years 
and  six  months  amounts  to  $12,545.80. 

Deducting  amount  of  compensation  allowed  by  county 
board  for  the  same  time,  six  years  and  six  months,    $9,750.00 

leaves $2,795.80 

Whole  amount  of  clerk  hire  for  six  years  and  six 

months,  as  claimed  by  appellee,        •        •  4,630.62 

$1,834.62 
Showing  that  the  claim  of  appellee,  and  for  which  he  received 
a  judgment  against  the  county,  is  $1,834.62  in  excess  of  the 
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amount  of  fees  earned  and  collected  bj  him  daring  the  six 
>'€ar8  and  six  months,  after  deducting  the  compensation  allow- 
ed by  the  county  board.  "  Section  10,  Art  X,  of  the  Constitu- 
tion, provides,  the  county  board,,  except  as  provided  in  sec- 
tion nine  of  this  article,  shall  fix  the  compensation  of  all 
county  officers,  with  the  amount  of  their  necessary  clerk  hire, 
Btationery,  fuel,  and  other  expenses,  and  in  all  cases,  where 
fees  are  provided  for,  said  compensation  shall  be  paid  only 
out  of,  and  shall  in  no  instance  exceed,  the  fees  actually  col- 
lected." 

Section  nine  of  Art  X  refers  alone  to  Cook  county. 

Section  61  of  chapter  63,  page  623,  Underwood's  Eevision 
of  1878,  provides  in  substance,  that  if  there  shall  appear  to  be 
a  balance  of  salary  due  to  such  officer  at  the  time  of  making 
liis  final  report,  and  such  officer  shall  have  previously  paid  into 
the  county  treasury  any  fees  collected  by  him,  the  board  shall 
make  an  order  on  the  county  treasurer  in  favor  of  such  officer 
for  the  balance  so  found  due  him:  Provided,,  that  the  amount 
of  such  order  shall  in  no  case  exceed  the  amount  of  fees  pre- 
viously paid  into  the  treasury  by  such  officer.  And  if  when 
the  officer  makes  his  last  report,  as  above  stated,  there  appears 
to  be  a  balance  of  compensation  due  and  unpaid  to  him,  and 
the  amount  of  fees  collected  by  him  during  his  term  of  office 
is  not  sufficient  to  pay  such  balance,  it  may  be  paid  out  of  fees 
earned  by  him  when  afterwards  collected  by  his  successor  in 
office.  But  in  case  the  amount  is  not  collected,  the  county 
board  is  powerless  to  pay  such  balance:  it  can  only  be  paid 
out  of  fees  earned  during  the  term  of  office,  and  not  out  of  any 
otlier  fund.  This  is  the  clear  meaning  of  the  constitutional 
provision,  and  of  the  statute  enacted  under  it.  In  the  case  of 
Jennings  v.  Fayette  County,  opinion  filed  at  Mt  Vernon, 
February  8, 1881,  which  was  an  appeal  from  this  court,  the 
Supreme  Court  pass  on  this  identical  question.  Jennings  was 
the  sberiflT  of  Fayette  county.  The  amount  of  fees  collected 
by  him  during  his  term  of  office  was  not  equal  to  the  compen- 
sation necessary  for  deputy  hire,  etc.,  allowed  him  by  the 
county  board.  He  brou^iijht  suit  against  the  county  to  recover 
the  balance.    Tlie  learned  judge,  in  passing  upon  the  question, 
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in  substance  says;  In  either  event  (referring  to  the  fact  as  to 
whether  it  was  in  payment  of  compensation  or  necessary  dep- 
uty hire)  the  allowances  can  only  be  paid  out  of  fees  earned 
during  the  term  of  office.  The  incumbent  takes  the  office  cum 
onei*e.  The  constitutional  inhibition  is  absolute.  The  com- 
pensation allowed  by  the  boards  whether  it  includes  expenses 
of  the  office  or  not,  shall  in  no  case  exceed  the  fees  actually 
.  earned  and  collected,  and  the  county  board  had  no  power,  if 
willing  to  do  so,  to  make  up  any  deficiency  out  of  any  other 
fund.  For  the  foregoing  reasons  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


Adm'bs  op  Waspen  Driogers 
David  A.  Bell. 

Damages  on  dissoltjtion  of  injunction.— To  confer  jurisdiction  to 
hear  evidence  and  assess  damages  on  dissolution  of  an  injunction,  sugges- 
tions in  writing  should  foe  filed  and  the  evidence  on  that  issue  should  be  pre- 
served in  the  record.  When  the  evidence  is  not  preserved  in  the  record,  no 
presumption  will  be  indulged  that  it  was  heard. 

Appeal  from  the  Circuit  Court  of  Wliite  county  ;  the  Hon. 
Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  April,  7, 
1881. 

Messrs.  Bell  &  Green,  Mr.  Thomas  G.  Parkeb  and  Mr. 
Jasper  Partridge,  for  appellant  ;  as  to  appellant's  right  in 
equity,  to  have  his  judgment  set  off  against  appellee's  judg 
ment,  cited  Buckmaster  v.  Grundy,  3  Gilm.  626  ;  Phelps  v. 
lieeder,  39  111.  172  ;  McJilton  v.  Love,  13  111.  487. 

A  party  who  voluntarily  suffers  a  default,  impliedly  admits 
that  the  demand  is  just,  and  equity  will  afford  him  no  relief : 
Miner  v.  Moore,  41  111.  273  ;  Lucas  v.  Spencer,  27  111.  15  ; 
Walker  v.  Shreve  87,  111.  474. 

Evidence  to  support  an  assessment  of  damages  must  be  pre 
served  in  the  record :  Moss  v.  McOall,  75  111.  190. 
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Mr.  John  M.  Ckebb,  for  appellee  :  as  to  the  equitable  rights 
of  an.  assignee  of  a  judgment,  cited  Hughes  v.  Trahern,  64111. 
48  ;  TJUman  v.  Kline,  87  111.  268. 

The  sale  of  land  on  execution  extinguishes  the  debt :  Camp- 
bell V.  Carter,  14  111.  286  ;  Weiner  v.  Heintz,  17  III.  259  ; 
Miner  v.  Moore,  41  III.  273  ;  Biggins  v.  Brockman,  63  111. 
316  ;  Hughes  v.  Frisby,  81  111.  188  ;  Eobins  v.  Swain,  68  111. 
197. 

Casey,  J.  Appellant's  intestate  filed  his  bill  in  chancery  in 
the  Circuit  Court  of  White  county,against  defendant,  for  an 
injunction  and  relief.  On  the  trial  of  the  cause  the  injunction 
was  dissolved  and  the  bill  dismissed.  On  the  dissolution  of  the 
injunction  seventy-five  dollars  damages  were  assessed.  The 
third  error  assigned  is  that :  The  circuit  court  erred  in  assess- 
ing the  damages  at  the  sum  of  seventy-five  dollars,  on  dissolu- 
tion of  injunction,  there  being  no  proof  of  the  quantum  of 
damages.  We  have  carefully  examined  the  record  and  have 
been  unable  to  find  any  evidence  as  to  the  amount  of  the 
damages.  To  confer  jurisdiction  on  the  court  to  hear  evidence 
and  assess  damages  on  tlie  dissolution  of  an  injunction,  sng- 
gestion  in  writing  should  be  filed.  The  evidence  on  that 
issue  should  be  preserved  the  same  as  upon  any  other  question 
involved.  When  the  evidence  is  not  preserved  in  the  record, 
no  presumption  will  be  indulged  that  it  was  heard.  Moss  v. 
McCall,  85  111.  190  ;  Hamilton  v.  Stewart,  59  111.  830. 

These  cases  are  decisive  of  this  question.  Of  the  other  ques. 
tions  presented  by  the  record  we  do  not  express  any  opinion. 
For  the  reason  given  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Keversed  and  remanded. 
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Angala  Imming,  Executrix,  etc., 

V. 

Henry  Fiedler. 

1.  SUKETT— NOTICB  TO  StTB  PBINCIPAL— CaUSE  OP  ACTION  MUST  HATB 

ACCRUED. — Where  a  surety  seeks  to  be  released  from  his  contract  by  giving 
notice  under  the  statute  to  sue  the  principal,  a  cause  of  action  must  have  ac- 
crued against  such  principal  before  such  notice  will  avuil  the  surety. 

2.  Notice  to  sue. — ^Notice,  under  the  statute,  by  a  surety,  must  be  made 
in  writing,  and  after  a  cause  of  action  has  accrued. 

3.  Release. — An  agreement  by  the  holder  of  a  note  with  the  principal 
maker,  that  if  the  latter  would  make  a  mortgage  he  would  release  the  surety, 
no  consideration  therefor  being  paid  by  the  surety,  and  the  mortgage  never  in 
fact  being  made,  will  not  operate  to  release  the  surety. 

Error  to  the  Circuit  Court  of  Calhoun  county;  the  Hon. 
A.  G.  BuBR,  Judge,  presiding.     Opinion  filed  April  7,  1881. 

Messrs.  August  &  Kbatino  and  Messrs.  Brown,  Kibby  & 
Russell,  for  plaintiff  in  error. 

Mr.  F.  M.  Gbeathouse,  for  defendant  in  error. 

Casey,  J.  This  is  a  suit  brought  by  the  plaintiff  in  error, 
in  the  Circuit  Court  of  Calhoun  county,  as  executrix  of  Her- 
man Imming,  deceased,  against  defendant  in  error.  Tlie  cause 
of  action  is  a  promissory  note  given  by  defendant  and  one 
Grabsman,  now  dead,  to  plaintiff's  testator,  for  the  sum  of  $200, 
bearing  date  August  26th,  1875,  and  payable  two  years  after 
date  with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date.  At  the  April  term  of  the  Calhoun  Circuit  Court,  A.  D. 
1880,  a  trial  was  had,  tlie  cause  being  submitted  to  a  jury,  and 
resulted  in  a  judgment  for  the  defendant.  To  the  declaration 
the  defendant  pleaded  four  pleas — first,  non  assumpsit;  second 
non  est  factum^  third,  that  he  was  surety,  and  notice  to  sue  un- 
der the  statute,  and  fourth,  a  release,  etc.  To  the  plea  of  non  est 
factum  the  plaintiff  interposed  a  demurrer,  and  the  demurrer 
was  sustained  by  the  court.  To  the  third  plea  the  plaintiff  re- 
plied tliat  tlie  defendant  did  not  in  writing  notify  her  testator 
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to  aye  after  the  canse  of  action  accrued.  To  the  fourth  plea 
the  plaintiff  replied  that  her  testator  did  not  release  the  de- 
fendant, etc.  Issue  was  joined  on  these  replications,  and  a  trial 
resulting  as  already  stated.  The  plaintiff  in  error  entered  a 
motion  for  a  new  trial,  which  was  by  the  court  refused. 

Proper  exceptions  to  the  ruling  of  the  circuit  court  were  en- 
tered and  the  cause  is  brought  to  diis  court  by  a  writ  of  error. 
Tlie  errors  assigned  are: 

1st.  The  court  erred  in  refusing  instruction  No.  3  of  plain-- 
tiff  in  error. 

2nd.  The  court  erred  in  giving  instruction  No.  1  for  de- 
fendant in  error. 

3rd.     The  court  erred  in  overruling  motion  for  a  new  .trial. 

4th.  The  court  erred  in  rendering  judgment  for  defendant 
in  error. 

The  third  instruction  offered  on  the  part  of  the  plaintiff' 
and  refused  by  the  court  is  as  follows: 

"  The  court  instructs  the  jury  for  the  plaintiff,  that  before  a 
security  can  get  released  as  such  security  by  giving  notice  as 
the  law  directs,  an  action  must  have  accrued,  and  an  action  in 
this  case  could  only  accrue  when  the  note  in  controversy  was 
due,  and  therefore,  even  if  the  jury  believes  that  said  notice 
was  given,  but  said  note  not  being  due  then,  they  will  disregard 
such  notice  in  making  up  their  verdict." 

Underwood's  Statutes  of  1878,  section  one,  chapter  132,  page 
1294,  provides  substantially  as  follows  :  That  when  any  per- 
son bound  as  surety  for  the  payment  of  money  *  *  * 
apprehends  that  his  principal  is  likely  to  become  insolvent,  etc., 
*  *  *  *,  if  a  right  of  action  has  accrued  on  the  contract 
he  may  by  writing  require  the  creditor  forthwith  to  sue  upon 
the  same,  etc. 

By  this  plea  the  defendant  had  averred  that  he  was  a  surety  on 
the  note  in  litigation  and  had  given  notice  to  plaintiff  to  sue,  etc. 

The  instruction  thereby  became  material  and  contained  the 
law  as  declared  by  the  statute.    . 

No  right  of  action  accrued  until  the  note  became  due.  The 
notice  to  sue  must  be  when  the  cause  of  action  accrued,  and 
must  be  in  writing. 

Vol.  vm.    17 
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By  his  plea  the  defendant  assamed  the  burden  of  proof  npon 
that  proposition,  and  he  was  required  to  maintain  the  aver- 
ments in  the  plea  by  a  preponderance  of  the  testimony.  Val- 
lars  V.  Palmer  et    al.  69  111.  205. 

The  first  instruction  given  by  the  court  on  behalf  of  the 
defendant  is  as  follows  : 

**  The  court  instructs  the  jury  for  the  defendant  Fiedler,  that 
if  they  believe  from  a  preponderance  of  the  evidence  in  this 
case  that  Herman  Imming  in  his  life-time,  for  a  valuable  con- 
sideration,  released  said  Fiedler  from  the  payment  of  said  note, 
then  you  will  find  for  the  defendant."  As  a  legal  proposition 
this  instruction  correctly  states  the  law.  The  objection  is  that 
it  is  not  based  on  the  evidence. 

The  evidence  shows  that  there  was  some  conversation  be- 
tween the  parties  in  regard  to  the  release  of  Fiedler.  One 
witness  the  wife  of  Grassman,  the  principal  on  the  note,  states 
that  tlie  release  was  upon  the  condition  that  her  husband  and 
herself  would  make  and  deliver  to  Imming  a  mortgage,  etc.. 
but  that  they  did  not  execute  the  mortgage  or  offer  to  do  so, 

Another  witness  stated  that  Imming  said  he  would  fix  it  iip, 
etc.,  and  this  was  all  the  testimony  upon  the  subject.  At 
most,  they  were  mere  idle  statements,  made  by  Imming  with. 
out  any  consideration  paid  by  Fiedler,  or  any  one  else.  They 
did  not  amount  to  a  release  of  the  surety,  nor  did  they  tend  to 
prove  a  release.  We  have  carefully  examined  the  record,  and 
are  unable  to  find  any  evidence  going  to  show  that  Imming, 
for  a  valuable  consideration,  released  Fiedler,  or  that  he  in- 
tended or  was  requii'ed  to  do  so.  It  would  be  a  perversion  of 
language  to  say  that  he  was. 

Instructions  must  be  based  on  the  evidence.  I  need  not  re- 
fer to  authorities  on  that  proposition.  It  is  possible,  and  we 
think  very  probable,  that  the  jury  was  mislead  by  this  instruc- 
tion. The  evidence  shows  that  Grassman,  the  principal  on 
the  note,  died  on  the  13th  day  of  January,  A.  D.  1877.  The 
note  was  probated  against  his  estate.  That  nothing  was  paid 
on  the  note,  and  that  the  estate  was  entirely  insolvent  That 
there  was  no  property  belonging  to  his  estate  in  the  hands  of 
his  administratrix. 
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The  testimony  fails,  as  I  have  stated,  to  show  any  notice  to 
sne,  given  to  plaintiff's  testator  by  the  defendant  after  the 
maturity  of  the  note,  or  at  any  other  time;  and  there  is  no 
evidence  showing  a  release,  or  an  agreement  to  release  defend- 
ant for  a  valuable  consideration  or  for  any  consideration.  The 
court  erred  in  giving  the  first  instruction  asked  for  by  the  de- 
fendant, and  in  refusing  to  give  the  third  instruction  asked 
for  by  the  plaintiff  in  error. 

For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded. 

lieversed  and  remanded. 


William  B.  Menzie 

V. 

James  H.  Kelly 

■  1.  Exemption — ^Non-kesident  entitled  to — A  non-resident  who  is 
8aed  in  this  State  is  entitled  to  the  same  exemptions  as  a  resident  of  the 
State,  upon  compliance  with  the  law  relating  to  exemptions. 

2.  Debtob  to  hake  schedule — Must  pkoduce  pkoperty  before 
THE  OFFICER. — A  non-resident  seeking  the  protection  of  the  exemption  laws 
of  this  State,  must  comply  with  the  statute  by  presenting  to  the  officer  a 
schedule  of  all  his  personal  property,  and  he  must  produce  such  property  be- 
fore the  officer,  in  order  that  it  may  be  appraised  as  required  by  the  statute. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Cha&  p.  Ware,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Mr.  L.  H.  HiTE,  for  appellant;  that  the  exemption  law  ap- 
plies as  well  to  non-residents,  cited  Mineral  Point  R.  E.  Co. 
T.  Barron,  83  111.  365;  Rev.  Stat  1874,  499. 

Messrs.  Flannigan  &  Canbt,  for  appellee;  that  exemption 
laws  apply  only  to  residents,  cited  Hawkins  v.  Pearce,  11 
Humph.  44;  Orr  v.  Box,  22  Minn.  486;  Yelverton  v.  Burton, 
26  Pa.  St  351;'  Finley  v.  Sly,  44  Ind.  266. 
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Baker,  J.  This  weis  replevin  brought  by  Menzie,  appellant, 
against  Kellj,  appellee^  The  case  was  submitted  to  the  court, 
upon  an  agreed  statement  of  facts.  The  court  found  for  ap- 
pellee, and  rendered  judgment  against  appellant  for  costs,  and 
awarded  a  writ  of  retomo  hahendo.  In  the  case  of  Mineral 
Point  R.  R.  Co.  v*  Barron,  83  111.  365,  the  Supreme  Court 
held  that  the  statute  of  this  State  exempting  $25  of  wages  due 
a  party  who  is  the  head  of  a  family,  and  resides  with  the  same, 
from  garnishment,  is  not  confined  to  residents  of  this  State, 
but  applies  also  to  wages  due  a  non-resident.  This  was  so  de- 
cided upon  the  ground  there  was  no  provision  in  the  act  that 
excluded  a  non-resident  from  claiming  its  protection,  and  that 
the  act  must  be  construed,  in  the  absence  of  words  of  limita- 
tion, or  of  any  intimation  that  the  act  was  to  be  confined  to  resi- 
dents, to  include  non-residents  as  well  as  residents  of  the  State. 

Section  14  of  the  exemption  law  of  1873,  R.  S.  1874,  Chap. 
52,  afibrded  an  intimation  that  the  benefit  of  the  exemptions 
provided  for  in  that  act  was  confined  to  residents. 

That  section  however,  along  with  all  others  relating  to 
personal  property  exemptions,  was  repealed  by  the  act  of  May 
24,  1877  (Laws  of  1877,  p.  101),  and  this  latter  act  is  a 
substitute  for  the  several  statutory  provisions  theretofore  in 
force  relating  to  exemptions  of  personal  property  from  execn- 
tion,  attachment  and  distress  for  rent.  A  non-resident  is 
plainly  within  the  language  of  section  one  of  the  act  of  1877, 
allowing  the  exemptioni*  Section  two  requires  that  any  debtor 
against  whom  an  execution,  writ  of  attachment  or  distress 
warrant  has  been  issued,  who  is  desirous  of  availing  himself 
of  the  benefit  of  the  act,  must  make  a  schedule,  subscribed  and 
sworn  to  by  himself,  of  all  his  personal  property  of  every  kind 
and  character  including  money  on  hand,  and  debts  due  and 
owing  to  him,  and  deliver  it  to  the  oflScer  having  the  writ ; 
and  provides  that  any  property  of  the  debtor  not  included  in 
the  schedule  shall  not  be  exempt.  Said  section  further  pro- 
vides that  "  thereupon  the  officer  having  the  execution,  writ  of 
attachment  or  distress  warrant  shall  summon  three  house- 
holders, who,  after  being  duly  sworn  to  fairly  and  impartially 
appraise  the  property  of  the  debtor,  shall  fix  a  fair  valuation 
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npon  each  article  contained  is  said  scliedule,  and  the  debtor 
shall  then  select  from  such  schedule,  the  articles  he  or  she  may 
desire  to  retain,  the  aggregate  value  of  which  shall  not 
exceed  the  amount  exempted  to  which  he  or  she  may  be  en- 
titled, and  deliver  the  remainder  to  the  officer  having  the  writ." 

Under  the  rule  of  constrnction  announced  in  M.  P.  R.  R. 
Co.  V.  Barron,  supra^  there  is  nothing  contained  in  the  act 
that  would  exclude  a  non-resident  of  the  State  from  availing 
himself  of  the  exemptions  allowed  by  the  first  section  of  the 
act,  unless  it  be  the  requirement  of  said  section  two.  The  offi- 
cer is  required  to  summon  three  householders,  who,  after  be- 
ing duly  sworn  as  appraisers,  "  shall  fix  a  fair  valuation  upon 
each  article  contained  in  the  schedule."  The  debtor  is  then 
required  to  make  his  selection,  ^'  and  deliver  the  remainder  to 
the  oflSeer  having  the  writ."  The  situs  of  the  property  must, 
from  the  necessity  of  the  case,  be  such  that  the  oflScer  can 
proceed  and  have  the  property  appraised  in  accordance  with 
the  requirements  of  the  act  The  appraisers  could  not  fix  a 
fair  valuation  npon  each  article,  without  they  were  afforded 
opportunity  for  inspection  and  examination.  The  debtor 
could  not,  after  making  his  selection,  "  deliver  the  remainder 
to  the  ofliicer  having  the  writ,"  unless  the  property  was  pres- 
ent or  within  reach.  The  object  of  the  statute  is  to  exempt, 
tor  the  benefit  of  the  debtor  and  his  family,  personal  property 
up  to  a  certain  value,  but  to  require  him  to  surrender  all 
property  in  excess  of  that  value  for  the  benefit  of  his  creditors. 
The  values  of  the  several  articles  are  to  be  assessed  by  three 
liouseholders,  who  are  to  act  fairly,  impartially  and  under  the 
sanction  of  an  oath.  We  take  it  that  sections  one  and  two  of 
the  act,  must  be  construed  together,  and  that  the  one  is  de- 
pendent upon  the  other;  and  that  it  is  necessarily  implied, 
that  the  property  as  well  as  the  schedule,  shall  be  submitted  to 
the  officer  and  the  three  householders. 

If  the  debtor  desires  to  participate  in  the  benefits  conferred 
by  the  statute,  he  must  submit  to  the  burdens  imposed  by  it, 
and  in  good  faith  disclose  and  bring  forward  for  fair  and  im- 
partial appraisal,  "  all  of  his  personal  property  of  every  kind 
and  character."    If  he  does  this,  then  he  brings  himself  with- 
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in  tlie  statute  and  is  entitled  to  its  protection,  and  it  is  imma- 
terial whether  he  resides  in  this  State  or  not. 

If  the  resident  of  an  adjoining  State,  being  the  head  of  a 
family  with  which  he  resided,  was  passing  through  this  State, 
with  his  household  goods  and  thej  were  seized  on  execution  or 
attachment,  he  would,  under  the  rule  of  construction  in  M.  P. 
K.  R  Co.  V.  Barron,  have  a  right  to  the  benefit  of  our  stat- 
ute of  exemptions,  if  he  made  and  delivered  a  proper  schedule 
and  produced  all  his  personal  property  for  valuation.  It  is 
suggested,  a  non-resident  of  the  State  is  excluded  from  the 
statute  because  the  officer  and  householders  cannot  go  beyond 
the  limits  of  the  State  to  make  an  appraisement.  There  would 
be  perhaps  equally  good  ground  for  holding  that  a  non-resi- 
dent of  the  county  where  the  levy  was  made  would  not  be  en- 
titled to  schedule  because  the  constable  could  not  go  to  anoth- 
er county  and  seize  the  property  there,  or  have  authority  to 
appoint  appraisers  there  or  require  appraisers  from  his  own 
county  to  go  beyond  the  limits  of  the  county.  The  result 
would  be  that  even  some  resident  of  the  State  might  be  de- 
prived of  the  protection  afforded  by  the  act.  The  substantial 
matter  to  be  ascertained  is  whether  the  debtor  has  personal 
property  of  greater  value  than  is  exempt  from  execution.  In 
this  case  appellant  made  and  tendered  a  proper  schedule  but 
he  did  not  submit  the  property  in  the  schedule  for  appraise- 
ment, but  retained  the  same,  except  the  buggy  levied  on  at  his 
place  of  residence  in  another  State..  If  the  case  stood  here, 
we  would  affirm  the  judgment.  But  by  the  agreed  statement 
of  facts,  it  is  admitted  that  the  schedule  made  and  tendered  by 
appellant  included  all  his  personal  property  of  every  kind  and 
character,  etc.,  and  that  all  of  said  property,  including  said 
buggy,  did  not  exceed  the  sum  of  $400.  AH  the  material 
facts,  then,  that  could  have  been  ascertained  if  the  property 
had  been  produced  for  valuation  are  admitted  in  the  record, 
and  show  that  appellant  had  no  personal  property  that  was 
not  exempt  under  our  statute.  We  are  of  opinion  the  court 
below  erred  in  finding  for  appellee  upon  the  agreed  state  of 
&cts.     The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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P.  M.  SuLLivAir 

V. 

Mary  Dee. 

1.  TBBSPAas— Dam  &0B8— Smart  monby.— To  warrant  exemplary  dam- 
agpBB  or  smart  money,  there  must  be  gross  fraud,  malice,  wanton  or  oppres- 
sive conduct,  or  a  willful  iiyury.  In  the  absence  of  these  elements,  the 
damages  should  be  restricted  to  compensation  for  the  injury  sustained.  . 

2.  Instruction  as  to  damages.— In  an  action  of  trespass  for  break- 
ing>  in  and  carrying  away  goods,  an  instruction  that  if  the  juxy  find  the  prop- 
erty belonged  to  the  plaintifi',  they  were  bound  to  give  her  such  amount  as 
woald  compensate  her  for  the  damage  sustained,  places  the  right  of  recovery 
solely  upon  the  right  of  property,  wholly  ignores  the  issue  on  the  plea  of  not 
guilty,  and  is  therefore  erroneous. 

3.  Plea  in  abatement. — A  plea  in  abatement  must  be  interposed  at 
the  earliest  opportunity;  it  comes  too  late  after  pleading  to  the  declaration. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Chas.  p.  Ware,  Judge,  presiding.     Opinion  filed  April  7, 188 1 . 

Messrs.  Flanniqan  &  Canbt  and  Mr.  J.  B.  Messick,  for  ap- 
pellant; that  an  amendment  in  mere  matter  of  form  gives  no 
ground  for  a  continuance,  cited  Scott  v.  Cromwell,  Breeue  25; 
Eames  v.  Morgan,  37  111.  260. 

Where  a  material  amendment  is  made  to  a  declaration,  it 
becomes  a  new  declaration  which  the  party  has  a  right  to  pre- 
pare to  defend:  Brown  v.  Smith,  24  111.  198;  Archer  v.  Claf- 
lin,  31  111.  307. 

A  pending  action  of  replevin  for  the  recovery  of  the  goods 
is  a  good  plea  to  an  action  of  trespass  against  the  defendant, 
and  another  for  taking  the  same  goods:  Karr  v.  Barston,  24 
111.  581. 

Pleading  over  after  demurrer  sustained  to  a  plea  in  abate- 
ment is  not  a  waiver  of  the  plea:  Delahay  v.  Clement,  3  Scam. 
201;  Weld  v.  Hubbard,  11  111.  573. 

To  warrant  exemplary  damages,  gross  fraud,  malice  or  op- 
pression should  appear:  Chicago  v.  Martin,  49  111.  241;  T.  P. 
&  W.  R  R.  Co.  V.  Arnold,  43  111.  418;  Waldron  v.  Marcier, 
82  111.  550;  Gravett  v.  Mugge,  89  111.  218;  Becker  v.  Dupree, 
75  DL  167;  Miller  v.  Kirby,  74  111.  242. 
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Appellee  cannot  maintain  trespass  qicare  clavsam  when  she 
has  no  interest  in  the.  premises:  Halligan  v.  C.  li.  I.  &  P.  R. 
R.  Co.  15  III.  658;  Dean  v.  Comstock,  32  111.  173. 

In  trespass  de  bonis  asportatia  no  more  than  the  value  of 
the  property  can  be  recovered:  2  Sedgwick  on  Damages,  487; 
Johnson  v.  Camp,  51  111.  219;  Hessing  v.  McCloskey,  37  111. 
341;  Gilson  v.  Wood,  20  III.  37. 

Mr.  Geo.  D.  Greex  and  Mr.  L.  H.  HrrE,  for  appellee;  that 
pleas  in  abatement  should  be  filed  at  the  first  opportunity, 
cited  Randolph  v.  Emerick,  13  111.  344;  Moeller  v.  Qnarrier, 
14  111.  280;  Gilmore  v.  Nowland,  26  111.  200;  Archer  v.  Claf- 
lin,  31  111.  307. 

Baker,  J.  ThiS-jras -trespass  qxiare  claumm  fregit  and 
for  seizing,  carrying  away  and  converting  certain  articles  of 
furniture. 

The  court  at  the  instance  of  plaintiff  instructed  the  jury 
that  if  they  believed  from  the  evidence  the  property  in  the 
declaration  mentioned  was  that  of  Mary  Dee,  then  the  jury 
were  bound  to  find  for  the  plaintiff,  Mary  Dee,  such  amount  as 
would  compensate  her  for  the  damages  she  had  sustained. 
This  made  the  right  of  recovery  depend  solely  on  the  one 
question  of  the  plaintift'^s  right  of  property.  It  wholly  ignored 
the  issue  on  the  plea  of  not  guilty  ;  and  virtually  informed 
the  jury  that  notwithstanding  it  might  be  that  no  trespass  what- 
ever had  been  committed,  or  even  if  defendant  was  in  no  way 
connected  with  the  act  of  White  and  Stack  in  taking  tlie 
furniture,  yet  plaintiff  had  a  cause  of  action  against  him, 
provided  the  furniture  described  in  the  declaration  belonge<l 
to  her.  It  was  error  to  give  such  an  instruction.  The  second 
instruction  given  for  the  plaintiff  was  as  follows  :  "If  the  jury 
believe  from  the  evidence  that  the  defendant  willfully  and 
wrongfully  by  his  agents  entered  the  place  of  dwelling  of  the 
plaintiff  and  willfully  and  wrongfully  seized  and  carried  away 
the  goods  and  chattels  of  the  plaintiff  described  in  the  declara- 
tion with  a  mortgage  executed  by  Thomas  Dee,  then  it 
makes  no  difference  if  plaintiff  has  retaken  said  property  by  a 
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writ  of  replevin,  the  jury  will  find  a  verdict  for  the  plaintiff, 
in  such  sum,  not  exceeding  $5,000,  as  they  believe  from  the 
evidence  Sullivan  should  pay  as  smart  money  for  the  wrong 
done."  There  is  no  question,  from  the  evidence,  but  that 
Thomas  Dee,  husband  of  plaintiff,  rented  the  dwelling  house 
and  occupied  the  same  as  the  head  of  the  family  and  lawfully 
licensed  the  entry  therein.  There  is  a  question,  however,  as 
to  whether  the  furniture  in  the  house  upon  which  he  had 
given  a  mortgage  to  defendant  was  his  property,  as  represent- 
ed by  him,  or  was  the  separate  property  of  his  wife.  The  tort 
if  any  was  committed,  was  plainly  caused  by  the  fraudulent 
act  of  plaintiff's  husband  ;  and  there  is  no  evidence  to  show  that 
defendant  had  any  notice  that  plaintiff  even  claimed  the  furniture 
as  her  property.  And  yet  this  instruction  in  substance  told 
the  jury  that  they  must  assess  smart  money  provided  the 
agents  of  the  defendant  "  willfully  and  wrongfully  seized  and 
carried  away  the  goods  and  chattels  of  the  plaintiff."  The 
only  definition  Bouvier,  in  his  law  dictionary,  gives  of  "willful- 
ly" is  "intentionally  ;"  and  in  Stratton  v.  Cent.  City  Horse 
Ey.  Co.  95  111.  25,  the  Supreme  Court  say,  "  a  jury  would 
doubtless  understand  the  word  willfully  to  mean  the  same  as 
the  word  intentionally."  That  the  furniture,  if  taken  out  of 
the  house  at  all  was  taken  intentionally,  there  is  no  doubt. 
And  if  it  was  the  property  of  the  wife,  and  she  had  not  con- 
sented to  the  mortgage  or  waived  her  right,  it  was  of  course 
"  wrongfully "  taken  as  against  her.  Under  this  instruction, 
then,  the  jury  (although  they  might  be  satisfied  there  was  no 
actual  damage,  and  that  defendant  acted  in  the  utmost  good 
faith  and  in  the  most  considerate  manner,  and  really  believed 
and  had  good  cause  to  believe  the  furniture  belonged  to  Thom- 
as Dee,  and  had  no  intimation  whatever  to  the  contrary)  had, 
the  privilege  of  taking  $5,000  out  of  the  pockets  of  defendant 
as  smart  money,  for  the  benefit  of  plaintiff.  The  instruction 
was  vicious;  it  wholly  ignored  the  requii-ement  of  the  law  that 
to  warrant  exemplary  damages  or  smart-money  there  must  be 
either  gross  fraud,  malice,  wanton  or  oppressive  conduct,  or  a 
willful  injury.  In  the  absence  of  these  elements  the  damages 
should  have  been  restricted  to  compensation  for  the  injury 
sustained. 
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There  was  no  error  in  allowing  the  demurrer  to  the  plea  in 
abatement  Such  plea  must  be  interposed  at  the  earliest  op- 
portunity; and  in  this  case  defendant  could  have  tiled  the  plea 
before  demurring  to  the  declaration,  and  by  not  doing  so  must 
be  regarded  as  having  waived  it  And  there  not  only  is  an 
omission  to  allege  in  the  plea,  '^That  the  parties  in  this  and 
the  said  former  suit  are  the  same,  and  no  other  or  different 
persons."  2  Chit  PI.  452;  but  the  want  of  identity  of  parties 
affirmatively  appears  upon  the  face  of  the  plea.  If,  upon  de- 
murrer sustained  to  a  declaration,  such  amendment  was  made 
in  the  declaration  as  gave  occasion  for  a  plea  in  abatement,  it 
may  be  there  would  be  a  right  to  file  such  plea;  but  here  no 
such  case  appears,  but  the  exact  converse. 

For  the  errors  in  the  instructions  of  the  court,  the  judgment 
is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


John  Q.  Campbell 

V. 

John  Goodall  et  al. 


1.  JuDOMENT — A  BAR. — A  jadgment  upon  a  promissory  note  is,  as  be 
tween  the  parties  to  the  record,  and  their  privies,  conclusive  as  to  the  validity 
of  the  instrument. 

2.  Estoppel. — ^The  effect  of  an  estoppel  is  that  it  is  a  finality;  not  only  as 
to  eveiy  matter  which  was  offered  and  received  to  sustain  or  defeat  the  daim, 
but  as  to  every  other  admissible  matter  which  might  have  been  offered  for 
that  purpose. 

3.  Surety — Subrogation. — Where  a  party  signs  a  note  as  surety,  and 
and  afterwards  pays  the  amount  due  on  the  note,  he  becomes  subrogated  to 
all  the  rights  of  which  the  holder  of  the  note  was  possessed  in  respect  of  the 
same  transaction  in  which  he  became  liable  as  surety,  and  which  he  could 
render  available  against  the  principal  debtor,  and  this  includes  the  right  of 
estoppel  vested  in  the  creditor. 

4.  Pleading — Generai.  issue. — Where  a  plaintiff  declares  generally 
upon  the  common  counts,  the  defendant  may  do  likewise  and  plead  non- 
assumpsit^  and  under  this  issue  may  introduce  any  evidence  to  meet  the  caae 
made  by  the  plaintiff  in  his  evidence. 
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Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
O.  A.  Haekeb,  Judge,  presiding.    Opinion  filed  April  7, 1881. 

Mr.  A.  D.  Duff,  Mr.  G.  W.  SMrrn  and  Mr.  R.  J.  Stephens, 
for  appellant;  as  to  estoppel  and  when  it  arises,  cited  Hefner 
V.  Dawson,  63  111.  403;  Hefner  v.  Vandolah,  62  111.  488;  No- 
ble  T.  Chrisman,  88  111.  186;  Boggs  v.  Olcott,  40  III.  303; 
Kitner  v.  Wbittock,  88  111.  513;  Silverman  v.  Chase,  90  111.  37. 

As  to  the  effect  of  a  judgment  as  an  estoppel:  Cromwell  v. 
County  of  Sac,  94  U.  S.  351 

Mr.  W.  J.  Allen  and  Messrs.  Babr  &  Lemma,  for  appel- 
lees; that  where  the  evidence  is  conflicting,  if  the  verdict  is 
not  clearly  against  the  evidence,  it  will  not  be  disturbed,  cited 
C.  &  R  I.  R.  R.  Co.  V.  N.  111.  Coal,  etc.,  Co.  36  111.  60;  Allen 
V.  Smith,  3  Scam.  97;  Weldon  v.  Francis,  12  III.  460;  Hope 
Ins.  Co.  V.  Lonergan,  48  111.  49;  T.  W.  &  W.  Ry.  Co.  v. 
Moore,  77  111.  217;  Miller  v.  Balthasser,  78  111.  202;  Gilbert 
V.  Bone,  79  111.  341. 

Instructions  should  be  considered  as  a  series:  Nor.  L.  Packet 
Co.  V.  Binninger,  70  HI.  571 ;  Lawrence  v.  Hagerman,  56  III.  68. 

The  third  instruction  for  defendants,  that  a  verdict  must  be 
against  all  the  defendants  or  none,  announces  a  correct  princi- 
ple of  law:  Gould  v.  Sternberg,  69  111.  531;  C.  &  St.  L.  R.  R. 
Co.  V.  Easterly,  89  111.  156. 

Instructions  should  apply  to  the  case:  Leach  v.  Kichols,  55 
111.  273;  Mitchell  v.  Town  of  Fond  Du  Lac,  61  111.  174. 

It  is  of  the  essence  of  an  estoppel  in  pais  that  the  party 
should  have  been  misled  to  his  prejudice:  Pitts  Sons'Mfg.  Co. 
v.  Poor,  7  Bradwell,  24;   The  People  v.  Bro)vn,  67  111.  435. 

When  a  partnership  has  terminated  the  several  partners  lose 
their  authority  to  act  for  the  whole:  Miller  v.  Neimerick,  19 
III.  172. 

Baker,  J.  Assumpsit  on  the  common  counts  by  appellant 
against  appellees.  Verdict  and  judgment  in  the  Jackson  Circuit 
Court  in  favor  of  appellees.  The  claim  made  by  appellant  was 
that  on  the  first  day  of  October,  1876,  he  executed  six  promis- 
sory notes,  each  for  the  sum  of  $430.51,  together  with  and  as 
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security  for  appellees,  these  notes  being  payable  to  Benedict^ 
Hall  &  Co.  and  bearing  seven  per  cent,  interest  from  date; 
that  a  suit  was  instituted  in  the  county  court  on  two  of  these  ' 
notes  and  a  judgment  rendered  for  the  amount  of  the  notes, 
against  appellees  and  appellant,  on  the  18th  day  of  January, 
1878,  upon  which  judgment  an  execution  was  issued,  and  that 
he  paid  off  this  execution  on  the  30th  of  April,  1878,  the  pay- 
ment being  made  to  the  deputy  sheriff  Toler,  and  the  amount 
paid  being  $973.05. 

The  theory  of  the  defense  was  that  although  the  claim  of 
Benedict,  Hall  &  Co.  was  the  debt  originally  of  tlie  appellees, 
as  co-partners,  yet,  that  several  months  before  the  making  of 
these  notes  in  controversy,  appellees  had  sold  out  their  stock  of 
goods,  accounts,  etc.,  to  the  firm  of  North,  Campbell  &  Co.,  of 
which  firm  the^plain tiff  was   a  member,  in   consideration   of 
which  sale  the  firm  of  North,  Campbell  &  Co,  had  assumed 
the    payment    of  all    the    debts    of  Goodall,  Campbell    & 
Dunaway,  including  this  debt  to  Benedict,  Hall  &  Co.;  that  the 
firm  of  Goodall,  Campbell  &  Co.  was  thereupon  dissolved,  and 
that  these  notes  in  controversy  were  executed  by  the  plaintiff 
in   pursuance  and  in  part  performance  of  this  contract  of 
North,  Campbell  &  Co.     The  plaintiff  contended  in  rebuttal 
that  the  firm  of  North,  Campbell  &  Co.  only  assumed  the  pay- 
ment of  debts  of  Goodall,  Campbell  &  Dunaway  to  the  amount 
of  $8,600,  and  that  they  had  actually  paid  more   than    that 
amount  exclusive  of  this  Benedict,  Hall  &  Co.  debt;  denied 
that  the  execution  of  these  notes  by  him  had  any  relation  to 
or  anything  to  do  with  the  contract  of  North,  Campbell  &  Co., 
and  it  was  also  contended  as  matter  of  law,  that  appellees  hav. 
ing  failed  to  raise  the  question  of  the  want  of  authority  in  M. 
C.  Campbell  to  execute  the  notes  in  the  firm  name  at  the 
time  suit  was  instituted  on  the  notes,  were  estopped  from  set- 
ting up  any  such  defense  in  this  action,  especially  under  the 
pleadings  in  the  cause. 

The  testimony  on  the  question  whether  appellant  signed  the 
notes  as  security  for  Goodall,  Campbell  and  Dunaway  was 
quite  conflicting.  We  are  of  the  opinion  the  court  very  prop- 
erly admitted  in  evidence,  as  calculated  to  throw  light  upon 
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that  issue,  testimony  as  to  the  terms  of  the  contract  made  be- 
tween that  firm  and  North,  Campbell  &  Co.  at  the  time  of  4be 
sale  ;  and  also,  that  there  was  no  error  in  instructing  the  jury 
they  might  take  into  consideration  the  evidence  before  them 
in  regard  to  the  terms  of  the  contrai!t  in  passing  upon  the 
question  whether  appellant  signed  the  notes  as  surety.  The 
second  instruction  given  for  appellees  was  also  proper.  It 
merely  informed  the  jury  the  burthen  was  upon  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence  that  he  signed  the 
notes  as  surety  for  Goodall,  Campbell  &  Dunaway.  Paul  v. 
Berry,  78  111.  158.  The  fact  that  appellees,  in  order  to  meet 
the  j^mma  yacie  case  made  by  appellant,  introduced  testimony 
tending  to  show  appellant  signed  the  notes  in  a  capacity  other 
than  that  of  security  and  under  circumstances  claimed  to  be 
inconsistent  with  appellant's  theory,  did  not  have  the  effect  to 
shift  the  burden  of  proof. 

It  does  not  appear  from  the  record  that  it  was  distinctly  claimed 
by  appellees  on  the  trial  that  M.  C.  Campbell,  after  the  dissolu* 
tion  of  the  firm  of  Goodall,  Campbell  &  Dunaway,  had  not 
authority  to  execute  the  notes  in  the  name  and  on  behalf  of 
the  firm.  But  it  does  appear  the  notes  were  executed  after 
tlie  dissolution,  by  M«  C.  Campbell,  in  the  name  of  the  firm  ; 
and  Dunaway  testified  he  never  knew  anj'thing  about  the 
notes  until  suit  was  brought  on  them  in  the  county  court ; 
and  Goodall  testified  he  knew  nothing  of  the  existence  of  the 
notes  until  notice  in  regard  to  them  was  received  from  the 
bank.  The  court,  at  the  instance  of  appellees,  instructed  the 
jury  as  follows: 

*'(3.)  The  court  instructs  you  for  the  defendants  that  in 
this  case  you  cannot  find  a  verdict  against  any  one  of  the 
defendants  without  finding  a  verdict  against  them  all." 

^^(4.)  That  after  the  dissolution  of  a  firm  the  admissions  or 
statements  of  one  of  the  late  partners  made  in  the  absence  of 
the  other  will  not  bind  the  other  members  of  the  firm." 

And  the  court  refused  to  give  the  two  following  instructions, 
asked  by  appellant: 

"(4.)  No  question  as  to  whether  or  not  M.  C.  Campbell  had 
antiiority  to  sign  the  firm  name,  when  the  notes  introduced  in 


Digitized  by 


Google 


270  Appellate  Courts  op  Illinois. 

CampbeU  v.  Goodall. 

evidence  were  made,  nor  as  to  whether  the  partners  were 
bmind  by  these  notes,  can  arise  in  this  case  under  the  issues 
formed  and  now  1)eing  tried,  and  that  question  is  not  now  be- 
fore the  jury,  or  to  be  considered  by  them.'* 

"(5.)  If  the  debt  which  was  settled  by  the  series  of  notes 
mentioned  in  evidence,  of  which  series  the  two  notes  intro- 
duced in  evidence  were  a  part,  was  the  debt  of  the  defendants 
as  co-partners,  and  the  plaintiff  became  liable  as  sureties  of 
the  firm  for  that  debt,  or  any  part  of  it,  then  the  fact  that  the 
co-partnership  was  afterwards  dissolved  does  not  affect  the 
ri^ht  of  the  plaintiff  to  recover  against  them  jointly  in  this 
action,  unless  the  want  of  authority  of  M.  C.  Campbell  to  bind 
the  firm  by  the  notes  in  question,  had  been  presented  and  re- 
lied on  by  a  proper  plea  when  suit  was  instituted  on  the  notes 
in  question." 

These  two  latter  instructions  are  not  strictly  accurate.  Ap- 
pellant declared  in  indebitatus  assumpsit^  and  by  adopting 
this  general  mode  of  pleading  he  failed  to  give  defendants  any 
notice  whatever  of  the  nature  of  his  demand  upon  them,  and 
afforded  them  no  opportunity  to  plead  specially.  When  a 
plaintiff  pleads  thns,  using  the  common  counts,  the  defendant 
may  do  likewise  and  plead  non  OMumpsit^  and  whatever  case 
the  evidence  of  the  plaintiff  may  unfold,  may  be  met  by  any 
testimony  whatever  the  defendant  may  be  able  to  produce, 
without  special  pleas  and  regardless  of  the  character  of  the 
defense. 

Were  the  rule  otherwise,  a  trap  might  readily  be  set  by 
parties  plaintiff,  and  great  injustice  be  done  defendants.  The 
first  of  these  refused  instructions  is  incorrect,  so  far  as  it  calls 
special  attention  to  ^'  the  issue  formed."  And  the  second  in. 
struction  incorrectly  states  the  testimony  when  it  says  the  co- 
partnership was  dissolved  o/^^r  ^^  plaintiff  became  liable  as 
surety  for  the  firm  for  that  debt." 

As  we  understand  the  record  there  is  no  testimony  to  that 
effect. 

But  these  are  small  matters — mere  clerical  errors — and  could 
readily  have  been  corrected  by  the  court;  and  should  have 
been   so  connected  if  the  substance  of  tlie  instructions  was 
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right,  and  the  exigencies  of  tlie  case  and  the  demands  of  justice 
required  that  the  principles  involved  should  be  given  to  the 

Tliis  brings  us  to  the  point  The  admitted  fact  that  the  notes 
were  executed  after  the  dissolution  of  the  firm,  and  the  testi- 
mony of  Dunaway  and  Goodall  that  they  knew  nothing  about  the 
notes  until  long  after  their  execution,  were  all  before  the  jury. 
In  that  state  of  the  case  the  court  gave  the  the  3rd  and  4th 
instructions  asked  by  appellees.  The  third  instruction  an- 
nounced a  correct  principle  of  law,  but  one  that  could  have  no 
possible  bearing  upon  the  case  before  the  jury  except  upon 
the  theory,  the  jury  might,  in  view  of  the  prior  dissolution 
of  the  firm  and  the  statements  of  Dunaway  and  Goodall  find 
for  defendant,  on  the  ground  that  M.  C.  Campbell  had  no  au- 
thority to  sign  the  firm  name  to  the  notes.  The  jury,  upon  the 
heels  of  the  argument  of  counsel,  would  so  understand  it;  it 
would  not  be  susceptible  of  any  other  interpretation;  and  the 
4th  instruction,  which  immediately  followed,  would  make  tlie 
assurance  of  the  jury  doubly  sure.  If  the  authority  of  M. 
G.  Campbell  to  sign  the  firm  name  to  the  notes  could  not  be 
raised  in  the  case,  then  this  third  instruction  was  well  calcula- 
ted to  mislead  the  jury,  more  especially  when  considered  in 
the  connection  in  which  it  was  given. 

The  gist  of  the  4th  refused  instruction  was  that  the  question 
of  M.  C.  Campbell's  authority  was  not  before  the  jury  and 
was  not  to  be  considered  by  them;  and  the  point  of  the  6th 
refused  instruction  was  that  the  authority  of  M.  C.  Campbell 
to  bind  the  firm  by  the  notes  in  question  was  settled  by  the 
suit  and  judgment  on  said  notes  in  the  county  court.  In  the 
suit  in  the  .county  court  against  appellant  and  appellees, 
jointly,  the  notes  were  specially  declared  on,  and  there  was 
service  on  and  a  plea  by  all  the  defendants;  and  upon  issue  and 
trial  there  was  a  verdict  and  final  judgment  against  them  all. 
Was  that  verdict  and  judgment  conclusive  of  the  fact  the  notes 
were  the  promissory  notes  of  the  firm? 

We  understand  the  rule  to  be,  that  a  verdict  and  judgment 
are  conclusive  of  all  matters  necessarily  presupposed  by  the 
finding.     A  judgment  rendered  upon  a  promissory  note  is,  as. 
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between  the  parties  to  the  record  and  their  privies,  conclu- 
sive as  to  the  validity  of  the  instrument  The  effect  of  a  judg- 
ment, as  a  bar  or  estoppel,  is  that  is  is  a  finality,  not  only  as  to 
every  matter  which  was  offered  and  received  to  sustain  or  de- 
feat the  claim  or  demand,  but  as  to  any  otlier  admissible  mat- 
ter which  mii^ht  have  been  offered  for  that  purpose.  Crom- 
well V.  County  of  Sac,  94  IT.  S.  351.  In  Sturtevant  v.  Ran- 
dall, 53  Maine,  149,  it  Wiis  held  that  when  a  judgment  has  been 
rendered  against  a  person  upon  the  verdict  of  a  jury,  finding 
him  to  be  an  original  promisor  of  tlie  note  in  that  suit  in- 
stead of  an  indorser,  he  is  estopped  to  deny  that  relation  in  any 
litigation  with  any  other  party  totlie  note.  In  the  case  before 
us,  appellant  was  a  party  both  to  the  note  and  the  judgment  on 
the  note.  Again,  the  judgment  in  the  county  court  case  con- 
clusively established  the  fact,  as  between  Benedict,  Hall  &  Co., 
and  payees  and  these  appellees,  that  the  signature  of  the  firm  name 
of  Goodail,  Campbell  &  Dnnaway,  to  the  two  notes  was  the 
sin^nature  of  the  three  persons  composing  that  firm.  If  John 
G.  Campbell  signed  the  note  as  security  for  Goodail,  Campbell 
&  Dnnaway,  and  afterwards  paid  the  amount  due  on  the  note 
and  judgment  to  Benedict,  Hall  &  Co.,  then  he  would  be  sub- 
rogated to  all  the  rights  of  which  the  creditors  were  possessed 
in  respect  of  the  same  transaction  in  which  he  became  liable  as 
security  and  which  he  could  render  available  against  the  prin- 
cipal debtor,  and  this  wou'd  include  the  right  of  estoppel, 
vested  in  the  creditors.  If  the  creditor  is  the  purchaser  of  an 
annuity,  and  the  grantor  has  reserved  to  him  a  power  of  re- 
purchasing  it  upon  certain  terms,  the  surety  has  the  same 
right,  and  may  become  the  purchaser  of  the  annuity  upon  the 
like  terms.  Capel  v.  Butler,  2  Sim.  &  S.  457.  So,  also  if  from 
inadequacy  of  ccmsideration,  or  from  any  other  cause,  the 
principal  may  claim  i*eliefiu  a  court  of  law  or  equity,  in  re- 
spect of  an  annuity,  the  same  relief  will  be  given  to  the  suTety, 
Uiiderhill  v.  Harwood,  10  Ves.  Jr.  209.  The  equitable  and 
just  rules  on  this  subject,  formerly  applicable  only  to  a  court 
of  equity  have  been  fully  recognized  and  enforced  in  courts  of 
law.  Phares  v.  Barbour,  49  111.  370;  Rogers  v»  Trustees  of 
Schools,  46  lb.  428. 
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We  think  the  jury  were  improperly  instructed  with  refer- 
ence to  the  effect  of  the  trial  and  judgment  iu  the  county 
court ;  that  the  matter  was  not  fairly  presented  to  them  ; 
that  the  3d  and  4th  instructions  given  by  appellees  were  cal- 
culated, under  the  circumstances  of  the  case,  to  mislead,  and 
that  the  3d  instruction  should  not  have  been  given.  We 
also  think  the  court  should  have  given  the  jury  the  principle 
involved  in  the  refused  instructions.  It  is  probable  the  ver- 
dict was  rendered,  not  upon  the  real  question  in  issue,  but 
upon  the  question  of  the  authority  of  M,  C.  Campbell  to  sign 
the  firm  name  to  the  notes — ^and  this  matter  was  res  adjiidica' 
taj  and  already  decided  adversely  to  appellees. 

For  the  reasons  suggested  herein,  the  judgment  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


8      278: 
106    »264 


Joseph  McDaniel,  AdmV, 

V. 

Jacob  Bryan. 

1.  Sherttf^s  deed  as  evidence.— a  sheriff's  deed  is  prima  facie  evi- 
dence that  the  provisions  of  ihe  statute  have  been  complied  with,  but  it  is 
not  condasiTe.  A  valid  judgrment,  execution  and  sheriff's  deed  prima  facie 
show  a  divestiture  of  title,  but  this  may  be  rebutted  by  proper  testimony. 

2.  Recitals  in  deed. — ^The  certificate  of  purchase  required  by  law  to  be 
given  by  the  sheriff  to  the  purchaser,  is  the  best  evidence  of  what  lands  were 
actually  sold  by  him  under  the  execution.  And  a  successor  to  such  sheriff 
cannot  by  recitals  in  a  deed  made  to  complete  such  purchase,  estop  a  party 
from  showing  that  certain  lands  mentioned  in  such  deed  were  not  in  fact 
sold. 

3.  Practice— Objection  to  testimony.— An  objection  to  the  introduc- 
tion of  certain  testimony  cannot  be  made  for  the  first  time  in  this  court. 

4.  FArLUBB  OF  titlb— Rights  op  purchaser— Where  a  purchaser  of 
land  has  received  a  deed  therefor,  he  may  not  defeat  a  suit  upon  a  note  given 
for  the  purchase  money,  on  the  ground  of  a  failure  of  title,  and  at  the  same 
time  retain  the  land  and  ei\joy  its  profits. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
yju  vin     u 
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Thomas  S.  Casey,  Judge,  presiding.     Opinion  filed  April  7, 
1881. 

Mr.  RuFus  Cope,  for  appellant ;  that  a  sheriff's  deed  may 
be  impeached  by  production  of  the  certificate,  cited  Carpenter 
V.  Sherly,  71  111.  427;  Stevenson  v.  Thompson,  13  111.  186. 

Payment  may  be  shown  by  parol  to  defeat  a  sheriffs  deed  : 
Eogers  v.  Marshall,  38  How.  Pr.  48  ;  Durett  v.  Briges,  47  Mo. 
356. 

Defective  return  of  a  levy  is  not  cured  by  recitals  in  the 
deed  :  Langley  v.  Jones,  32  Md.  171. 

To  prove  title  under  a  sheriff^'s  deed  there  must  be  shown  a 
valid  judgment,  execution,  levy  and  sale:  Davis  v.  McVickers, 
11  111.  327;  Kinney  v.  Knoebel,  47  111.  417;  Jackson  v.  Spink, 
59  111.  404;  Gardner  v.  Eberhart,  82  111.  316. 

The  grantee  cannot  retain  the  land  and  recover  substantial 
damages  by  original  suit  or  by  way  of  recoupment,  for  a 
breach  of  the  warranty  of  title :  Harding  v.  Com.  Loan  Co. 
84  111.  260  ;  Yazell  v.  Palmer,  81  111.  82  ;  Long  v.  Saunders, 
88  111.  147  ;  Bond  ^.  Ramsey,  89111.29  ;  Whitlockv.  Delinger, 
59  111.  96  ;  Laforge  v.  Mwhews,  68  111.  328  ;  Vining  v.  Lee- 
man,  45  111.  246  ;  Mahoney  v.  Robins,  49  Ind.  146  ;  Harvey 
V.  Morris,  63  Mo.  475. 

Mr.  "W.  B.  Cooper  and  Mr.  F.  G.  Cockrell,  for  appellee  ; 
that  the  only  evidence  of  title  under  a  sheriff's  deed  necessary 
to  be  shown,  is  a  valid  judgment,  execution  and  deed,  cited 
Johnson  v.  Baker,  38  111.  99  ;  Davis  v.  McVickers,  11  111.  327  ; 
Osgood  V.  Blackraore,  59  111.  261  ;  Hinman  v.  Pope,  1  Gilm. 
13L 

The  presumption  is  in  favor  of  the  regularity  of  the  sale  : 
Bybee  v.  Ashby,  2  Gilm.  151. 

The  sole  object  of  the  certificate  is  to  show  the  purchaser 
when  to  demand  a  deed  :  Lloyd  v.  Karnes,  45  111.  62  ;  Carpen- 
ter V.  Sherfy,  71  111.  427  ;  Stevenson  v.  Thompson,  13  111.  186. 

The  presumption  is  that  the  sheriff  would  not  have  made  a 
deed  for  lands  not  included  in  the  certificate :  Stewart  v. 
Croes,  5  Gilm.  442  ;  Phillips  v.  Coffee,  17  111.  154. 
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Irregnlarities  in  the  Bale  cannot  be  inqnired  into  collaterally; 
Kinney  v.  Knoebel,  47  111.  417  ;  Eigg  v.  Cook,  4  Gilm.  336  ; 
Swiggart  v.  Harber,  4  Scam.  364. 

The  making  of  a  duplicate  certificate  for  record  is  a  minis- 
terial act,  and  the  purchaser  cannot  be  affected  bj  it :  Jack* 
son  V.  Young,  5  Cow.  269 ;  Scruggs  v.  Scruggs,  41  Mo.  242. 

Upon  the  right  to  recover  damages  by  way  of  recoupment  of 
the  purchase  money  :  Jone  v.  Wilson,  81  111.  529  ;  Gregory  v. 
Scott,  4  Scam.  392  ;  Davis  v.  McVickers,  11  111.  327 ;  Slack 
V.  McLagan,  15  111.  242. 

Baker,  J.  This  was  assumpsit,  brought  by  McDaniel,  ad- 
ministrator of  Ellen  Maxwell,  deceased,  on  a  promissory  note 
for  $266.67,  executed  to  his  intestate  b^  appellee.  The  note 
was  given  for  part  of  the  purchase- money  of  one  hundred  and 
twenty  acres  of  land,  for  which  appellee  got  a  warranty  deed 
with  covenants  of  title.  The  defense  was  a  failure  of  title  to 
forty  acres  of  the  land. 

The  title  of  the  land  had  been  in  the  husband  of  intestate, 
and  the  deed  was  executed  by  the  husband  and  wife,  and  the 
note  made  to  the  wife.  Theretofore  a  judgment  had  been 
rendered  in  the  Kichland  County  Circuit  Court,  against  the 
hnsband  and  others  for  $1,456.11,  upon  which  an  execution  had 
been  issued  to  Clay  county,  and  been  levied  on  several  tracts 
of  land,  including  the  forty-acre  tract  in  question,  as  the  prop- 
erty of  the  husband;  a  certificate  of  levy  was  filed  by  Monical, 
the  then  sheriff,  and  duly  recorded;  and  afterwards  Gray,  his 
successor  in  office,  made  a  deed  of  the  land,  properly  describ- 
ins:  the  judgment  and  execution.  It  was  claimed  by  the  plain- 
tiff, that  this  particular  tract  of  land  was  never  in  fact  sold ;  that 
while  the  levy  may  have  remained  a  lien  to  the  extent  of  the 
unsatisfied  residue  unpaid  by  the  sale  of  the  other  lands,  yet 
subject  to  this  lien,  the  title  passed  to  and  remained  in  appel- 
lee. He  further  claimed  the  amount  due  on  the  judgment  at 
the  time  of  the  sale  was  about  $190,  and  that  the  husband  sur- 
rendered to  appellee  a  $200  note  he  held  against  him,  and 
appellee  in  consideration  thereof,  agreed  to  pay  off  the  residue 
unpaid  on  the  judgment     The  defendant,  appellee,  introduced 
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the  jadgment,  execution  and  sheriflPfl  deed ;  and  claimed  they 
were  conclusive  evidence  of  a  sale  and  of  the  divestiture  of 
title.  The  return  of  Monical,  the  sheriff,  on  the  execution, 
statisd  the  "execution  was  satisfied  by  sale  of  said  lands,"  but 
did  not  specify  what  particular  tracts  were  sold.  On  the  trial 
plaintiff  offered  in  evidence  the  certificate  of  purchase,  as  the 
same  appears  in  the  Recorder's  oflSce  of  Clay  county,  for  the  pur- 
pose of  showing  that  the  forty-acre  tract  had  not  been  sold  and  of 
showing  what  tracts  had  been  sold,  and  for  what  sums.  App>el- 
lee  objected  to  its  introduction,  on  the  ground  it  was  irrele- 
vant, the  execution  and  deed  being  conclusive  evidence  of  the 
sale;  and  the  court  sustained  the  objection,  and  the  proffered 
testimony  was  excluded  from  the  jury. 

The  statute  provides  that  a  sheriff's  deed  "shall  be  prima 
facie  evidence  that  the  provisions  of  the  law  in  relation  to  the 
sale  of  the  property  for  which  it  is,  or  may  be  given,  were  com- 
plied with." 

Tlie  mere  statement  that  the  deed  shall  he  prima  facie  evidence 
rebuts  the  idea  that  it  is  conclusive  evidence;  and  necessarily  im- 
plies that  the  pt^ma  fade  case  may  be  contradicted. 

A  valid  judgment,  execution  and  sheriff's  'deed  would  ordi- 
narily show  a  divestiture  of  title,  but  they  do  not  conclusively 
show  such  facts. 

The  deed  is  evidence  that  the  law  has  been  complied  with,  until 
the  contrary  is  shown.  Jackson  v.  Spink,  69  111.  504.  In 
Carpenter  v.  Sherfy,  71  111.  427,  the  sheriff's  deed  recited  an 
assignment  of  the  certificate  of  purchase  to  the  grantee,  but 
the  certificate  itself  was  in  evidence  and  had  not  been  assigned; 
and  it  was  held  this  testimony  impeached  the  deed  and  ren- 
dered  it  a  nullity.  If,  as  a  matter  of  fact,  this  forty-acre  tract 
of  land  was  not  sold  by  the  sheriff,  Monical,  on  the  execution, 
then  his  successor.  Gray,  could  not  by  afterwards  assuming  to 
execute  a  deed  which  included  this  forty  acres,  preclude  plain- 
tiff from  showing  it  was  not  sold.  It  would  be  monstrous  to 
hold  a  sheriff  has  power  by  his  mere  recitals  to  deprive  a  citi- 
zen of  his  estate  which  has  never  been  sold  or  offered  for  sale 
— and  that  such  recitals  of  the  officer  would  be  regarded  as  ab- 
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solnte  verity,  and  the  citizen  not  allowed  to  allege  and  prove 
the  trath. 

The  presumption  wonld  be  the  ofBcer  did  his  dntj,  and  in 
most  cases  the  deed  would  be  sufficient  proof  the  land  was  sold; 
but  if  the  fact  were  otherwise,  it  might  be  so  shown.  We 
would  think  the  certificate  executed  at  or  about  the  time  of 
the  sale  by  the  sheriff  who  made  the  sale,  and  which  he  was  re- 
quired by  law  to  make,  and  file  for  record,  and  which  he  did 
file  for  record,  would  afford  better  evidence  as  to  what  land 
was  sold  than  the  recitals  in  a  deed,  made  by  another  and 
different  person  who  succeeded  him  in  office,  executed  year* 
afterwards. 

Section  16  of  chapter  77  of  the  Eevised  Statutes,  requires  tjie 
sheriff  to  "give  to  the  purchaser  a  certificate  describing  the 
premises  purchased  by  him  and  showing  the  amount  paid 
therefor."  And  section  17  requires  the  sheriff  within  10  days 
after  the  sale  to  file  in  the  office  of  the  recorder  "  a  duplicate 
of  such  certificate  which  shall  be  recorded  by  such  recorder,'* 
and  provides  that  "such  certificate,  or  duplicate,  or  record, 
and  certified  copy  of  the  record  thereof,  shall  bo  evidence  of 
the  facts  therein  stated." 

The  description  of  the  premises  sold  is  one  of  the  matters 
required  to  be  stated  in  the  certificate,  and  the  statute  expressly, 
makes  the  certificate,  or  duplicate,  or  record  thereof,  evidence 
of  such  fact  It  may  be  this  one  tract  of  land  was  accidentally 
omitted  from  the  duplicate  certificate  filed  with  the  recorder, 
but  was  included  in  the  certificate  delivered  to  the  purchaser  ; 
if  so,  the  production  of  the  certificate  delivered  or  proof  of  its 
loss  and  contents,  .or  other  testimony,  might  be  introduoed. 
Although  the  certificate  of  purchase  is  no  necessary  part  of 
the  proof  of  title,  yet  it  has  both  by  express  statutory  provision 
and  upon  sound  reason  and  principle  an  evidential  character 
and  value. 

In  Gardner  v.  Eberhart,  82  111.  316,  it  was  said :  "  It  is  no 
part  of  the  office  of  a  sheriff^s  return  to  show  what  land  is  sold 
upon  the  execution.  The  office  of  the  return  is,  to  show  the 
satisfaction  or  part  satisfaction  of  the  judgment,  or  the  failure 
to  make  satisfaction  of  any  part  of  the  judgment 
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When  land  is  sold  at  sheriff's  sale,  the  sale,  with  the  sub 
ject-matter  thereof  and  the  name  of  the  purchaser,  may  be 
shown  by  the  certificate  of  purchase,  or  by  the  recitals  in  the 
sheriff's  deed." 

It  was  error  in  the  court  to  sustain  the  objection  to  the  in- 
troduction of  the  duplicate  certificate  of  purchaser  in  evidence. 

Appellee  was  a  competent  witness  for  himself,  as  to  the 
matters  testified  to  by  Maxwell  and  Rayburn,  in  their  testi- 
mony for  plaintiff.  If  objection  had  been  made  to  permitting 
him  to  testify  as  to  his  transactions  with  the  bank,  and  as  to 
statements  made  to  him  by  the  bank  otBoers,  it  would  doubt" 
less  have  been  sustained;  but  such  objection  cannot  be  raised 
in.  the  appellate  court  for  the  first  time.  The  instructions  of 
the  court  were  upon  the  theory  that  if  there  was  a  failure  of 
title  as  to  the  forty-acre  tract  of  land,  then  it  wad  not  neces- 
sary to  show  eviction,  or  that  the  paramount  title  had  been 
asserted,  but  that  appellee  might  continue  in  possession  of 
the  land  under  his  deed,  and  at  the  same  time  avoid  the  pa}'- 
ment  of  his  promissory  note  given  for  the  purchase-money, 
upon  the  ground  that  the  grantors  in  the  deed  had  no  title.  We 
do  not  understand  such  to  be  the  law.  In  Vining  v.  Leeman, 
45  111.  246,  Mr.  Justice  Lawrence  states  the  distinction  be- 
tween a  case  where  the  contract  is  executory,  and  the  vendor 
has  contracted  to  convey  an  indefeasable  title  and  is  not  able 
to  do  so,  in  which  case  the  purchaser  may  refuse  to  accept  the 
deed,  and  successful Ijj^  resist  the  payment  of  the  purchase-mon- 
ey, and  the  case  of  an  accepted  deed,  with  covenants.  To  per- 
mit a  vendee  of  land  receiving  a  deed  with  covenants  of  title 
to  avoid  payment  of  purchase-money,  on  the  ground  the  grant- 
or had  no  title  "would,"  he  says,  *'work  a  most  palpable  in- 
justice, since  we  should  thus  permit  the  defendant  to  retail 
possession  of  the  land  and  enjoy  the  rents  and  profits 
under  a  title  by  means  of  which  he  may  soon  be  able 
to  protect  that  possession  against  all  the  world,  and  prac- 
tically become  the  owner,  and  at  the  same  time  be  ab- 
solved from  the  payment  of  his  notes.  In  Laforge  v. 
Mathews,  68  lb.  328,  defense  was  made  against  promissory 
notes  given  for  purchase-money,  and  the  covenaSnts  in  the  deed 
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were  those  of  seizin  and  good  right  to  convey,  and  the  court 
held  demurrers  had  properly  been  sustained  to  pleas  alleging 
a  want  of  title  in  the  grantor.  It  was  then  said:  "  Indeed,  it 
would  be  contrary  to  every  principle  of  justice  to  permit  the 
purchaser  to  retain  possession  of  the  land,  and  enjoy  the  rents, 
and  profits  thereof,  and  not  pay  the  purchase-money.  The 
case  seems  to  be  on  all  fours  with  this.  In  Tone  v.  Wilson,  81 
111.  529,  the  deed  was  for  the  whole  interest  in  the  land,  but 
the  grantor  was  only  seized  of  an  undivided  interest.  This 
undivided  interest  vested  in  the  grantee  under  his  deed,  and 
his  possession  was  the  possession  of  his  co-tenants  as  well  as 
of  himself,  and  could  not  be  adverse  to  and  ripen  into,  an  ab- 
solute  bar  against  the  titles  of  his  co-tenants,  and  he  was 
bound  to  account  for  rents  and  profits  to  the  co-tenants.  This 
may  explain  the  seeming  disagreement  between  this  case  and 
those  above  cited.  There  is  no  question  that  the  want  of  title, 
without  eviction,  is  a  breach  of  the  covenant  of  seizin;  but 
then  the  grantee  can  not  remain  in  undisturbed  possession  of 
the  land,  enjoying  the  rents  and  profits,  and  without  delivering 
up  possession  to  his  grantor,  or  re-conveying,  or  ofiering  to  re- 
convey  and  yet  successfully  defend  against  notes  given  for  the 
purchase  money;  he  cannot  keep  both  the  land  and  the  price 
of  the  land. 

Tlie  instructions  of  the  court  were  erroneous.    The  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Casey,  J.,  took  no  part  in  the  decision  of  this  case. 


8    279 
!.82    5fl8 

Joseph  G-  Eobinson  et  al. 

V. 

The  People,  use,  etc. 

1.  Sheripp's  bond — Brkaches. — In  an  action  upon  a  sherifTs  bond,  for  an 
alleged  failure  to  take  and  return  a  good  replevin  bond,  an  instruction  in  the 
diqunctive,  to  tlie  effect  that  if  he  failed  to  take  a  replevin  bond,  or  took  an 
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insufficient  one,  or  failed  to  retam  the  bond  within  the  time  required  by  law, 
then  the  plaintifif  might  recover  full  damages  is  erroneous,  because  the  jury 
might  under  it  give  full  damages  for  a  failure  to  return  the  bond,  whether 
the  plaintiff  was  damnified  by  that  particular  breach  or  not 

2.  Damages— Must  arise  from  the  breach  alleged.— There  must  in 
ail  cases  be  some  connection  between  the  wrong  complained  of  and  the  dam- 
ages recovered.  The  damages  recovered  must  be  such  as  the  plaintiff  sus- 
tained by  reason  of  the  neglect  charged  in  the  particular  breach  upon  which 
recovery  is  had. 

8.  Good  faith  in  taking  bond. — Good  faith  in  taking  a  replevin  bond 
avails  nothing  unless  the  officer  uses  the  best  means  of  forming  a  correct 
opinion  as  to  the  value  of  the  property.  The  officer  is  not  an  insurer,  but  it 
does  require  of  him  that  he  avails  himself  of  the  best  means  of  information  at 
hand,  and  that  he  exercise  such  sound  judgment  as  a  prudent  man  would  use 
in  important  business  affairs. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Mr.  David  Qillbspie,  for  appellants;  contending  that  the 
action  was  barred  by  the  statute,  and  that  the  law  in  force  at 
the  time  suit  is  brought,  must  govern  as  to  the  limitation, 
cited  Laws  1869,  372;  Bruce  v.  Schuyler,  4  Gilm.  221;  State  v. 
Swope,  7  Porter,  91;  Ala.  State  Bank  v.  Dal  ton,  9  How,  522; 
Pritchard  v.  Spencer,  2  Ind.  486;  Stepp  v.  Brown,  2  Ind.  647; 
Pierce  v.  Tobey,  5  Met.  168;  Ansell  v.  Ansell,  3  C.  &  P.  563; 
McElmoyle  v.  Cohen,  13  JPet.  412;  Lincoln  v.  Battelle,  4 
Wend.  75;  Mitchell  v.  Fuelright,  32  B.  Mon.  651. 

Sureties  on  a  replevin  bond  can  be  held  for  no  more  than  the 
penalty  of  the  bond,  and  this  must  limit  the  recovery  upon  the 
bond  in  this  case:  Evans  v.  Brandes,  2  H.  Black.  348;  Jeffry 
v.  Bastaid,  4  A.  &E.  823;  Paul  v.  Goodluck,  2  Bing.  220; 
Balsley  v.  Hoffman,  13 Pa.  606;  Morrison  Replevin,  265. 

A  failure  to  take  a  bond,  or  tlie  taking  of  an  insufficient  bond 
in  replevin,  does  not  oust  the  court  of  jurisdiction,  and  objec- 
tion in  this  respect  must  be  made  at  the  earliest  moment*. 
Pleading  to  the  merits  is  a  waiver  of  the  objection  :  Houghton 
V.  Ward,  114  Mass.  49  ;  Tuck  v.  Moses,  58  Me.  473  ;  Tripp  v. 
Howe,  43  Vt  524  ;  Spencer  v.  Dickerson,  15  Ind.  368  ;  Claf- 
lin  V.  Thayer,  13  Gray,  459  ;  Simonds  v.  Parker,  1  Met.  508  ; 
Rich  v.  Ryder,  105  Mass.  308. 
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The  jnry  most  find  bj  their  verdict  the  amonnt  of  the  debt 
in  an  action  npon  a  bond  :  Fonrnier  v.  Faggott,  3  Scam.  347  ; 
Frazier  v.  Langhlin,  1  Gilm.  185  ;  Austin  v.  Burr,  11  111.452; 
PuUiau  V.  PenBonnean,  23  111.  93  ;  Wilcox  v.  Koby,  3  Gilm. 
475  ;  Odell  v.  Hale^  25  111.  204;  Bodine  v.  Swisher,  66  111.  536; 
Bowden  v.  Bowden,  75  111.  111. 

Messrs.  Erome  &  Hadlet  and  Messrs.  Metcalf&Bradshaw, 
for  appellee  ;  that  Statutes  of  Limitation  cannot  have  a  ret- 
rospective operation,  cited  Bruce  v.  Schujler,  4  Gilm.  221 ; 
Thompson  v.  Alexander,  11  111.  56  ;  Marsh  v.  Chestnut,  14  111. 
223. 

The  court  may  put  a  verdict  in  proper  form  in  the  presence 
of  the  jury:  Boynton  v.  Phelps,  52  111.  210  ;  Brown  v.  Eoun- 
aavell,  78  111.  689. 

Baker,  J.  This  was  debt  on  the  official  bond  of  Eobinson, 
as  sheriff  of  Madison  county.  The  breaches  assigned  were 
that  the  sheriff,  in  serving  a  writ  of  replevin  in  the  case  of 
Jageman  v.  Tebbetts,  t^>ok  an  insufficient  bond,  and  also  that 
he  failed  to  return  the  bond  taken,  with  the  writ,  to  the  clerk's 
office. 

On  the  trial  the  court  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence  the  sheriff''  failed  to  take  a  bond  before 
replevying  said  property,  or  that  he  took  a  bond  insufficient, 
either  in  amonnt  or  with  insufficient  securities,  or  that  he 
failed  to  return  a  Ixmd  in  the  time  and  manner  prescribed  by 
law,  they  will  find  for  the  plaintiff,  and  assess  as  damages  the 
value  of  said  property,  and  in  addition  thereto  the  costs  in- 
eurre  J  by  Tebbetts  by  reason  of  the  wrongful  suing  out  of  said 
writ  of  replevin."  The  instruction  is  in  the  disjunctive,  and 
under  it  the  jury,  even  though  they  believed  from  the  evidence 
the  sheriff  took  bond  amply  sufficient  in  amount  and  with 
good  and  solvent  securities,  yet  if  they  believed  the  bond  was 
not  returned  with  the  writ  on  or  before  the  first  day  of  the 
next  term  of  court  to  the  clerk's  office,  were  required  to  allow 
the  plaintiff  as  damages  the  full  value  of  the  property  and 
costs,  regardless  of  the  inquiry  whether  plaintiff  was  damni- 
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fied  by  the  failure  to  so  return  the  bond.  The  Supreme  Court 
in  this  case,  and  speaking  of  this  failure  to  return  the  bond, 
said:  "  Such  damages  as  the  plaintiff  can  show  he  has  suffered 
by  this  failure  of  the  officer,  he  is  entitled  to  recover."  Peo- 
ple V.  Eobinson,  89  111.  159.  The  damages  recovered  must 
be  such  as  the  plaintiff  "may  sustain  by  reason  of  such 
neglect,"  i,  «.,  the  neglect  charged  in  the  particular  breach  up- 
on which  recovery  is  had.  R.  S.  Ch.  119,  §  12.  Plaintiff 
would  clearly  have  a  right  of  action  and  nominal  damages  for 
a  mere  failure  to  return  the  bond  as  required  by  the  statute; 
but  he  would  not,  as  matter  of  course,  be  entitled  to  the  value 
of  tbe  property  replevied  and  the  costs  of  the  replevin  suit. 
There  must,  in  all  cases,  be  some  connection  between  the 
wrong  complained  of  and  the  damages  recovered.  The  instruc- 
tion was  erroneous,  and,  in  view  of  the  testimony,  we  think  it 
may  have  misled  the  jury. 

The  court  also  gave  this  instruction,  at  the  instance  of  the 
plaintiff:  "4.  The  court  instructs  the  jury  that  though  the 
jury  should  believe  from  the  evidence  tliat  Robinson  in  taking 
the  replevin  bond  in  question,  acted  honestly  and  fairly  in  the 
exercise  of  his  best  judgment,  upon  his  examination  and  in- 
quiry, believed  said  bond  was  reasonably  sufficient ;  yet,  if 
the  jury  should  further  believe  from  the  evidence  that  said 
bond  was  not  good  and  sufficient,  and  that  within  three  days 
of  the  execution  of  said  Ix^nd,  plaintiff  Tebbetts  informed  said 
Robinson  of  the  fact  that  said  bond  was  not  good  and  suffi- 
cient, then  it  was  the  duty  of  the  sheriff  to  take  steps  to 
either  secure  a  good  and  sufficient  bond  or  the  return  of  said 
property  ;  and  if  the  jury  believe  from  the  evidence  that  said 
Robinson  did  nothing,  but  said  if  said  bond  was  not  good,  he 
was;  then  if  the  jury  believe  that  said  Tebbetts  was  damaged 
by  his  failure  to  act,  then  plaintiff  is  entitled  to  recover  such 


The  fact  that  the  sheriff  in  taking  the  replevin  bond  acted 
honestly  and  fairly  and  in  the  exercise  of  his  best  judgment 
and  upon  such  inquiry  as  he  may  have  made,  believed  the  bond 
was  reasonable  and  sufficient,  would  not  protect  him  from  liabil. 
ity  if  the  bond  or  security  thereon  was  insufficient.  Something 
more  than  honesty  and  good  faith  and  some  very  slight  degree 
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of  examination  and  inquiry,  would  be  necessary  in  order  to 
relieve  him  from  responsibility.  And  then  his  jud^^ment  at 
iX&  best  may  have  been  rash  and  indiscreet.  While  the  sheriff 
is  not  an  insurer,  yet  he  is  bound  to  take  "security  understood 
by  well  informed  men  to  be  responsible.'^  People  v.  Robinson, 
supra.  In  People  v.  Core,  85  111.  248,  it  is  held  that  good  faith 
avails  nothing,  unless  the  officer  uses  the  best  means  of  forming 
a  correct  opinion  as  to  the  value  of  the  property,  and  it  is  sug- 
gested that  this  implies  more  than  ordinary  care,  and  excludes 
all  omission  of  duty.  The  gist  of  this  instruction  is  not  here, 
liowever.  When  analyzed  it  will  be  found  the  right  of  plai  ntiff 
to  recover  damages  is  made  to  depend  upon  the  mere  fact  the 
bond  was  not  good  and  sufficient,  and  the  further  fact  that  some 
days  after  the  bond  was  taken,  plaintiff  informed  the  sheriff  of 
his  opinion  that  the  bond  was  not  good  and  sufficient.  We 
are  unable  to  see  what  this  opinion  of  the  plaintiff  has  to  do 
with  the  legal  rights  of  the  parties  to  this  suit;  nor  do  we  per- 
ceive the  relevancy  of  what  is  said  in  the  instruction  as  to  the 
duty  of  the  officer,  upon  this  ipse  dixit  of  the  defendant  in  the 
replevin,  to  either  get  a  new  bond  or  get  back  the  property,  or, 
just  how  he  would  or  could  have  proceeded  so  to  do.  The 
real  point  of  the  instruction  was,  excluding  this  matter  of  sur- 
plusage, that  the  plaintiff's  right  of  recovery  was  made  de- 
pendent solely  upon  the  question  whether  the  bond  was  in 
fact  good  and  sufficient.  If  this  be  so,  then  the  sheriff  is  an 
insurer;  but  the  law  does  not  make  him  such,  and  only  requires 
of  him  that  he  should  be  guilty  of  no  omission  of  duty,  and 
avail  himself  of  the  best  means  of  information  reasonably  at 
his  command,  and  exercise  such  sound  judgment  as  a  prudent 
man  would  use  in  important  business  affairs. 

The  instruction  is  also  subject  to  the  criticism,  it  seems,  in 
its  conclusion,  to  shift  the  plaintiff's  cause  of  action  from  the 
breaches  assigned  in  the  declaration  to  the  faihire  of  the  sher- 
iff to  act  upon  the  above  mentioned  suggestions  of  the  plaintiff. 

We  do  not  regard  the  other  assignments  of  error  as  well 
made;  but  for  the  errors  in  the  instructions  of  the  court  we 
feel  constrained  to  reverse  the  judgment  and  remand  the  cause 
for  a  new  trial.     And  it  is  so  ordered. 

Eeversed  and  remanded. 
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Thomas  Fulford 
J  Ml  V. 

Adolph  Block  et  al. 

1.  Promissory  itotb— Fraud.— Where  there  is  no  fraud  on  the  part  of 
the  payee  of  a  note^  his  rights  cannot  be  affected  by  any  fraud  practiced  be- 
tween the  makers  of  the  note.  The  note  is  void  only  when  the  payee  com- 
mits or  participates  in  or  has  knowledge  of  a  fraud,  before  he  receiyes  the  in- 
strument. 

2.  Signer  must  usb  dub  caution. — ^Where  a  person  signs  an  instni- 
ment  without  reading  it  or  asking  to  have  it  read,  an4  without  any  inquiry 
or  information  as  to  its  contents,  he  must  suffer  the  consequences  of  his  own 
folly  and  negligence. 

3.  Practicb. — ^Entering  final  judgment  upon  default  against  one  defend- 
ant while  pleas  of  a  co-defendant  are  undisposed  of,  is  erroneous. 

Erbor  to  the  County  Court  of  Randolph  county;  the  Hon. 
William  P.  Murphy,  Judge,  presiding.  Opinion  filed  April 
7,  1881. 

Mr.  Warren  N.  Wilson  and  Mr.  Jas.  J.  Morrison,  for 
plaintiff  in  error;  that  entering  final  judgment  against  one 
defendant  while  pleas  of  a  co-defendant  are  undisposed  of,  is 
erroneous,  cited  Teal  v.  Eussell,  2  Scam.  319;  Fuller  v.  Eohb, 
26  111.  246;  Tbayer  v.  Finley,  36  111.  264.  ^ 

Instructions  should  be  based  on  evidence:  Cottom  v.  HolH- 
day,  69  111.  176;  Hamilton  v.  Singer  M  Tg  Co.  54  111.  370;  St 
L.  A.  &  T.  H.  R  R.  Co.  v.  Manley,  68  111.  300. 

The  defendant's  second  instruction  as  to  fraud  was  errone- 
ous: Finer  v.  Cover,  66  111.  391;  Miller  v.  Howell,  1  Scam. 
499:  Mitchell  v.  Deeds,  49  111.  416. 

The  proof  fails  to  show  fraud:  Shinn  v.  Shinn,  91  111.  477. 

Messrs.  Gordon  &  Hood,  for  defendants  in  error;  that  this 
court  cannot  correct  the  error  in  rendering  judgment  against 
one  defendant  be.ore  disposal  of  a  co-defendant's  pleas,  cited 
Kev.  Stat.  1874,  Ch.  110,  §  67;  Cook  v.  Wood,  24  III.  295. 

Either  fraud  or  circumvention  in  procuring  the  execution  of 
a  note  will  avoid  it;  Hewitt  v.  Johnson,  72  111.  613. 
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Fraud  may  be  committed  by  acts  as  well  as  words:  Edleman 
V.  Byers,  75  111.  867. 

Baker,  J.  Block,  being  desirons  of  borrowing  $400  from 
Fnlford,  proposed  giving  Welge  as  security  on  a  note  for  the 
amount,  and  represented  that  Welge  was  working  for  him  and 
was  worth  as  much  money  as  he  was.  Tliereupon  Block 
called  Welge  from  his  work  and  told  him  to  sign  his  name, 
which  he  did,  and  went  back  to  his  work.  The  evidence  is 
conflicting  as  to  whether  the  note  was  either  read  over  or  ex- 
plained to  Welge,  and  also  as  to  whether  he  left  before  the 
money  was  paid. 

In  the  suit  on  the  note  Block  made  default,  and  Welge  plead 
that  the  execution  of  the  note  was  obtained  by  the  fraud  of 
Fulford  and  others  acting  in  collusion  with  him,  etc.  Accord- 
ing to  the  testimony  of  Welge  he  could  not,  at  the  time  the 
note  was  signed,  read  or  write  English,  and  could  not  speak  it 
very  well;  he  supposed  he  was  signing  a  petition  for  a  road,  as 
he  had  frequently  signed  petitions  of  that  kind  at  the  request 
of  Block;  he  neither  asked,  nor  was  told,  what  it  was  he  was 
called  upon  to  sign;  and  he  thought  he  had  to  sign  anything 
JSlock  told  him  to,  because  he  was  working  for  him.  It  fur- 
ther appears  Fulford  did  not  know  Welge  before  that,  and 
knew  nothing  about  him,  except  what  he  was  told  by  Block  as 
to  his  pecuniary  circumstances;  and  that  there  was  no  talk 
about  a  road  or  a  petition  of  any  sort.  It  does  not  appear 
Fulford  knew  anything  about  Welge  having  theretofore  signed 
any  petitions  or  other  papers;  or  that  there  was  anything  said 
or  done  by  Fulford  to  mislead  Welge  as  to  the  character  of 
the  paper  he  was  signing.  The  court  instructed  the  jury, 
among  other  things,  if  they  believed  from  the  evidence  "that 
from  the  action  or  representation  made  by  Block  and  Fulford 
that  Welge  was  induced  to  sign  the  same,  believing  it  to  be  a 
petition  or  remonstrance,  or  a  paper  other  than  a  promissory 
note,  or  a  paper  making  him  liable  for  the  payment  of  any 
Bura  of  money,  and  that  Welge  would  not  have  signed  it  if  he 
had  known  it  to  be  a  promissory  note,  then  you  should  find 
for  defendant;"  and  also  instructed   the  jury,  "That  fraud 
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may  be  committed  by  acts  as  well  as  words,  and  by  withhold- 
ing the  truth  as  well  as  by  speaking  a  falsehood." 

There  was  no  evidence  tending  to  prove  fraud  or  circumven- 
tion on  the  part  of  Fulford,  or  that  he  had  any  knowledge  of 
such  conduct  on  the  part  of  Block,  even  if  it  be  conceded 
Block  was  guilty  of  fraudulent  practices.  As  Fulford  had  not 
parted  with  his  money,  and  afterwards  paid  to  Block  the  full 
face  of  the  note,  it  is  dijBScult  to  see  any  motive  he  could  have 
had  to  induce  him  to  wrongful  conduct  in  order  to  secure  Welge'a 
signature.  There  was  nothing  in  the  surrounding  circumstan- 
ces that  made  it  his  bounden  duty  to  explain  matters,  or  to 
indicate  an  explanation  was  necessary.  It  was  decided  in 
Anderson  v.  "Warne,  71  111.  20,  that  when  there  is  no  fraud  on 
the  part  of  the  payee,  his  rights  cannot  be  aflfected  by  any  fraud 
practiced  between  the  makers  of  the  note ;  and  that  the  statute 
only  renders  the  note  void  when  the  payee  commits,  partici- 
pates in,  or  has  knowledge  of  the  fraud  before  he  receives  the 
instrument.  Even  if  the  construction  of  the  statute  was  other- 
wise, and  if  fraud  or  circumvention  in  obtaining  the  execution 
of  a  note  would  render  it  void  although  the  payee  did  not 
participate  in  the  fraud,  yet  it  would  be  required  of  the  maker 
of  the  instrument  that  there  should  be  no  negligence  on  his 
part.  When  one  of  two  persons  must  suffer  loss,  he  who  by 
his  negligent  conduct  has  made  it  possible  for  the  loss  to  occur, 
must  bear  it. 

As  Welge  signed  the  instrument  without  reading  it,  or  ask- 
ing to  have  it  read,  and  without  any  inquiry  or  information  as 
to  its  contents,  it  was  his  own  folly,  and  negligence,  and  he 
should  suffer  the  consequences.  If  he  really  supposed  he  was 
bound  to  sign  any  paper  Block  told  him  to  sign,  simply  be- 
cause he  was  working  for  him,  then  the  loss  occasioned  by  his 
own  gross  ignorance  should  fall  on  himself  and  not  on  an  inno- 
cent pereon  who,  on  the  faith  of  the  signature  parted  with  his 
money.  For  the  reasons  suggested  herein,  the  instructions  of 
the  court  were  erroneous,  and  the  verdict  of  the  jury  was 
against  the  law  and  the  evidence,  and  it  was  error  to  refuse  the 
motion  for  a  new  trial. 

Entering    final   judgment   upon  default  against  one  de- 
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feiidant,  while  pleas  of  a  co-defendant  are  undisposed  of,  is 
erroneoas.     The  judgment  is  reversed  and  the  cause  remanded, 

Beversed  and  remanded. 


Maston  Eendleman 

V. 

The  County  of  Jackson. 

CouiTTiES — Interest  on  orders. — A  county  board  has  power  to  enter 
into  a  building  agreement  for  the  payment  of  interest  when  it  is  making  an 
executory  contract  in  regard  to  a  subject-matter  with  reference  to  which  a 
duty  is  imposed  upon  the  county  authorities. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon. 
O.  A.  Barker,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Mr.  Andrew  D.  Duff,  for  appellant;  arguing  in  favor  of  in- 
terest upon  the  order,  cited  Madison  County  v.  Bartlett,  1 
Scam.  67;  Pike  County  v.  Hosford,  11  111.  170;  Hall  v.  Jackson 
County,  5  Brad  well,  609;  Chicago  v.  The  People,  56  III.  327. 

Mr.  Wm.  a.  Schwartz,  for  appellee;  that  a  county  has  no 
power  to  issue  interest  bearing  orders,  cited  Whitewell  v.  Pu- 
laski County,  2  Dillon,  251;  Britton  v.  Police  Jury,  15  Wall. 
566;  Hardin  County  v.  McFarlin,  82  111.  138;  Hall  v.  Jackson 
County,  95  111.  352. 

A  corporation  is  not  estopped  to  set  up  the  defense  of  ^dtra 
vires  when  sued  upon  its  warrants:  1  Dillon  on  Mnnic.  Cor. 
§412;  Herman  on  Estoppel,  §224;  Taylor  v.  Wayne  Township, 
25  la.  447;  Glidden  v.  Hopkins,  47  lU.  525. 

Baker,  J.  On  the  9th  day  of  June,  1877,  the  Board  of 
County  Commissioners  of  Jackson  county  ordered,  as  appears 
from  the  record  of  its  proceedings,  that  sealed  proposals  be  re- 
ceived at  the  court  house  in  Murphysboro,  until  1  o'clock,  p.  m., 
of  the  22nd  day  of  June,  1877,  for  the  building  of  two  fire- 
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proof  vaults,  and  for  repairing  the  court  house,  according  to  the 
plans  and  specifications  on  file  in  the  office  of  tlie  county  clerk; 
the  board  reserving  the  right  to  reject  any  and  all  bids  ;  the 
contractor  or  contractors  to  give  bond  and  security  in  double 
the  amount  of  the  contract  ;  and  "  said  work  to  be  paid  for  in 
county  orders,  bearing  interest  at  the  rate  of  ten  per  cent  pei 
annum,  payable  upon  the  completion  and  acceptance  of  said 
work." 

In  pursuance  of  an  order  of  the  board  made  on  the  same  day, 
notices  were  published  in  six  designated  public  newspapers 
signed  by  the  county  clerk,  and  inviting  proposals  for  said 
work,  in  accordance  with  the  terms  mentioned;  in  which  notices 
it  was  specified  "  said  work  to  be  paid  for  in  county  orders, 
bearing  interest  at  the  rate  of  ten  per  centum  per  annum,  pay- 
able on  the  completion  of  said  work." 

On  the  22nd  day  of  June  an  order  of  the  board  was  made 
and  entered  on  record  showing,  among  other  things,  a  number 
of  bids  for  said  work  were  received  and  opened,  and  stating  the 
names  of  bidders  and  the  amount  of  their  respective  bids,  and 
showing  one  Isaac  Rapp  was  the  lowest  bidder,  he  offering  to 
do  said  work  for  $10,850  ;  and  that  the  contract  for  doing  said 
work  was  awarded  to  him,  and  that  he  was  required  to  give 
within  ten  day^,  bond  with  good  and  sufficient  security  in  the 
penal  sum  of  $21,700,  to  be  approved  by  the  board. 

It  further  appears  from  the  record  of  the  proceedings  of  the 
board,  that  on  the  2nd  day  of  July,  1877,  bond  and  security  was 
given  by  said  Rapp  in  said  sum  of  $21,700,  for  the  faithful 
performance  of  his  contract,  and  the  same  duly  approved  by 
the  board.  Whereupon,  it  also  appears,  it  was  "  ordered  by 
the  board  that  Isaac  Rapp  be  and  he  is  here  by  awarded  the 
contract  of  building  two  fire-proof  vaults,  alter  and  repairing 
the  court  house  of  this  county  according  to  the  plans  and 
specifications  of  J.  H.Maurice,  on  file  in  the  office  of  the  coun- 
t3*  clerk,  and  work  to  be  done  in  good  and  workmanlike  man- 
ner, and  all  old  material  that  is  sound  and  suitable  to  be  used, 
and  said  work  to  be  completed  on  or  before  the  first  day  of  De- 
cember, A.  D.  1877.  The  said  Isaac  Rapp  to  be  allowed  the 
sum  of  ten  thousand  eight  hundred  and  fifty  dollars  in  orders, 
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bearing  interest  at  the  rate  often  per  cent,  per  annum  for  do* 
ing  said  work,  of  which  amount  he  is  hereby  allowed  the  sum 
of  three  thousand  six  hundred  dollars,  and  when  said  building 
is  enclosed  he  is  to  be  allowed  the  sum  of  three  thousand  six 
hundred  dollars,  and  when  completed  he  is  to  be  allowed  the 
further  sum  of  three  thousand  six  hundred  and  fifty  dollars, 
making  the  full  amount  of  said  contract.  All  of  said  orders  to 
bear  interest  at  the  rate  of  ten  per  cent,  per  annum. 

The  order  sued  on  in  this  case  was  issued  to  said  Happ 
under  said  contract  and  in  part  payment  for  his  work,  and  was 
duly  assigned  by  him  to  Maston  Kendleman,  appellant ;  and 
prior  to  the  commencement  of  suit  said  order  was  duly  pre- 
sented for  payment,  and  payment  refused. 

The  face  of  said  order  was  as  follows  : 

"  State  of  Illinois. 

"  No.  3691 .  Jackson  County  Board  of  County  Comm  issioners. 
Murphysboro,  Dec.  24.  1877.  Treasurer  of  said  county  pay 
Isaac  Sapp,  or  bearer,  five  hundred  dollars,  for  work  done  on 
court  house  as  per  contract,  out  of  moneys  in  the  treasury  not 
otherwise  appropriated,  with  interest  at  ten  per  cent  per 
annum,  payable  annually. 

Countersigned  :  "  Charles  Kibkham, 

"  Wm.  Bradley,  Treasui-er.  "  County  Clerk." 

$500." 

Isaac  Bapp,  the  contactor,  testified  on  the  trial  he  was  a 
carpenter  and  builder,  and  that  '^  if  the  county  had  proposed  to 
pay  for  the  work  in  common  county  orders,  he  would  not  have 
undertaken  the  work  at  any  price,  and  that  no  one  would  have 
done  the  work  for  less  than  six  or  seven  thousand  dollars  more 
than  it  cost ;  that  common  county  orders  were  then  worth 
about  sixty  cents  to  the  dollar,  while  those  interest-bearing 
orders  could  be  handled  at  ninety  cents." 

The  question  of  the  liability  of  the  county  to  'pay  interest 
on  this  order,  is  the  only  question  for  adjudication  in  the  case. 

It  was  decided  in  Hardin  County  v.  McFarlan,  82  111.  138, 
that  tlie  county  had  no  implied  power  or  lawful  authority  to 
issue  interest-bearing  bonds  for  the  purpose  of  funding  ordina- 
ry non-interest-bearing,  county  orders.     Under  this  decision 
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the  county  authorities  woald  also  be  precluded  from  issuing 
intei'est-bearing  county  orders  for  the  purpose  of  paying  a  pre- 
existing debt  or  legal  liability,  or  from  making  any  contract  to 
pay  interest  on  such  indebtedness.  See,  also,  Whitewell  v. 
Pulaski  County,  2  Dillon's  llep.  249,  and  Police  Jury  v.  Brit- 
ton,  15  Wall.  566.  In  Hall  v.  Jackson  County,  95  111.  352, 
it  was  held  it  was  not  competent  for  the  county  board  to  allow, 
or  pay  interest  on  common  county  orders  issued  in  settlement 
of  indebtedness  already  incurred  for  current  county  expenses. 
It  is  clear,  then,  from  these  decisions  of  the  Supreme  Court, 
there  is  no  implied  power  in  the  county  authorities  to  contract 
to  pay  interest  either  on  indebtedness  incurred  for  the  ordinary 
and  current  expenses  of  the  county,  or  on  any  other  character 
of  existing  indebtedness. 

The  question  whether  the  county  board  may  make  an  execu- 
tory contract  whereby  it  may  contract  to  pay  interest,  has  nev- 
er, so  far  as  we  are  advised,  been  expressly  decided  in  this 
State. 

In  the  McFarlan  case  there  are  expressions  used  in  the  opin- 
ion of  the  majority  of  the  court  that  seem  to  imply  a  county 
board  cannot,  under  any  circumstances,  legally  contract,  in  the 
absence  of  express  statutory  authority,  to  pay  interest.  We 
think  these  expressions  are  to  be  construed  as  used  only  witli 
reference  tp  the  case  then  before  the  court;  and  ought  not  to 
control  in  this  suit  where  a  very  different  case  from  that  then 
at  bar  is  presented  for  adjudication. 

In  County  of  Pike  v.  Hosford,  11  111.  170,  there  was  an  ex- 
ecutory contract;  by  it  Hosford  was  to  erect  a  bridge  for  the 
county  by  a  stipulated  da}^,  and  the  county  was  to  pay  him 
.  therefor  $779  when  the  bridge  should  be  finished  and  accepted. 
The  county  failed  to  pay;  Hasford  brought  suit,  and  claimed 
interest  on  the  contract  price  from  the  date  the  debt  was  due. 

The  Supreme  Court  held  the  county  was  not  bound  to  pay 
interest  in  the  absence  of  an  express  agreement  to  pay  it;  and 
said:  "If  they  had  designed  to  take  his  contract  out  of  the  op- 
eration of  the  general  rule,  they  would  have  expressly  stipu- 
lated for  the  payment  of  interest;"  and  further  said,  ^'counties 
do  not  pay  interest  on  their  contracts,  except  in  pursuance  of 
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an  express  agreement  to  do  so."  This  seems  to  be  a  plain  in- 
timation by  the  court  there  are  some  circumstances  under 
which  a  county  may  lawfully  contract  to  pay  interest,  and  that 
a  provision  of  that  kind  might  properly  have  been  incorpo- 
rated in  the  contract  before  them.  If  we  may  assume  there  is 
a  case  where  the  county  board,  without  any  express  statutory 
authority,  has  power  to  contract  for  the  payment  of  interest, 
it  plainly  is  not  where  there  is  a  then  existing  indebtedness,  or 
for  moneys  already  due  for  current  county  expenses.  In  our 
opinion,  the  County  of  Pike  v.  Hosford  is  one  of  a  class  of  cases 
in  which  such  contract  may  legitimately  be  made,  although  in 
that  particular  instance  this  element  of  an  antecedent  agree- 
ment to  pay  interest  was  wanting.  We  think  a  county  board 
has  power  to  enter  into  a  binding  agreement  for  the  payment 
of  interest  when  it  is  making  an  executory  contract  in  regard 
to  a  subject-matter  with  reference  to  which  a  duty  is  imposed 
upon  the  county  authorities.  With  respect  to  such  matters,  it 
may  sometimes  bo  of  vital  importance  there  should  be  author- 
ity to  act  promptly  and  without  delay,  by  entering  into  an 
executory  contract,  and  that,  too,  at  a.  time  when  the  county 
treasury  is  empty,  and  there  is  no  prospect  of  its  immediate 
or  early  replenishment.  In  such  event  a  want  of  power  to 
agree  to  pay  interest  might  frequently  occasion  great  public 
inconvenience,  detriment  and  loss;  and  an  inherent  power  to 
80  contract  is  necessarily  implied. '  Bridges,  repairs  on  court- 
houses or  other  public  buildings,  the  spread  of  epidemics,  and 
many  other  matters  might  afford  occasions  calling  for  the  ex- 
ercise of  this  inherent  power  to  make  an  executory  contract 
involving  the  payment  of  interest. 

This  county  order  or  warrant  now  in  question,  drawn  by  one 
officer  upon, another,  and  payable  at  no  fixed  future  time,  is 
not  such  negotiable  security  and  commercial  paper  as  would 
be  free  from  equities  in  the  hands  of  the  holder,  and  thereby 
change  and  enlarge  the  liability  of  the  county.  1  Dil.  Mun. 
Corp.  406.  The  reasons  of  public  policy  that  would  militate 
against  holding  an  implied  authority  to  issue  it,  were  it  such 
commercial  paper,  do  not  prevail,  it  being  the  character  of  pa- 
per it  is,  and  subject  to  all  defenses,  even  in  the  hands  of  a 
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honafide  holder  for  valne.  It  is  expressly  made  the  duty  of 
the  county  board,  to  keep  in  repair  the  court  house,  and  the 
county  is  by  the  statute  clothed  with  power  "  to  make  all  con- 
tracts and  do  all  other  acts  in  relation  to  the  property  and  con- 
cerns of  the  county  necessary  to  the  exercise  of  its  corporate 
powers."  R  S.  Cli.  84,  §  24  and  §26.  We  are  unable  to  see  when 
tlie  county  board  is  making  a  contract  for  necessary  repairs  on 
the  court  house,  it  involves  the  exercise  of  any  other  or  greater 
power,  to  contract  to  pay  interest  on  the  contract  price,  and 
thereby  get  a  dollar's  worth  of  work  and  material  for  a  dol- 
lar with  interest  thereon  until  paid,  than  it  does  to  contract  to 
pay  the  interest  by  indirection  and  issue  a  county  order  for  a 
dollar,  for  less  than  a  dollar's  value  of  such  labor  and  material. 
It  appears  from  the  record,  ordinary  county  orders  were  worth, 
at  the  time  of  the  contract,  sixty  cents  on  the  dollar;  and  it 
can  hardly  be  claimed  it  would  have  been  better  to  have  paid  a 
dollar  for  sixty  cents  of  value,  than  to  have  made  the  contract 
that  was  made,  nor  is  there  reason  to  suppose  any  one  would 
have  done  ^the  work  required,  and  taken  therefor  at  par,  that 
which  was  worth  only  sixty  cents. 

We  are  of  thd  opinion,  that  in  this  case  at  bar  of  an  execu- 
tory contract  for  making  repairs  on  the  court  house,  the  agr^- 
ment  to  pay  interest  was  valid  and  binding.  The  circura- 
.  stances  are  such  as  would  seem  to  render  it  peculiarly  equit- 
able and  just  the  county  should  pay  interest,  and  it  would  be  a 
hardship  and  work  a  palpable  injustice  if  the  law  of  the  case 
were  otherwise.  We  think  it  was  error  in  the  circuit  court  to 
refuse  to  allow  appellant  interest  on  the  order.  The  judgment 
is  reversed  and  the  cause  remanded  to  that  court,  with  in- 
structions to  enter  a  judgment  in  favor  of  plaintiff  and  against 
defendant,  for  the  amount  of  the  county  order,  with  interest 
from  its  date  until  the  time  of  judgment,  at  the  rate  of  ten 
per  centum  per  annum. 

Eeversed  and  remanded. 
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John  Cook  et  al. 

V. 

NoBERT  Bohl, 

ExBMPTiONS— Debtor  itust  furkish  schedule. —  It  is  the  duty  of 
the  debtor  if  he  would  daim  the  benefit  of  the  exemption  law,  to  make  a 
schedule  of  all  his  personal  property,  subscribed  and  sworn  to  by  him,  and 
tender  the  same  to  the  officer. 

Errob  to  the  Circuit  Court  of  Calhoun  county;  the  Hon. 
Jessb  J.  Phillips,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Messrs.  August  &  Keating  and  Messrs.  Brown,  Kieby  & 
KussELL,  for  plaintiffs  in  error;  that  an  instruction  for  the 
plaintiff  upon  his  duty  to  present  a  sch^ule,  which  ignoi-ed 
the  statutory  requirements,  presented  only  a  partial  view  of 
the  case  and  was  erroneous,  cited  C.  B.  &.  Q.  K.  R.  Co.  v. 
Griffin,  68  111.  499;  St.  L.  &  S.  E.  E.  R.  Co.  v.  Britz,  72  III. 
256;  Calef  v.  Thomas,  81  111.  478;  Hewitt  v.  Johnson,  72  111. 
513;  Evans  v.  George,  80  111.  51;  Ogden  v.  Kirby,  79  111.  555. 

Instructions  should  be  based  on  evidence  in  the  case:  An- 
dreas V.  Ketcham,  77  111.  377;  American  v.  Rimpert,  75  111. 


Mr.  J.  M.  English,  for  defendant  in  error. 

Baker,  J.  Herman  Stahl  and  Conrad  Whitmond  each  sued 
out  writs  of  attachment  before  a  justice  of  the  peace,  against 
Nobert  Bohl,  which  were  placed  in  the  hands  of  John  Cook,  con- 
stable. The  constable  levied  the  writs  on  certain  articles  of 
personal  property;  and  judgments  were  afterwards  rendered  in 
the  attachment  suits  against  Bohl,  and  the  property  sold. 

Thereupon,  Bohl,  defendant  in  error,  sued  Stahl,  and  Cook 
the  constable,  plaintiffs  in  error,  in  trespass,  and  recovered 
against  them  a  judgment  for  $140,  damages.  The  recovery 
had,  was  upon  the  theory  the  property  was  exempt  from  exe- 
cution or  writ  of  attachment     Under  the  act  of  May  24,  1877, 
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«         - 

Laws  of  1877,  page  101,  it  was  the  duty  of  Bohl,  if  he  desired 
to  avail  himself  of  the  benefit  of  the  act,  to  make  a  schedule  of 
all  his  personal  property,  of  every  kind  or  character  sub- 
scribed and  sworn  to  by  him,  and  tender  the  same  to  the  con- 
stable. He  did  not  comply  or  offer  to  comply  with  the  pro- 
visions of  this  statute. 

It  is  true,  when  the  officer  was  about  taking  the  property 
Bohl  went  into  the  house  and  got  a  paper  and  shook  it  over 
his  own  head,  and  said  the  paper  was  from  Hardin,  the  county 
seat,  and  that  it  would  keep  the  officer  from  taking  the  prop- 
erty. This  paper  was  not  produced  at  the  trial,  nor  were  it^ 
contents  shown  ;  it  appears,  however,  it  purported  to  be  a  list 
of  property  owned  by  Bohl,  and  had  been  made  out  by  one 
Southworth,  but  had  never  been  either  subscribed  or  sworn  to 
by  Bohl.  It  was  not  delivered  or  tendered  to  the  officer,  nor 
was  the  officer  informed  what  it  purported  to  be;  nor  was  any 
demand  made  upon  him  to  swear  Bohl  to  it. 

Bohl  had  theretofore  made  a  bill  of  sale  of  all  his  property, 
which  had  been  recorded,  and  which,  as  he  himself  swore  on 
the  trial,  "  was  put  up  false  for  a  blind  ; "  and  it  is  hardly  to 
be  presumed  the  constable  had  the  remotest  idea  the  paper 
flourished  even  purported  to  be  a  schedule,  or  that  Bohl 
dreamed  of  claiming  the  benefit  of  any  exemption  law.  Cas- 
per V.  People,  6  Brad.  28.  It  is  unnecessary  to  refer  to  tlie 
other  questions  involved  in  the  case.  The  judgment  of  the 
circuit  court  is  reversed;  and  as  defendant  in  error,  by  his  own 
showing,  has  no  cause  of  action,  the  case  will  not  be  remanded. 

Reversed. 


William  D.  Ditch,  Ex'r,  etc., 

V. 

The  Trustees  op  Shurtlepp  College. 

,  Practice— Delay  in  enterino  judgment.— This  cause  was  submitted 
in  March,  1877,  and  final  judgrment  was  rendered  August,  1880.  The  prac- 
tice of  delaying  the  decision  of  a  case  for  a  long  time  afber  it  has  been  sub- 
mitted, is  objectionable,  but  is  not  a  sufficient  ground  for  reversal. 
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City  of  East  St.  Louis  v.  Tnistees. 

Ekbob  to  tlie  Circuit  Court  of  Monroe  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.    Opinion  filed  April  7,  1881. 

Mr.  William  Winkelman,  for  plaintiffs  in  error. 

Mr.  Mabshatj.  W.  Wbib,  for  defendants  in  error. 

Pek  Cubiabc.  The  only  point  of  importance  in  the  case  is 
the  length  of  time  intervening  between  the  time  of  the  submis- 
sion of  the  cause  to  the  court  and  the  rendition  of  judgment. 

The  evidence  was  heard,  and  the  cause  submitted  on  the  8th 
day  of  March,  1877,  and  taken  under  advisement  "  to  be  de- 
cided in  vacation  as  of  this  term.'' 

Final  judgment  was  rendered  in  favor  of  the  plaintiffs  (de- 
fendants in  error)  on  the  9th  day  of  August,  1880. 

In  the  interval,  the  case  does  not  appear  to  have  been  on  the 
docket* 

It  is  insisted  by  the  couirsel  for  plaintiffs  in  error,  that  the 
circuit  court  lost  jurisdiction  of  the  cause,  and  that,  as  a  result, 
the  judgment  entered  at  the  time  it  was,  is  a  nulli  ty. 

The  practice  is  certainly  objectionable,  and  evil  results  might 
follow  from  it.  Still,  it  has  grown  to  be  a  practice  to  some  erf- 
tent,  and,  inasmuch  as  the  Supreme  Court  has  not  directly 
passed  upon  the  question,  we  do  not  fcsl  at  liberty  to  say  that 
it  is  such  error  as  would  reverse  the  judgment. 

In  this  case  it  does  not  appear  that  any  harm  was  done  or  in- 
jury resulted  from  the  delay,  and  although  the  record  does  not 
show  it,  there  were,  no  doubt,  ample  and  sufficient  reasons  to 
justify  the  judge  in  delaying  the  entry  of  final  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


City  of  East  St.  Louis 

V. 

The  Trustees  of  Schools. 

JuRTSDicnOK  OH  APPEAL. — ^The  case  involving  the  question  of  the  valid* 
ity  of  a  statate,  this  court  can  talce  no  jurisdiction  of  the  appeal. 
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City  of  Cairo  v.  Broes. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Chas.  p.  Ware,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Mr;  M.  Millard,  for  appellant. 

Mr.  L.  H.  Hits,*  for  appellee. 

Per  Curiam.  The  charter  of  the  city  of  East  St.  Lonis  be- 
ing a  special  law  passed  by  the  General  Assembly  in  1869, 
provides  that  one-half  of  the  money  received  by  the  city  from 
dram  shop  licenses,  shall  be  paid  to  the  Treasurer  of  School 
Township  No.  2,  etc.,  for  the  benefit  of  the  several  common 
schools  of  said  city.  The  school  districts  are  not  all  withjn  the 
city  limits,  and  embrace  more  or  less  territory  extending  be- 
yond tlie  corporation.  This  suit  is  to  recover  a  sum  of  money 
so  collected  by  the  city;  and  the  only  question  made  is,  whether 
said  provision  of  the  charter  is  valid. 

It  is  urged  by  the  appellant  that  it  is  in  violation  of  the 
constitutional  requirements  relating  to  the  levy  and  collection 
of  taxes,  and  that  it  is  therefore  void. 

The  validity  of  a  statute,  then,  is  the  substantial  and 
only  question  presented  for  our  decision.  Section  88  of  the 
Practice  Act,  as  amended  in  1879  (Sess.  Laws  1879,  page  222, 
Sec.  2),  provides  that  cases  which  involve  the  validity  of  a 
statute  shall  be  taken  directly  to  the  Supreme  Court  We  have 
no  jurisdiction,  and  though  no  motion  has  been  made,  we  must 
dismiss  the  appeal.     Wright  v.  The  People,  etc.  92  111.  596. 

Appellant  has  leave  to  withdraw  record. 

Appeal  dismissed. 


City  of  Cairo 

V. 

Fredoline  Bross. 


JuKTSDTCTiON— Validity  of  statute. — Where  the  question  arises  as  to 
the  validity  of  a  special  charter  of  a  city,  this  court  cannot  take  jurisdictioa 
of  the  appeal,  the  validity  of  a  statute  being  involved. 
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City  of  Cairo  v.  Broes. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baxeb,  Judge,  presiding.  Opinion  filed  April 
7,  1881. 

Messrs.  Gilbert  &  Gbeen,  for  appellant 

Messrs.  Lineqab  &  Lansden,  for  appellee. 

Per  Curiam.  This  was  a  prosecution  by  the  city  of  Cairo 
against  Bross  for  a  breach  of  ordinance  in  neglecting  to  pro- 
cure a  merchant's  license.  The  city  was  formerly  organized 
under  a  special  charter,  granted  by  an  act  of  the  General  As- 
sembly, passed  in  1867.  It  is  now  organized  under  the  gen- 
eral law,  passed  in  1872.  The  special  charter  conferred  upon 
the  city  the  power  to  license  merchants.  The  general  law  does 
not  confer  this  power,  but  it  is  urged  that  by  Sec.  6,  Art.  I,  all 
laws  and  parts  of  laws  not  inconsistent  with  the  general  law, 
are  continued  in  force  as  to  any  city  organizing  under  it,  and 
thereby  so  much  of  the  special  charter  as  confers  this  power 
still  exists.  On  the  other  hand,  it  is  urged  that  this  provision 
of  the  special  charter  is  inconsistent  with  the  general  law,  and 
is  thereby  repealed.  It  is  apparent,  therefore,  that  we  are  di- 
rectly called  upon  to  determine  the  validity  of  so  much  of  the 
special  charter  as  confers  this  power. 

That  charter  is  a  statute.  Validity,  when  applied  to  legal 
matters,  is  defined  to  be  legal  strength  or  force,  the  quality  of 
being  good  in  law.  The  Practice  Act,  Sec.  88,  as  amended  by 
the  laws  of  1879,  page  222,  provides  that  cases  in  which  the 
validity  of  a  statute  is  involved,  shall  go  directly  to  the  Supreme 
Court  There  seems  to  be  no  room  for  construction.  Indeed, 
it  is  a  rule  applicable  here,  that "  It  is  not  permitted  to  interpret 
what  has  no  need  of  interpretation.  When  an  act  is  expressed 
in  clear  terras,  when  the  same  is  manifest  and  leads  to  nothing 
absurd,  there  is  no  reason  not  to  adopt  the  sense  which  it  natu- 
rally presents.  To  go  elsewhere  in  search  of  confiictions  in 
order  to  restrain  or  extinguish  it,  is  to  elude  it"  Potter's  Dwar- 
ris,  148.  We  have  no  jurisdiction,  and  must,  therefore,  on  our 
own  motion,  dismiss  the  appeal  for  that  reason.  Wright  v. 
People,  92  Ills.  596.     I^eave  is  given  to  withdraw  record. 

Appeal  dismissed. 

Baker,  J.,  took  no  part  in  the  hearing  of  this  case. 
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Pensoneaa  v.  Masserang. 


^_  Julius  Pensoneau 

8  AVO 

109      325  V. 

Anton  Massebang. 

CoNSTABLiB— Refusing  to  HBCEtTB  schedulb.— In  this  case  the  debtor 
presented  a  schedule  of  his  personal  property  to  the  constable,  who  refased 
to  receive  it,  but  making  no  objection  that  it  was  not  in  compliance  with  the 
law.  It  was  his  duty  to  receive  it,  and  having  set  the  law  at  defiance,  he 
cannot  now  be  heard  to  say  that  the  schedule  was  not  in  compliance  with  the 
statute. 

Ebeor  to  the  Circuit  Coart  of  St.  Clair  county;  the  Hon. 
W.  H.  Snydee,  Judge,  presiding.     Opinion  filed  April  7, 1881. 

Mr.  Edwabd  L.  Thomas,  for  plaintiff  in  error. 

Mr.  E.  R  Davis,  for  defendant  in  error. 

Feb  Citbiam.  In  this  case  substantial  justice  was  done. 
It  was  an  action  of  replevin.  The  plaintiff  in  error  as  consta- 
ble, held  an  execution  against  the  goods  and  chattels  of  defend- 
ant in  error  and  levied  on  two  mules,  taken  as  the  property  of 
the  defendant.  Immediately  after  the  levy  and  after  the  con- 
stable had  obtained  possession  of  the  mules,  the  defendant  pre- 
sented to  him  a  schedule  of  his  property,  claiming  that  the 
mules  in  question  were  exempt  from  execution. 

The  constable  (plaintift'in  error)  in  a  violent  manner  refused 
to  receive  or  examine  the  schedule,  and  declared  his  intention 
to  sell  the  mules  by  virtue  of  the  execution.  He  made  no  ob- 
jection to  the  form  or  substance  of  the  schedule.  He  can  not 
now  say  that  the  schedule  was  not  a  compliance  with  the  law. 

It  was  presented  in  apt  time,  and  it  was  the  duty  of  the  offi- 
cer to  receive  it  and  proceed  as  required  by  the  statute.  He 
failed  to  do  so,  and  set  the  law  at  defiance.  It  appears  from 
the  evidence,  that  shortly  prior  to  that  time,  the  plaintiff  in 
error  had  held  an  execution  againt  the  defendant,  and  while 
holding  the  execution,  he  had  appointed  three  persons  as  ap- 
praisers who  had  made  a  schedule  of  defendant's  property,  and 
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the  defendant  being  diBsatiefied  with  the  schedule,  had  also 
procured  a  schedule  of  his  property,  to  be  made  by  three  per- 
sons. These  schedules  were  not,  as  provided  by  the  statute, 
and  are  of  no  importance  in  this  case.  The  instructions  were 
in  some  respects  erroneous,  but  after  a  careful  examination  of 
the  record,  we  think  that  substantial  justice  has  been  done,  and 
the  judgment  of  the  circuit  court  is  aflirmed. 

Judgment  affirmed. 


Malissa  Carter  et  al. 

V. 

Joseph  Penn. 

JuRTSDicnow— Freehold.— This  being  a  proceeding  for  partition,  the 
question  of  a  freehold  is  directly  involved,  and  this  court  has  no  jurisdiction 
of  the  appeal. 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the 
Hon.  W.  H.  Snydkb,  Judge,  presiding.  Opinion  filed  April 
7,  1881. 

Mr.  Marshall  W.  Weir,  for  appellants. 
Mr.  0.  V.  Thomas,  for  appellee 

Per  Curiam.    This  was  a  petition  for  partition,  in  which  the 
appellee  averred  that  he  owned  in  fee  an  undivided  one-third 
and  that  the  appellants  owned  in  fee  the  other  two-thirds  of 
certain  real  estate. 

Tlie  defendants  denied  in  their  answer  that  the  petitioner 
owned  the  third  claimed  by  him,  but  averred  that  while  he  held 
the  le^^al  title  the  real  ownership  was  in  another,  and  that  his 
only  interest  was  that  of  a  mortgagee  for  money  advanced  by 
him  to  the  true  owner,  and  setting  up  that  this  true  owner 
was  the  widow  of  the  ancestor  of  defendants.  That  the  widow 
had  at  a  previous  term  had  her  dower  and  homestead 
rights  in  the  premises  affirmed  by  a  decree  of  court,  and  that 
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for  the  dower  interest  she  had  been  allowed  the  yearly  sum  of 
$127,  and  for  the  homestead  interest  the  gross  sum  of  one 
thousand  dollars,  which  latter  sum  defendants  had  paid  to 
her,  and  which  they  claimed  was  an  incumbrance  on  the  land 
that  should  be  apportioned.  An  order  of  partition  and  sale 
was  made,  the  premises  were  sold,  the  money  brought  into 
court,  and  at  a  subsequent  term  there  was  a  final  order  of  dis- 
tribution. The  appellants,  who  were  defendants  below,  bring 
the  record  here,  and  assign  four  errors;  the  first  of  which  is, 
that  the  court  erred  in  its  finding  and  order;  that  the  said  Penn 
(petitioner)  was  entitled  to  the  one  undivided  third  of  the 
premises.  The  examination  of  this  assignment  of  error  would 
require  us  to  consider  a  question  directly  involving  a  freehold, 
and  while  the  main  controversy  here  is  not  so  much  with  re- 
gard to  the  freehold  as  it  is  with  regard  to  the  apportionment 
of  the  money  paid  for  the  homestead  release  as  well  as  rents, 
yet  we  cannot  avoid  the  conclusion  that  we  have  no  jurisdic- 
tion because  a  freehold  is  necessarily  involved  in  any  thorough 
consideration  of  the  record  upon  the  assignment  of  error  as 
here  presented.     See  Johnson  v.  Johnson,  7  Brad.  521. 

We  are  therefore  constrained  to  dismiss  the  appeal  on  our 
own  motion.     Wright  v.  People,  92  111.  596. 

Leave  will  be  given  to  withdraw  the  record. 

Appeal  dismissed. 


Spbingfield.  Effingham  &  South  Eastern  Railroad 
Company  et  al. 

V. 

Herman  Peters  et  al. 

1.  JuBisDicTiON — Franchibb. — In  proceedings  to  ascertain  the  amount  of 
damages  that  must  be  paid  for  land  sought  to  be  taken  by  condemnation,  for 
the  nse  of  a  railroad  company,  the  question  of  a  franchise  is  not  directly  in- 
volved, and  this  court  will  take  jurisdiction  of  such  a  cause  on  appeal. 

2.  Bill  of  exceptions — Sufpiciency. — The  fact  that  the  bill  of  excep- 
tions states  that  all  the  evidence  heard  on  the  trial  is  given  is  sufficient,  though 


Digitized  by 


Google 


Fourth  District — February  Term,  1881.   301 

8.  E.  &  S.  E.  R.  R.  Co.  t.  Peters. 

such  statement  may  not  be  found  m  the  usual  place,  or  made  according  to  the 
usual  formula. 

3.  Opinions  of  witnbsses. — In  proceedings  to  assess  damages  for  land 
taken,  the  opinions  of  ^tnesses  as  to  the  value,  though  not  supported  by 
facts  or  reasons,  on  which  such  opinions  are  predicated,  will  be  considered, 
especially  when  not  met  by  rebutting  testimony,  and  when  supplemented  by 
the  personal  visit  of  the  jury  to  the  premises. 

Appeal  from  the  County  Court  of  Effingham  county;  tne 
Hon.  William  C.  Jones,  Judge,  presiding.  Opinion  filed 
April  7,  1881. 

Mr.  John  H.  Hallet,  for  appellants. 

Messrs.  Cooper  &  Gilmore  and  Messrs.  Wood  Bbos.,  for  ap- 
pellees; that  every  exercise  of  the  right  of  eminent  domain 
does  not  involve  the  question  of  a  franchise,  cited  C.  &  W.  I. 
R  R  Co.  V.  Dunbar,  95  111.  579. 

But  every  proceeding  to  condemn  private  property  for  a 
public  use,  does  involve  a  franchise:  City  of  E.  St.  Louis  v.  St. 
John,  47  111.  463;  Gillin water  v.  M.  &  A.  R.  R  Co.  13  111.  1; 
Morris  v.  Chicago,  11  111.  650. 

The  title  to  land  is  necessarily  drawn  in  question  in  such 
cases:  Gebhai-t  v.  Reeves,  75  111.  304;  Morris  v.  Chicago,  11  111. 
650;  Trustees  V.  Givens,  17  111.  255. 

Feb  Cubiam.  The  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  case  involves  a  franchise,  must  be  overruled. 
The  sole  object  of  the  proceeding  was  to  ascertain  the  amount 
to  be  paid  for  the  land  sought  to  be  taken  or  damaged ;  the 
right  to  exercise  Ithe  franchise  was  not  questioned,  nor  is  it 
now.  In  the  assignment  of  errors  there  is  nothing  calling 
upon  ns  to  consider  that  subject  We  are  only  asked  to  pass 
upon  the  rulings  of  the  trial-court  in  the  admission  of  evi- 
dence, the  giving  of  instructions,  and  the  refusal  to  grant  a  new 
trial.  The  jury  had  nothing  to  consider  that  involved  the 
franchise — their  only  inquiry  being  as  to  amount  of  damages. 
Had  it  appeared  to  the  court  that  there  was  no  authority  in 
the  petitioner  to  condemn  the  land,  tlie  proceedings  would 
have  been    dismissed;  or    if  there  had    been    a  controver- 
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sy  on  that  point,  the  jury  would  not  have  been  called  until  it 
was  determined  in  favor  of  the  petitioner.     It  is  true,  that  if 
there  were  no  franchise  these  proceedings  could  not  have  been 
instituted,  yet  the  record  before  us  raises  no  question  as  to  the 
existence  of  the  franchise  or  the  propriety  of  its  exercise.   In 
the  Dunbar  case,  95  HI.  671,  the  object  of  the  proceediug  was       i 
to  enjoin  the  company  from  exercising  the  right  to  condemn       , 
upon  the  alleged  ground  that  the  city  had  passed  no  valid  or-       i 
dinance  locating  the  line  of  the  road  or  fixing  its  terminng,      j 
and  it  was  said  that  it  was  a  vital  point  whether  the  railroad      | 
company  had  the  power  to  condemn  property  within  the  city; 
therefore  the  franchise  was  thereby  involved.     That  case  was 
wholly  unlike  this,  as  we  think.    In  Hodge  v.  People,  96  111. 
423,  the  court  upon  looking  into  the  record,  found  that  while 
the  State  was  a  nominal  party,  yet  it  had  no  real  interest  in 
the  controversy.     So  here,  upon  looking  into  the  record,  we      ; 
find  we  are  not  asked  to  decide  anything  which  ooncenis  the 
franchise  or  the  right  to  exercise  it     We  find  no  satisfactory 
ground  on  which  to  reverse  the  judgment     It  is  urged  by  the 
appellee  that  the  bill  of  exceptions  does  not  purport  to  con- 
tain all  the  evidence.     This  is  incorrect;  for  there  is  a  state- 
ment at  the  end  of  the  bill  that  all  the  evidence  admitted  in      j 
said  cause  is  therein  contained,  and  while  this  is  not  in  the 
usual  place  and  not  in  the  formula  generally  employed,  it  is 
enough.    The  appellant  urges  that  the  evidence  given  by  the 
witnesses  is  not  of  such  a  character  as  to  justify  its  consider- 
ation. 

That  the  witnesses  gave  mere  opinions,  unsupported  by  any 
statements  of  the  facts  or  reasons  on^which  they  are  predicated, 
is  quite  true  in  several  instances,  but  we  cannot  say  that  such 
testimony  is  not  to  be  regarded  for  any  purpose.  Tliere  seems 
to  have  been  no  objection  made  at  the  time,  nor  any  cross  ex- 
amination, and  admitting  that  such  opinions  may  not  have 
been  entitled  to  great  credit  unless  based  upon  satisfactory  con- 
siderations, we  cannot  hold  them  incompetent  evidence.  How 
valuable  such  proof  might  be  when  met  by  rebutting  testimo- 
ny, or  when  subjected  to  rigid  cross-examination,  is  not  neces- 
sary to  determine,  but  it  is  clear  that  it  tended  to  prove  tlie 
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issue,  and  was  admissible,  and  when  unopposed  by  other  evi- 
dence, and  when  supplemented  by  the  personal  visit  of  the  jury 
to  the  premises,  must  be  held  sufficient  to  support  the  findings 
as  to  all  the  lands  which  are  referred  to  in  the  abstract  and 
brief.  The  findings  in  all  the  cases  set  out  in  the  abstract  are 
clearly  within  the  amounts  warranted  by  the  evidence  as  to 
the  damages  to  lands  not  taken,  and  sufficient  to  support  the 
amounts  allowed  for  land  taken. 

The  instruction  complained  of  is  more  liberal  to  the  appel- 
lant than  the  one  given  at  its  instance,  for  it  not  only  allows 
the  jury  to  setoff  benefits  and  advantages  against  the  dama- 
ges to  land  not  taken,  bnt  omits  the  limitation  that  such  ad- 
vantages as  are  enjoyed  by  the  owner  of  the  land  in  common 
with  the  public  generally,  should  not  bo  considered  which  lim- 
itation 18  in  the  instruction  given  for  appellant. 

We  think  if  any  error  was  committed  in  the  giving  of  in- 
structions it  was  in  favor  of  the  appellant.  Page  v.  K.  E.  Co. 
70  111.  324;  R  S.  1874,  Ch.  47,  Sec.  9. 

The  judgment  is  affirmed. 


LoRENA  Manken,  Impl'd, 

V. 

Henry  C.  Wilson,  Trustee,  etc. 

ExcBBSivB  JUDGMENT. — ^Ths  amount  found  due  in  the  decree  is  in  excess 
of  that  shown  by  the  evidence,  and  the  cause  is  reversed  with  instructions. 

Appeai*  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  0.  A.  Harkkr,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Mr.  G.  W.  Smith,  Mr.  R  J.  Stephens  and  Mr.  A.  D.  Duff, 
for  appellant. 

Mr.  A.  E.  PuGH,  for  appellee. 

Peb  Curiam.    In  this  case  the  amount  found  due   in  the 
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decree  of  the  circuit  court  is  in  excess  of  that  shown  to  be  doe 
by  the  evidences  of  indebtedness.  This  is  one  of  the  assign- 
ments of  error.  The  other  assignments  of  error  are  not 
well  made.  The  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  instructions  that  a  decree  for  the 
amount  due  be  entered,  and  in  other  respects  the  decree  of  the 

circuit  court  is  affirmed. 

Heversed  and  remanded. 


August  Krug 

V. 

Oliver  Outhouse  et  al. 

Statutb  of  LiinTATiONs. — At  the  time  the  trespass  complained  of  was 
committed,  the  statute  limiting  rights  of  action  in  such  cases  was  five  year?. 
The  statute  began  to  run  from  the  time  the  trespass  was  committed,  and  five 
ytars  having  elapsed  before  this  suit  was  begun,  the  cause  of  action  was 
barred. 

Appeal  from  the  Circuit  Court  of  Marion  county;  tlie  Hon. 
Amos  Watis,  Judge,  presiding.     Opinion  filed  April  7,  1881. 

Mr.  M.  Shaeffeb,  for  appellant. 

Messrs.  Mtjbray  &  AxDRrcws,  for  appellees;  that  the  right 
of  action  was  barred,  cited  Keese  v.  Mitchell,  41  111.  365. 

As  to  the  time  when  the  cause  of  action  accrues:  Faulds  v. 
The  People,  66   111.  210;  Norris  v.  The  Hundred,  Hob.  139. 

Per  Curiam.  We  see  no  error  in  the  judgment  of  the  cir- 
cuit court  in  this  case.  The  instruction  was  properly  given 
on  the  part  of  tlie  defendants.  Tlie  trespass  was  committed  on 
the  21st  of  June,  1873.  Suit  was  begun  on  the  2l8t  of  June, 
1878^  The  defense  was  the  general  issue  and  Statute  of  Limi- 
tations. The  statute  then  and  now  in  force,  required  that  the 
action  should  be  brought  in  five  years  from  the  time  of  the 
commission  of  the  trespass,  and  the  statute  began  to  run  from 
the  time  the  right  of  action  accrued.     The  right  of  action  ac- 
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crned  on  the  21st  day  of  June,  1873.  The  2l8t  day  of  June, 
1878,  was  one  day  more  than  five  years,  and  the  right  to  pros- 
ecute this  suit  was  barred.  Item  11,  Sec.  one,  Chap.  131  of 
Underwood's  Statutes,  referred  to  by  counsel  for  appellant,  is  not 
applicable  to  this  case,  because  it  was  enacted  subsequent  to  the 
commission  of  the  trespass,  and  because  section  4  of  the  same 
chapter  provides  that  "  No  new  law  shall  be  construed  to  re- 
peal a  former  law,  whether  such  former  law  is  expressly 
repealed  or  not,  as  to  any  offense  committed  against  the  for- 
mer law,  or  as  to  any  act  done,  any  penalty,  forfeiture  or 
punishment,  incurred,  or  any  right  accrued,  or  claim  arising 
under  the  former  law,  or  in  any  way  whatever  to  affect  such 
offense  or  act  so  committed  or  done,  or  any  penalty,  forfeit- 
ure, or  punishment  so  incurred,  or  any  right  accrued,  or 
claim  arising  before  the  new  law  takes  effect,"  etc. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

TouYIIL  » 
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Frederic  S.  Baird 

V. 

Henry  M.  Hooker 


1.  Sale  upon  credit  op  third  person — ^Entr?  upon  books  op  ven- 
dor.— Where  a  plaintiff  claims  that  the  sale  was  made  upon  the  credit  of  a 
third  person,  the  fact,  unexplained,  that  the  goods  were  charged  to  the  per- 
son to  whom  they  were  delivered,  is  entitled  to  some  weight,  as  going  to  show 
that  credit  was  in  fact  given  to  the  latter  instead  of  to  the  defendant,  as 
claimed  by  plaintiff,  but  such  fact  is  not  conclusive. 

2.  Books  op  plaintipp  in  evidence. — Admission  of  the  plaintiff  *& 
books  in  evidence,  to  prove  delivery,  amount  and  price  of  the  goods,  there 
being  no  sufficient  ground  laid  for  their  admission,  is  error,  but  all  these  facts 
having  been  proved  by  evidence  aliunde^  it  is  not  such  error  as  will  reveree. 

3.  Vendor  not  bound  to  see  to  application  op  goods. — ^If  the  de- 
fendant agreed  to  pay  for  all  the  paints  plaintiff  might  deliver  to  B  and  C— 
they  then  being  engaged  in  building  a  house  for  the  defendant — ^it  is  no  de- 
fense that  some  of  the  paints  may  not  have  been  used  apon  defendant's  house; 
the  plaintiff  is  not  bound  to  follow  the  goods  and  see  where  they  were  used. 

4.  Secondary  evidenck. — There  was  no  error  in  rejecting  the  offered 
testimony  of  a  witness  as  to  the  contents  of  a  writing  claimed  to  have  been 
brought  to  defendant  by  plaintiff,  there  being  no  proof  of  the  loss  of  the  orig* 
inal  writing  or  defendant's  inability  to  produce  it. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 

Thomas  A.  Moran,  Judge,  presiding.     Opinion  filed  February 

8,  1881. 

(306) 
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Mr.  F.  S.  Baird,  pro  Be\  that  it  was  error  to  admit  the  boots 
of  account  of  plaintiff  in  evidence,  cited  Eev.  Stat.  1872,  Chap. 
51,  §  3;  Pres.  Church  v.  Emerson,  66  111.  269  ;  Rnggles  v. 
Gatton,  50  HI.  412. 

Mr.  Edwin  F.  Bayley,  for  appellee;  that  the  account  books 
of  plaintiff  were  properly  admitted  in  evidence,  cited  1  Green- 
leaf 's  Ev.  §  116;  Boyer  v.  Sweet,  3  Scam.  120;  Humphreys  v. 
Spear,  15  111.  276;  Taliaferro  v.  Ives,  51  111.  247. 

The  credit  was  given  to  appellant,  and  notwithstanding  they 
may  have  been  charged  to  another,  yet  if  he  promised  to  pay 
for  them,  the  plaintiff  was  entitled  to  recover:  Owen  v.  Stev- 
ens, 78  111.  462;  Schoenfeld  v.  Brown,  78  111.  487. 

Bailey,  J.  Hooker  sued  Baird  before  a  justice  of  the  peace 
of  Cook  county,  and  recovered  a  judgment  for  $200  and  costs. 
On  appeal  to  the  circuit  court,  a  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  same  amount.  From  this  judgment  Baird  has 
appealed  to  this  court. 

The  suit  was  brought  to  recover  the  price  of  certain  paints, 
etc.,  delivered  by  Hooker  to  Burger  &  Coon,  who  at  the  time 
were  engaged  in  erecting  a  house  for  Baird.  Hooker  claims 
that  said  goods  were  delivered  to  Burger  &  Coon  on  the  credit 
of  Baird,  and  on  his  oral  agreement  to  pay  for  tliem,  entered 
into  before  their  delivery.  Baird  denies  the  making  of  such 
an  agreement,  and  also  sets  up  and  relies  upon  the  Statute  of 
Frauds. 

As  to  whether  said  contract  was  made,  the  evidence  Is  con- 
flicting, the  testimony  of  Hooker  and  Baird  being  directly  con- 
tradictory. Counsel  for  the  defendant  urges  upon  our  attention 
certain  circumstances  appearing  in  evidence,  which,  as  heclaims, 
corroborate  the  testimony  of  the  defendant  and  dispute  that  of 
the  plaintiff,  the  most  significant  of  these  being,  that  on  the 
plaintiff's  books  the  goods  sold  appear  charged  to  Burger  and 
Coon.  This  circumstance,  undoubtedly,  if  unexplained,  would 
be  entitled  to  considerable  weight,  though  it  would  be  by  no 
means  conclusive.    Some  explanation,  however,  is  furnished  by 
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the  evidence  of  the  plaiiitiflTs  book-keeper,  by  whom  the  en- 
tries were  made,  who  testifies  that  at  the  time  the  goods  were 
sold,  he  understood  that  they  were  for  the  defendant,  and  were 
to  be  paid  for  by  him,  but  that  he  charged  them  to  Burger  & 
Coon  because  they  were  delivered  to  them,  that  being  his 
practice  in  such  cases.  After  considering  all  the  circnm  stan- 
ces in  proof  tending  to  corroborate  the  respective  Wtcuesses, 
we  are  not  prepared  to  say  that  there  is  any  such  clear  and 
manifest  preponderance  of  the  evidence  in  favor  of  the  defend- 
ant as  would  justify  us  in  setting  the  verdict  aside,  for  that 
reason. 

It  is. urged  that  the  court  erred  in  admitting  in  evidence 
the  plaintiffs  books  of  account.  We  are  inclined  to  the  opin- 
ion that  no  sufficient  foundation  was  laid  for  the  admission  of 
these  books,  and  could  we  find  that  the  defendant  had  been  in 
any  degree  prejudiced  thereby,  we  might  feel  compelled  to 
reverse  the  judgment  on  that  ground.  The  only  purpose  for 
which  the  plaintiff  produced  the  books  in  his  own  behalf,  was 
to  prove  the  delivery  of  the  goods,  their  amount  and  price. 
But,  independently  of  the  books,  these  facts  were  distinctly 
and  fully  proved  by  the  plaintifTs  oral  testimony,  and  on 
these  questions  there  was  no  conflict  in  the  evidence.  The 
books  only  tended  to  prove  facts  which  had  already  been  fully 
proved  by  evidence  ali/unde,  and  we  are  therefore  unable  to 
see  how  the  defendant  could  have  been  prejudiced  by  their 
admission. 

It  is  further  urged  that  the  damages  are  excessive,  because 
the  evidence  fails  to  show  that  all  the  goods  delivered  by  the 
plaintiff  to  Burger  &  Coon  were  in  fact  used  in  the  defend, 
ant's  building.  That  the  full  amount  of  goods  for  which  the 
plaintiff  has  recovered  were  delivered,  cannot,  under  the  evi- 
dence,  be  disputed.  By  the  terms  of  the  contract,  as  proved 
by  the  plaintiff,  it  was  not  incumbeut  upon  him  to  see  to  it 
that  the  goods  were  actually  used  in  the  building.  He  testi- 
fies that  he  went  to  Baird's  office  and  told  him  that  Burger  and 
Coon  had  been  to  his  store,  saying  that  they  were  putting  up 
a  building  for  Baird,  and  wanted  to  get  paints,  etc.,  for  the 
same,  and  have  him  take  Baird  for  pay ;  that  he  told  them 
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that  if  Baird  would  agree  to  pay  for  them,  he  would  let  them 
have  goods  ;  that  Baird  then  told  him  that  he  would  see  him 
paid  for  any  goods  he  might  deliver  to  them ;  that  on  the 
strength  of  this  promise  he  delivered  to  them  goods  to  the 
amount  of  $201.99.  By  this  agreement  the  plaintiff  was  not 
bound  to  follow  the  goods  and  see  that  they  went  into  the 
defendant's  house,  but  the  instant  they  were  delivered  to  Burger 
&  Coon  the  liability  of  the  defendant  therefor  became  fixed. 

Complaint  is  made  of  the  ruling  of  the  court,  excluding 
certain  evidence  offered  by  the  defendant  The  record  shows 
diat  he  offered  to  prove  by  a  witness  that  some  time  after  the 
delivery  of  the  goods  the  plaintiff  brought  to  the  defendant's 
office  a  bill  against  Burger  &  Coon  for  paint,  etc.,  on  which 
was  written  in  lead  pencil,  at  the  bottom,  an  order  on  the  de- 
fendant, signed  by  Berger  &  Coon,  ordering  the  defendant  ta 
pay  the  plaintiff  $135  on  the  bill  out  of  the  last  money  in  his 
hands  due  them  on  the  contract,  and  charge  the  same  to  tliem. 
This  evidence  being  objected  to  by  the  plaintiff,  was  excluded. 
The  defendant  here  sought  to  prove  by  the  testimony  of  a  wit- 
ness the  contents  of  a  writing  not  produced.  Before  he  could 
be  permitted  to  give  secondary  evidence  of  the  contents  of  the 
writing,  he  should  have  laid  a  proper  foundation,  by  showing 
the  loss  of  the  original,  or  his  inability  to  produce  it  No 
such  evidence  was  offered.  So  far  as  appeared,  the  writing 
may  have  been  in  the  possession  of  the  defendant  or  under 
his  control.  True,  he  served  a  subpoena  duces  tecum  on  the 
plaintiff  and  his  attorney,  requiring  them  to  produce  the  pa- 
per, but  it  was  not  shown  that  it  was  in  their  hands,  nor  did 
the  defendant  call  for  its  production,  or  in  belt  way  attempt  to 
ascertain  whether  the  subpoena  had  been  obeyed,  before  offer- 
ing secondary  evidence  of  the  paper.  We  think  the  court  de- 
cided correctly  in  excluding  the  evidence. 

We  think  the  case  was  fairly  submitted  to  the  jury  by  the 
instructions,  and  as  we  perceive  no  material  error  in  the  record, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  W.  Bell 

V. 

Robert  M.  Cherrie  et  al, 

ExcESSiYB  DAMAGES. — ^The  court  is  of  opinion  that  the  damages  awarded 
in  thia  case,  in  any  view  of  the  evidence,  are  excessive,  and  therefore  the  case 
is  reversed. 

Appeal  from  the  Snperior  Court  of  Cook  county;  the  Hon. 
Joseph  K  Gaky,  Judge,  presiding.  Opinion  filed  February 
8,  1881. 

Mr.  F.  A.  Smith,  for  appellant 

Mr.  Frederick  Ullman,  for  appellees;  that  where  a  canse  is 
tried  by  the  court,  the  finding  of  the  judge  as  to  the  facts  has 
the  same  effect  as  the  verdict  of  a  jury,  cited  Field  v.  C.  &  K. 
I.  R.  R.  Co.  71  111.  458;  Ambs  v.  Honore,24  111.  122;  East- 
man  v.  Brown,  32  111.  53;  Wood  v»  Price,  46  111.  435. 

The  verdict  of  a  jury  will  not  be  disturbed,  even  where  the 
evidence  is  conflicting,  unless  it  is  apparent  it  was  actuated  by 
passion  or  prejudice:  Miller  v.  Balthasser,  78  111.  202;  PIuhi- 
mer  v.  Rigdon,  78  III.  222;  Warren  v.  Tyler,  81  III.  13. 

Bailey  J.  This  was  an  action  of  assumpsit,  brought  by 
the  appellees  against  the  appellant,  to  recover  damages  for  the 
non-performance  of  a  contract  for  the  sale  and  delivery  by  him 
to  them  of  one  hundred  and  seventy  tons  of  Scotch  pig-iron. 
The  evidence  shows  that  the  defendant,  having  purchased  five 
hundred  tons  of  said  iron  on  speculation,  and  having  disposed 
of  all  of  it  but  one  hundred  and  seventy  tons,  called  on  several 
parties  in  Chicago  for  the  purpose  of  trying  to  sell  said  iron, 
among  whom  were  Rogers  &  Co.,  dealers  in  iron  and  coal.  To 
this  firm  he  seems  to  have  made  several  visits,  at  one  of  whicli 
a  Mr.  Fleming,  an  employe  of  the  firm,  was  directed  to  attend 
to  him.  Defendant  and  Fleming  immediately  recognized 
each  other  as  old  schoolmates,  and  all  subsequent  interviews  in 
relation  to  said  iron  at  the  office  of  Rogers  &  Co.  were  be- 
tween them. 
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In  the  course  of  these  interviews,  Fleming  communicated  to 
defendant  several  offers  for  the  iron,  which  defendant  declined 
to  accept;  the  last  of  these  offers  being  one  of  $36  per  ton  for 
the  one  hundred  and  seventy  tons.  In  the  afternoon  of  the 
same  day  on  which  the  last  offer  was  made,  defendant  called  on 
Fleming  at  the  office  of  Rogers  &  Co.,  and  according  to  his 
testimony,  told  Fleming  that  he  had  sent  out  letters  and  tele- 
grams to  various  parties  asking  for  offers  for  the  iron,  and 
thought  that  by  the  next  day  he  would  hear  from  some  of 
them,  and  know  whether  they  wished  to  purchase;  and  it  was 
then  agreed  between  him  and  Fleming,  that  he  should  have 
the  next  day  to  make  sale  of  the  iron,  or  a  portion  of  it,  to  the 
parties  with  whom  he  was  in  correspondence,  and  that  for  so 
much  as  remained  unsold  on  the  morning  of  the  second  day, 
he  would  accept  the  offer  of  $36  per  ton. 

Fleming  gives  a  different  account  of  this  interview.  He 
testifies  that  defendant  came  to  the  office  and  inquired  whether 
the  offer  of  $36  per  ton  was  still  open,  and  was  told  by  Flem- 
ing that  he  supposed  it  was,  as  it  had  not  been  withdrawn. 
Defendant  then  agreed  to  accept  the  offer,  but  as  he  had  letters 
out  which  might  result  in  his  getting  offers  for  one,  two  or 
three  car  loads  at  a  better  price,  he  would  like  to  reserve  the 
right  if  he  should  get  orders  for  that  amount,  before  the  morn- 
ing of  the  second. day  thereafter,  to  fill  them.  To  this  Flem- 
ing assented,  and  reported  the  trade  in  that  form  to  the  plain- 
tiffs, the  parties  who  had  made  the  offer. 

Before  the  expiration  of  the  time  thus  limited,  defendant 
disposed  of  the  entire  one  hundred  and  seventy  tons  to  the 
parties  to  whom  he  had  sent  letters  and  telegrams,  and  on  the 
morning  of  the  second  day,  reported  such  sales  to  Fleming. 
On  the  same  day  the  plaintiffs  tendered  to  the  defendant  pay- 
ment in  full  for  the  one  hundred  and  seventy  tons,  and  de- 
manded the  delivery  of  the  iron  to  them,  which  being  refused, 
this  suit  was  brought.  On  the  trial  before  the  court  without 
a  jury,  the  issues  were  found  for  the  plaintiffs,  and  their  dam- 
ages assessed  at  $340,  for  which  sum  and  costs  the  plaintiffs 
had  judgment 

There  is  some  trifling  discrepancy  in  the  evidence  as  to  the 


Digitized  by 


Google 


312  Appellate  Coubts  op  Illinois. 

Battenhausen  v.  Bnllock. 

market  value  of  the  iron  in  controversy  at  the  time  said  de- 
mand was  made,  but  the  clear  preponderance  of  the  evidence, 
as  it  seems  to  as,  fixes  it  at  not  to  exceed  $38  per  ton ;  and  it  is 
apparent  from  the  record,  that  the  court,  in  assessing  the  plain- 
tifi''s  damages,  gave  him  $2  per  ton  for  the  entire  one  hundred 
and  seventy  tons. 

As  to  what  the  contract  sought  to  be  enforced  in  this  case 
really  was,  the  evidence,  as  we  have  seen,  is  conflicting.  The 
view  we  aris  inclined  to  take  of  the  case,  however,  renders  it 
unnecessary  for  us  to  determine  as  to  which  of  these  witnesses 
has  given  the  most  satisfactory  and  reliable  account  of  the 
transaction.  Even  taking  Fleming's  version  as  the  true  one, 
it  is  manifest  that  the  judgment  is  for  too  large  an  amount. 
He  admits  that  the  defendant  reserved  a  right  to  dispose  of  as 
many  as  three  car  loads,  or  thirty  tons,  to  other  parties,  and 
the  plaintiff,  at  most,  obtained  the  right  to  demand  one  hun- 
dred and  forty  tons  absolutely,  and  the  other  thirty  tons  only 
in  case  the  defendant  failed  to  dispose  of  the  same  to  other 
parties.  That  he  made  such  disposition  of  the  same  is  beyond 
dispute;  consequently,  the  plaintiffs  had  no  right  to  demand 
more  than  one  hundred  and  forty  tons,  in  any  view  that  may 
be  taken  of  the  evidence;  and  their  damages  could  not  have 
exceeded  $280;  the  amount  awarded  them  manifestly  included 
damages  for  tlie  thirty  tons,  and  to  that  extent  the  damages 
are  excessive. 

The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


Christian  Battenhausen  et  al. 

V. 

John  M.  Bullock. 

1.  Answer  in  chakcery— Objection  as  to  parties.— An  answer  in 
chancery,  when  not  sworn  to,  performs  the  office  of  a  mere  pleading.  The 
fact  that  there  are  other  parties  to  a  suit  who  should  be  joined,  cannot  be 
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brought  to  the  notice  of  the  court  by  a  mere  averment  in  an  offer  to  amend 
an  answer  unsupported  by  evidence. 

2.  MoRTOAOB — Amount  of  indebtedness  not  disclosed  in. — 
Whether  the  record  of  a  mortgage  which  fails  to  disclose  the  amount  of  the 
debt  secured,  is  no  notice  of  an  incumbrance  to  a  subsequent  bona  fide  pur- 
chaser of  the  land  for  value,  is  not  decided;  the  record  in  this  case  failing  to 
show  that  appellant  was  a  bona  fide  purchaser. 

3.  Practice — Objection  by  APPELiiSE. — ^An  appellee  cannot  in  this 
court  raise  the  objection  that  no  sufficient  foundation  was  laid  for  the  admis- 
sion of  a  copy  of  record  admitted  in  evidence,  without  assigning  a  cross-error 
for  that  purpose. 

4.  Relbabb  of  uortoaoe — Presumptions. — ^A  release  of  a  trust  deed 
executed  and  acknowledged  in  due  form  of  law,  by  the  party  authorized  to 
make  it,  \e  prima  facie  valid;  but  it  may  be  proved  to  have  been  made  by 
accident,  mistake  or  fraud.  There  must  be  evidence  tending  to  show  that  it 
was  unauthorized,  and  the  mere  fact  that  the  debt  Lb  outstanding  and  unpaid 
at  the  time  the  release  is  executed,  cannot  of  itself  alone  be  regarded  as  pre- 
sumptive evidence  of  fraud,  or  as  tending  to  establish  accident  or  mistake. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding.  Opinion  filed  February  8, 
1881. 

On  the  11th  day  of  June,  1872,  Eben  F.  Eunyan,  being  the 
owner  in  fee  of  certain  lands  in  Cook  county,  executed  a  deed 
of  trust,  thereon  to  one  John  K.  Bullock,  as  trustee,  purporting 
to  secure  a  promissory  note  bearing  even  date  therewith,  pay- 
able to  the  order  of  John  M.  Bullock,  five  years  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable 
semi-annually.  Neither  the  amount  of  the  note,  nor  of  the 
indebtedness  thereby  secured,  was  anywhere  stated  in  the  deed 
of  trust ;  the  description  of  the  note  in  said  deed  being  in  the 
following  words  :  "  Whereas,  said  Eben  F.  Runyan  has  made  a 
promissory  note  bearing  date  the  11th  day  of  June,  A.  D.  1872, 
payable  to  the  order  of  John  M.  Bullock,  five  years  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable 
semi-annually;  now,  therefore,"  etc.  On  the  21st  day  of 
June,  1872,  said  deed  of  trust  was  filed  for  record  in  the  office 
of  the  recorder  of  Cook  county,  and  duly  recorded. 

It  appears  that  sometime  after  the  execution  of  said  deed 
of  trust,  but  at  what  precise  date  the  evidence  fails  to  show. 
Christian  Battenhausen  obtained  the  title  to  said  land  from 
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said  Runyan.  On  the  12th  day  of  September,  1874,  and  after 
Battenhausen  obtained  title,  there  was  recorded  in  the  office  of 
the  recorder  of  said  county,  a  paper  purporting  to  be  a  release 
of  said  deed  of  trust,  under  seal,  bearing  date  September  7, 
1874,  executed  by  said  John  R  Bullock,  as  trustee,  to  said 
Run  J  an,  and  acknowledged  in  the  same  manner  in  which 
deeds  for  the  conveyance  of  lands  are  required  by  law  to  be 
acknowledged. 

On  the  30th  day  of  Angust,  1877,  said  John  M.  Bullock  filed 
his  bill  in  chancery  against  said  Runyan,  Battenhausen,  John 
R.  Bullock  and  others,  alleging  the  execution  by  Runyan  to 
him  of  a  promissory  note  for  $6,000,  dated  June  11th,  1872, 
due  five  years  after  date,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  payable  semi-annually,  and  containing  in 
the  body  of  it  a  memorandum  that  said  note  was  secured  by 
a  trust  deed  to  John  R.  Bullock  ;  and  also  alleging  the  execu- 
tion of  the  deed  of  trust  above  described  to  secure  said  note. 

The  bill  further  alleges  that  on  examination  of  the  records 
of  Cook  county  in  relation  to  the  title  of  tlie  lands  described 
in  said  deed  of  trust,  the  complainant  had  then  recently 
learned  for  the  first  time  that  there  appeared  among  said  rec- 
ords what  purported  to  be  a  release  of  said  deed  of  trust  ex- 
ecuted by  the  trustee  to  said  Runyan  ;  that  the  complainant 
never  authorized,  empowered,  or  in  any  manner  directed  said 
John  R.  Bullock  to  discharge  said  deed  of  trust,  or  to  execute 
said  release,  and  had  never  ratified  or  sanctioned  the  same  ; 
that  said  trustee  never  executed  or  delivered  said  release,  but 
that  it  was  a  forgery  ;  or  if  said  trustee  ever  signed  and  ac- 
knowledged said  instrument,  he  did  so  through  some  fraudu- 
lent representation  or  device  of  said  Runyan,  without  know- 
ing its  contents,  and  supposing  it  to  be  an  instrument  of  a 
different  import  and  character. 

It  is  further  alleged  that  said  Battenhausen,  and  certain 
other  defendants  named  in  the  bill,  have  or  claim  some  inter- 
est in  said  premises  described  in  said  deed  of  trust,  or  some 
part  thereof,  as  purchaser,  mortgagee,  or  otherwise,  which  in- 
terest, if  any,  accrued  subsequent  to  the  lien  of  said  deed  of 
trust;    also,  that,   with   the  exception  of   certain  payments 
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wliicli  had  been  indorsed  on  said  note,  said  indebtedness  is 
unpaid,  there  being  at  the  time  of  filing  said  bill,  of  principal 
and  interest,  $7,300,  or  thereabouts,  due  and  unpaid  thereon. 
The  bill  prays  for  a  decree  setting  aside  said  release,  and  de- 
claring the  same  to  be  null  and  void  as  against  the  complain- 
ant, and  for  a  foreclosure  of  said  deed  of  trust  and  a  sale  of 
the  lands  thereby  conveyed  to  pay  the  amount  remaining  due 
on  said  note. 

Defendant  Battenhausen  answered  without  oath,  his  answer 
under  oath  being  waived  in  the  bill,  disclaiming  any  knowl- 
edge of  the  execution  by  Eunyan  of  said  note  and  deed  of 
trust,  and  requiring  proof  of  the  same,  and  alleging  that  on 
the  16th  day  of  June,  1874,  said  Kunyan,  for  a  consideration 
of  $20,000,  conveyed  said  land  to  him  by  a  warranty  deed  with 
full  covenants  of  warranty,  and  among  them  a  covenant  that 
Baidland  was  clear  of  all  incumbrance;  that  of  said  purchase- 
money  he  paid  said  Kunyan  in  cash  $4,100,  and  for  the  bal- 
ance gave  him  his  promissory  notes  secured  by  mortgage 
on  said  land,  said  deed  and  mortgage  being  both  recorded  on 
said  16th  day  of  June,  1874;  that  before  paying  any  of  said 
notes,  said  Battenhausen  caused  the  title  to  said  lands  to  be 
investigated,  and  found  that  there  had  been  on  record  a  deed 
of  trust  on  said  lands  in  favor  of  John  M.  Bullock,  but  that 
said  deed  of  trust  was  duly  released  of  record,  and  that  after 
ascertaining  that  fact  he  made  various  payments  on  said  notes 
to  Banyan.  The  answer  alleges  and  insists  upon  the  validity 
of  said  release,  and  claims  that  thereby  the  lien  of  said  deed 
of  trust  was  discharged. 

During  the  hearing  of  the  cause  on  bill,  answer,  replication 
and  proofs,  defendant  Battenhausen,  for  the  purpose  of  show- 
ing that  there  were  other  parties  interested  in  the  litigation 
w*ho  had  not  been  made  parties  defendant,  asked  leave  to 
amend  his  answer  so  as  to  allege  that,  prior  to  the  filing  of  the 
bill,  the  notes  and  mortgage  given  by  him  to  Runyan  for  a 
part  of  the  purchase  of  said  lands,  were  assigned  by  Runyan 
for  a  good  and  valuable  consideration,  to  Eichberg  Brothers, 
of-  Champaign,  III.,  and  that  they  thereby  became  and  ever 
since  had  been  the  owners  and  holders  thereof ;  but  the  court 
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refused  to  allow  sach  amendmenty  to  which  ruling  the  defend- 
ant excepted. 

On  the  hearing  the  complainant  read  in  evidence  the  note 
and  deed  of  trust,  and  without  introducing  any  further  evi- 
dence,  rested  his  case.  Defendant  Battenhausen  thereupon- 
after  introducing  evidence  tending  to  lay  a  proper  foundation 
ifor  the  introduction  of  a  certified  copy  of  the  record  of  the  re- 
lease— was  permitted  by  the  court  to  read  such  certified  copy 
in  evidence.  The  following  facts  were  then  admitted  by  stip- 
ulation, viz:  that  after  the  execution  of  the  deed  of  trust,  and 
before  the  paper  purporting  to  be  a  release  was  made  or  filed 
for  record,  said  Battenhausen  obtained  the  title  to  the  lands 
described  in  the  deed  of  trust  from  said  Runyan;  also,  that 
the  said  note  and  deed  of  trust  and  the  indebtedness  thereby 
secured,  had  not  been  paid;  the  foregoing  being  all  the  evi- 
dence introduced  by  either  party. 

On  the  foregoing  pleadings  and  evidence,  the  court  entered 
a  decree  setting  aside  said  release  as  fraudulent  and  void  as  to 
the  complainant,  and  restoring  said  deed  of  trust  to  the  recoixls 
of  said  county,  to  have  the  same  force  and  effect  as  though 
said  release  had  never  been  executed  or  recorded,  and  also 
finding  the  amount  of  the  indebtedness  secured  by  said  deed 
of  trust  remaining  unpaid  to  be  $8,835,  and  decreeing  the 
foreclosure  of  said  deed  of  trust,  and  the  sale  of  said  lands  for 
the  satisfaction  of  said  indebtedness.  From  this  decree  said 
Battenhausen  has  appealed  to  this  court. 

Messrs.  Rosenthax  &  Pence,  for  appellants;  that  the  record 
of  a  mortgage  should  disclose  the  amount  and  state  of  the  in- 
cumbrance, cited  Met.  Bank  v.  Godfrey,  23  111.  604;  North 
V.  Belden,  13  Conn.  376;  Hart  v.  Chalker,  14  Conn.  77; 
White  V.  Carpenter,  2  Paige,  248. 

The  cancellation  of  a  mortgage  of  record  is  prima  facie  a 
satisfaction  and  discharge,  but  it  may  be  shown  to  have  been 
done  by  fraud,  accident  or  mistake:  Flower  v.  EUwood,  66  111. 
438;  Turpin  v.  Ogle,  4  Bradwell,  614;  Miller  v.  Wack,  Sax- 
ton,  204;  Trenton  Banking  Co.  v.  Woodruff,  1  Greene,  117; 
Barnes  v.  Cammack,  1  Barb.  397;  Weir  v.  Mosher,  19  Wia 
316;  Welch  v.  Priest,  8  Allen,  165. 
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The  junior  mortgagee  is  a  necessary  party  to  a  foreclosure, 
and  when  disclosed  by  the  answer  he  must  be  made  a  party: 
Augustine  v.  Doud,  1  Bradwell,  588;  Hart  v.  Wmgart,  83  111. 
282;  Montgomery  v.  Brown,  2  Gilm.  581. 

Mr.  W.  S.  Seaeles,  and  Mr.  Homer  Cook,  for  appellees; 
that  appellee's  trust  deed  being  on  record  at  the  time  appel* 
lants  purchased,  they  were  bound  to  take  notice  of  it,  no  mat- 
ter what  the  vendor  may  have  told  them  as  to  the  title  being 
unincumbered,  cited  2  Story's  Eq.  §  977;  Buchanan  v.  Inter- 
national Bank,  78  111.  500;  Shannon  v.  Hall,  72  111.  354;  Hall 
T.  Shannon  85  111.  478;  King  v.  McVickar,  3  Sandf.  Ch.  193; 
Oliver  v.  Piatt,  3  How,  333;  0.  R  I.  i^  P.  R.  R  Co.  v. 
Kennedy,  70  111.  850;  Willis  v.  Henderson,  4  Scam.  13;  Mer- 
rick  V.  Wallace,  19  111.  486;  Morrison  v.  Kelly,  22  111.  610; 
Morris  V.  Hogle,  37  111.  150;  Rupert  v.  Mark,  15  111.  540. 

As  to  the  estate  and  powers  of  a  trustee  in  a  deed  of  trust: 
1  Perry  on  Trusts,  §  403;  2  Perry  on  Trusts,  §  602;  School  Trus- 
tees V.  Kirwin,  25  111.  73;  2  Story's  Eq.  §  977. 

The  trustee  cannot  make  an  admission  binding  npon  the  es- 
tate, antagonistic  to  the  interest  of  the  cestui  que  trust:  Thom- 
as V.  Bowman,  29  111.  426;  Same  case,  30  111.  84;  1  Perry  on 
Trusts,  §  521. 

The  decree  does  not  prejudice  any  right  which  the  assignees 
of  the  notes  may  have,  and  is  not  defective  because  they  were 
not  made  parties:  Kilgour  v.  Wood,  64  111.  345;  Cutter  v. 
Jones,  52  111.  84;  Story's  Eq.  184. 

What  is  suflScient  to  put  a  purchaser  upon  inquiry,  is  good 
notice  of  whatever  the  inquiry  would  have  disclosed:  Watt  v, 
Schofield,76  111.261;  1  Story's  Eq.  Jur.  §  403;  2  White  & 
Tudor's  Lead.  Cases  in  Equity,  117. 

Bailkt,  J.  Battenhausen,  the  appellant,  claims  a  reversal 
of  the  decree  in  this  case  upon  the  three  following  grounds, 
which  will  be  considered  in  the  order  in  which  they  are  here 
stated: 

1.  The  assignees  of  the  notes  and  mortgage  from  Batten- 
hausen to  Runyan,  were  necessary  parties  to  the  suit. 

%    No  amount  of  indebtedness  being  disclosed  by  the  deed 
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of  trust,  said  instrument  created  no  lien  as  against  said  Bat- 
tenhausen. 

3.  The  release  proved  was  prima  fade  a  discharge  of  the 
lien  of  the  deed  of  trust,  and  no  evidence  having  been  offered 
to  impeach  it,  the  complainant  was  not  entitled  to  a  decree. 

It  is  manifest  that  the  first  of  these  propositions  cannot  be 
sustained,  for  the  simple  reason  that  it  is  wholly  unsupported 
by  any  evidence  appearing  in  the  record.  Here  are,  it  is 
true,  averments  in  an  unsworn  answer,  that  for  a  part  of  the 
purchase-money  of  the  land  in  question,  Battenhausen  execu- 
ted to  Runyan  certain  notes,  and  secured  the  same  by  a  mort- 
gage on  the  land;  and  the  amended  answer  which  Batten- 
hausen asked  leave  to  file  during  the  hearing,  and  which  was 
also  unsworn,  contained  an  averment  that  said  note  and  mort- 
gage were,  prior  to  the  commencement  of  the  suit,  assigned 
by  Runyan  to  Eichberg  Brothers,  and  were  still  held  by  them. 
But  apart  from  these  mere  averments,  the  record  is  barren  of 
evidence  in  relation  to  the  notes  and  mortgage.  An  answer 
in  chancery,  when  not  under  oath,  performs  the  ofiice  of  a 
mere  pleading,  and  affords  no  evidence  of  the  truth  of  the 
facts  therein  alleged.  It  follows  that  there  was  no  evidence 
before  the  court  showing  or  tending  to  show  that  the  alleged 
notes  and  mortgage  were  outstanding  in  the  hands  of  any  par- 
ties not  before  the  court,  or  even  that  any  such  notes  and 
mortgage  had  ever  existed.  No  attempt  was  made  in  any 
form  to  establish  by  proof  the  existence  of  any  parties  not  be- 
fore the  court,  having  any  interest  in  the  subject-matter  of  the 
litigation,  and  we  cannot  reverse  a  decree  by  reason  of  a  mat- 
ter which  rests  merely  in  averment,  and  is  wholly  unsupported 
by  evidence. 

The  state  of  the  record  bearing  upon  the  second  point  urged 
by  the  appellant  is  very  much  like  the  foregoing.  An  attempt 
is  made  to  invoke  the  doctrine,  that  under  our  recording  act, 
a  mortgage  or  deed  of  trust,  given  to  secure  an  ascertained 
debt,  which  wholly  fails  to  disclose  the  amount  of  the  debt 
secured,  is  no  notice  of  an  incumbrance  to  a  subsequent  hona 
fide  purchaser  of  the  land  for  value.  A  number  of  decisions 
in  other  States  apparently  supporting  this  doctrine  are  cited, 
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but  we  are  not  called  upon  to  deteiinine  whether  such  rule 
prevails  in  this  State,  since  the  record  before  us  makes  no  case 
for  its  application.  The  answer,  it  is  true,  avers  sufficient 
facts  to  show  that  Battenhausen  was  a  subsequent  purchaser  of 
the  land  in  good  faith  for  value,  but  no  attempt  whatever  is 
made  to  support  these  averments  by  proof.  The  only  evidence 
in  the  case  in  relation  to  the  rights  of  Battenhausen  is  found 
in  the  stipulation  of  the  parties,  that  Battenhausen  obtained 
title  to  said  lands  from  Runyan,  subsequent  to  the  execution 
of  the  deed  of  trust,  and  prior  to  the  date  of  the  release.  The 
circumstances  under  which  the  title  was  obtained,  or  whether 
any  consideration  was  paid,  is  not  shown  ;  nor  are  any  facts 
made  to  appear  by  which  it  can  be  seen  that  Battenhausen 
was  a  bona  fide  purchaser.  In  the  absence  of  all  evidence  on 
theseqnestionSjthecourl  below  very  properly  declined  to  apply 
the  rule  contended  for.  The  most  serious  question  in  the  case 
relates  to  the  effect  which,  under  the  evidence,  must  be  given 
to  the  release. 

It  may  be  proper  here  to  notice  a  point  made  by  counsel  for 
appellee  in  their  argument,  viz:  that  no  sufficient  foundation 
was  laid  for  the  admission  in  evidence  of  a  certified  copy  of 
the  record  of  the  release,  and  that  we  should  now  hold  that  it 
was  improperly  admitted.  Some  evidence  was  offered  by  way 
of  laying  a  fonndation  for  the  admission  of  such  copy,  under 
the  provisions  of  section  36  of  the  statute  in  relation  to  con- 
veyances, and  the  court  holding  such  preliminary  proof  to  be 
sufficient,  allowed  such  certified  copy  to  be  read  in  evidence. 
As  the  appellee  has  assigned  no  cross-errors,  he  is  in  no  posi- 
tion to  call  in  question  the  correctness  of  this  decision.  The 
statute  provides  that  when  a  proper  foundation  is  laid,  a  cer- 
tified  copy  of  a  record  of  this  character  may  be  read  in  evi- 
dence "with  like  effect  as  though  the  original  of  such  deed, 
conveyance,  or  other  writing,  was  produced  or  read  in  evi- 
dence.'' R  S.  1874,  Chap.  30,  Sec  36.  For  the  purposes  of 
this  appeal,  then,  the  certified  copy  must  have  the  same  force 
as  though  the  original  release  had  been  produced. 

What  force  must,  under  the  evidence  in  the  case,  be  given 
to  the  release!    While  the  bill  charges  that  no  directions  had 
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been  given  to  the  trustee  to  execute  the  release,  and  that  its 
execution  was  wholly  unauthorized,  and  had  either  been  forged, 
or  produced  by  some  fraudulent  representation  or  device,  no 
evidence,  beyond  the  mere  fact  that  the  note  was  unpaid,  was 
offered  in  support  of  any  of  these  allegations.  The  certificate 
of  acknowledgment  proves  its  execution  by  the  trustee,  and 
there  is  no  evidence  beyond  what  may  be  derived  from  the  fact 
that  the  note  is  outstanding,  tending  to  show  that  such  execu- 
tion was  without  authority  from  the  party  secured. 

Under  these  circumstances,  what  are  the  legal  presuraptionsf 

The  statute  providing  for  the  manner  of  releasing  mortga- 
ges and  deeds  of  trust  of  record  is  as  follows:  "A  mortgage 
or  trust  deed  of  real  or  personal  property  may  be  released  by 
an  instrument  in  writing  executed  by  the  mortgagee,  trustee 
or  his  executor,  administrator,  heirs  or  assignee  of  record,  and 
such  instrument  may  be  acknowledged  or  proved  in  the  same 
manner  as  deeds  for  the  conveyance  of  land,"  R.  S.  1874, 
Chap.  95,  Sec.  9. 

Here  the  release  was  executed  and  acknowledged  in  due 
form  by  the  party  authorized  by  law  to  release  the  deed  of 
trust,  and  the  doctrine  supported  by  the  general  current  of  the 
authorities  seems  to  be  that  such  release  is  prima  facie  valid. 
In  Flower  v.  El  wood,  66  111.  438,  the  court  say:  "  The  cancella- 
tion of  a  mortgage  of  record  i^jyrima  facie  a  satisfaction  and 
discharge,  but  it  may  be  proved  to  have  been  made  by  acci- 
dent, mistake  or  fraud."  In  Weir  v.  Mosher,  19  Wis.  311,  a 
satisfaction  of  a  mortgage  by  an  executor  of  the  mortgagee 
was  held  to  be  prima  facie  valid,  although  it  turned  out  that 
the  mortgage  debt  was  not  in  fact  paid. 

In  Miller  v.  Wack,  Saxton,  N.  J.  204,  the  court  in  discuss- 
ing the  question  of  the  effect  of  a  release  as  evidence  of  the 
cancellation  of  a  mortgage  say:  ''Of  what  use  would  the 
cancellation  of  a  record  be  if  the  mortgagee  might  at  any  time 
afterwards  set  up  the  cancelled  mortgage,  prove  its  original 
existence  and  contents,  and  then  call  upon  the  mortgagor  or 
purchaser,  or  subsequent  mortgagee  or  judgment  creditor,  to 
prove  the  fact  of  the  lawful  payment  and  satisfaction  ol  the 
mortgaged'    After  holding  that  the  cancellation  is  not  con- 
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elusive  evidence,  but  is  liable  tx>  be  investigated  in  a  proper 
way,  they  continue:  "Nevertheless,  it  is  evidence,  and  evi- 
dence, too,  of  a  very  high  character,  and  sufficient  to  sustain 
the  rights  of  all  parties  interested,  unless  the  party  setting  up 
the  canceled  mortgage  shall  show  some  accident,  mistake  or 
fraud;  and  this  must  be  shown  satisfactorily  on  his  part."  In 
like  manner,  the  Supreme  Court  of  Massachusetts,  in  Welch 
V.  Priest,  8  Allen,  165,  in  discussing  the  same  question,  say: 
"  The  implication  is  very  strong  that  a  release  by  deed  ac- 
knowledged and  recorded,  is  a  complete  .conveyance  of  tlie 
mortgagee's  title.  And  we  think  sound  policy  requires  that  it 
should  be  so  regarded.  It  is  as  important  to  be  able  to  ascer- 
tain fro;n  the  registry  the  existence  or  continuance  of  a  mort- 
gage, as  of  any  other  legal  estate.  Not  unfrequently  the  wholt> 
or  part  of  an  estate  held  in  mortgage  is  released  or  conveyed 
when  the  debt  is  not  paid."  See,  also,  Trenton  Banking  Co^ 
V.  Woodruff,  1  Green,  N.  J.  117;  Barnes  v.  Camack,  1  Barb. 


The  mere  fact  that  the  debt  is  outstanding  and  unpaid  at 
the  time  the  release  is  executed,  cannot,  of  itself  alone,  be 
regarded  as  presumptive  evidence  o  fraud,  or  as  tending  to 
establish  accident  or  mistake.  We  know  from  ordinary  ob- 
servation, that  the  release  of  a  part  or  all  of  the  mortgaged 
premises  while  the  debt  is  unpaid,  or  even  before  it  matures, 
is  not  an  unusual  occurrence.  It  is  frequently  done  by  way 
of  substituting  new  securities,  or  of  carrying  out  some  other 
new  arrangement  between  mortgagor  and  mortgagee,  and  is 
in  no  way  inconsistent  with  perfect  good  faith,  or  a  full 
knowledge  and  understanding  of  the  nature  and  effect  of  the 
instrument  at  the  time  of  its  execution. 

The  allegations  of  the  complainant's  bill,  if  proved,  would 
undoubtedly  be  sufficient  to  sustain  the  decree.  The  allega- 
tions tending  to  impeacli  the  release,  however,  are  entirely 
unsupported  by  evidence,  and  the  decree,  so  far  as  it  relates  to 
that  subject,  is  erroneous.  As  to  all  the  questions  which  we 
have  been  called  upon  to  consider  in  this  case,  the  record 
seems  to  be  remarkable  alike  for  its  fertility  of  allegation 
and  its  barrenness  of  proof.    We  may  be  fairly  warranted  in 
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the  conclusion  that  the  real  rights  of  the  parties  have  not  yet 
been  presented  to  the  court. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Eeversed  and  remanded. 


William  S.  Johnston,  Impl'd 

V. 

Daniel  Worthington. 

1.  Fraud — Never  presumed. — ^Fraudie  never  to  be  presumed.  In  all 
business  transactions,  good  faith  is  presumed  until  the  contrary  is  shown.  In 
this  case  the  court  is  of  opinion  that  the  evidence  does  not  sustain  the  allega- 
tions of  fraud. 

2.  Equitable  principles. — Where  a  complainant  brought  his  bill  to 
foreclose  a  mortgage  upon  a  building  located  upon  leased  ground,  and  al- 
leged that  the  defendant  has  suffered  the  lease  to  be  forfeited  for  non-pay- 
ment of  the  ground  rent  in  order  to  defraud  the  complainant,  and  it  appeal^ 
ing  that  there  was  ground  rent  due  and  in  arrear,  it  was  error  to  decree  a 
foreclosure  and  sale  of  the  premises  without  directing  pajrment  of  the  ground 
rent  due,  even  if  the  forfeiture  of  the  lease  had  been  obtained  fraudulently 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding.  Opinion  filed  February  8, 
1881. 

On  the  22d  day  of  January,  1878,  appellee  Worthington 
filed  a  creditor's  bill,  making  as  parties  defendant  thereto 
Anna  Grussing,  George  Grussing,  and  appellant,  William 
S.  Johnston.  The  bill  alleged  the  recovery  of  a  judgment 
against  the  two  Grussings  in  the  Circuit  Court  of  Cook 
county,  for  $975,  the  issuing  of  an  execution  thereon,  return 
of  nulla  bonay  and  also  averred  that  Anna  Grussing  had  a 
leasehold  interest  in  a  certain  lot  in  Johnston's  Addition,  which, 
by  collusion  with  Johnston,  she  fraudulently  surrendered  to 
him,  and  also  made  a  bill  of  sale  of  the  improvements  thereon 
which  belonged  to  her,  for  the  purpose  of  hindering  and  de- 
laying the  complainant  in  the  collection  of  his  debt'    The  bill 
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prayed  that  the  defendants,  or  some  of  them,  be  decreed  to 
pay  the  amount  due  to  complainant,  and  to  apply  for  that  pur- 
pose any  money  or  property  belonging  to  Anna  Grussing,  or 
held  in  tnist  for  her,  or  in  which  she  might  be  interested;  also 
for  the  appointment  of  a  receiver,  and  for  general  relief. 

The  defendants  answered,  denying  the  material  allegations 
of  the  bill,  and  the  complainant  subsequently  filed  his  amend- 
ed bill,  to  which  a  demurrer  was  sustained.  The  bill  having 
been  amended,  the  Grussings  filed  their  joint  and  several  an- 
swers, and  Johnston  filed  his  separate  answer,  denying  the  ma- 
terial allegations  of  the  bill.  Replications  were  tiled  to  these 
answers,  and  subsequently  the  complainant,  by  leave  of  the 
court,  filed  a  second  amended  bill,  which,  on  his  motion,  was 
ordered  "to  take  the  place"  of  the  bills  theretofore  filed;  and 
the  answers  already  filed  were  to  stand  as  the  answers  to  the 
amended  bill  last  filed. 

This  bill  alleged  inter  alia^  that  the  note  upon  which  the 
judgment  was  entered  was  given  for  a  loan  of  money  from  the 
complainant  to  Anna  Grussing,  which  note  was  secured  by  a 
trust  deed  on  the  latter's  leasehold  interest  in  the  Johnston 
lots,  under  a  lease  from  Johnston,  at  a  monthly  rental  of  $25, 
which  by  its  terms  was  to  expire  May  1,  1877,  and  that  the 
building  and  improvements  thereon  belonged  to  Anna  Gruss- 
ing; that  when  the  note  matured  in  October,  1876,  it  was  not 
paid,  but  at  the  request  of  Mrs.  Grussing,  and  in  consideration 
that  she  would  procure  from  Johnston  an  extension  of  the 
lease  for  five  years,  and  assign  the  same  to  complainant  as  se- 
curity for  his  debt,  he  extended  the  note  one  year.  That  at  the 
expiration  of  the  same  Johnston  extended  the  lease,  or  gave 
Mrs.  Grussing  a  new  one  for  five  years,  and  that  it  was  agreed 
between  her  and  complainant  that  the  new  term  of  the  lease 
ahould  stand  under  the  trust  deed  as  security  for  the  loan. 

The  bill  alleges  that  the  improvements  upon  the  property 
were  valuable,  and  that  the  premises  would  rent  at  from  sixty 
to  seventy-five  dollars  per  month,  while  the  ground  rent  was 
only  $25  per  month.  That  after  complainant  entered  judg- 
ment on  his  note,  the  Grussings,  or  one  of  them,  for  the  pur- 
pose of  defrauding  complainant,  induced  Johnston  to  declare 
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the  lease  forfeited  for  the  non-payment  of  the  ground  rait; 
that  no  demand  for  the  rent  was  made,  either  of  the  Gmssings 
or  complainant,  prior  to  the  forfeiture  of  the  lease,  althougli 
Johnston  well  knew  that  complainant  was  the  equitable  own- 
er of  the  interest  of  Anna  Grussing  therein,  and  the  bill 
charges  that  such  demand  was  not  made  for  the  purpose  of 
forfeiting  the  lease  for  the  benefit  of  Mrs,  Grussing;  that 
there  was  a  secret  understanding  that  Johnston  should  hold 
the  property  for  .the  use  and  benefit  of  Mrs.  Grussing,  collect 
the  rents,  and  after  reserving  the  amount  of  the  ground  rent, 
pay  over  the  balance  to  her;  and  that  in  furtlierance  of  tliis  cor- 
rupt arrangement,  Mrs.  Grussing  executed  a  bill  of  sale  to 
Johnston  of  the  improvements  on  the  lot. 

The  bill  prayed  that  Cooper,  the  trustee  named  in  the  trust 
deed,  be  made  a  party  defendant;  that  the  forfeiture  of  the 
lease  be  set  aside  and  the  bill  of  sale  be  declared  void;  tlia; 
Johnston  be  decreed  to  account  for  the  rents  received  by  him 
from  the  premises,  and  that  any  balance  in  his  hands  after  pay- 
ing the  ground  rent  be  paid  to  complainant  to  apply  on  his 
judgment;  that  a  receiver  he  appointed  to  take  possession  of 
the  premises,  to  rent  the  same,  and  apply  the  proceeds  under 
the  order  of  the  court;  that  the  trust  deed  be  foreclosed,  and 
the  property  be  sold  under  the  provisions  of  the  trust  ded, 
and  the  proceeds  be  applied  to  the  payment  of  complainants 
debt.     Prayer  for  general  relief. 

The  answer  of  Johnston  denies  all  the  material  all^ations 
upon  which  the  complainant's  right  to  relief  is  based.  Denies 
that  he  made  a  new  lease  or  extended  the  old  one  for  five 
years;  denies  that  he  knew  the  complainant  was  the  equitable 
owner  of  said  leasehold  interest  or  the  improvements.  Denies 
that  the  defendants  or  any  one  of  them,  for  the  purpose  of  de- 
frauding complainant  or  for  any  other  purpose,  induced  him  to 
forfeit  the  lease;  or  that  no  demand  for  the  rent  was  made. 
Denies  that  the  forfeiture  of  the  lease  was  made  in  pursuance 
of  any  secret  understanding  that  he  was  to  hold  the  propertj 
for  the  benefit  of  Anna  Grussing,  or  that  he  took  the  bill  of 
sale  from  her  for  the  improvements  to  carry  out  such  under- 
standing; or  that  the  improvements  were  worth  the  sumstatcd 
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in  complainant's  bill,  or  that  the  premises  would  rent  for  the 
amount  therein  alleged;  says  that  on  the  Ist  of  May,  1877,  he 
executed  to  Anna  Grnssing  a  lease  of  said  premises  for  ten 
years,  at  a  monthly  rent  of  $35  per  month  for  the  first  five 
years,  and  $45  for  the  last,  payable  monthly  in  advance;  that 
at  the  time  of  the  execution  of  said  lease  all  of  said  improve- 
ments were  on  the  ground  and  belonged  to  it;  that  on  Decem- 
ber 3d,  1877,  $134.13  of  ground  rent  was  past  due  and  unpaid; 
that  on  said  day  a  five  days'  notice  was  served  on  said  Anna 
that  unless  the  rent  was  paid  the  lease  would  be  terminated, 
and  the  rent  not  having  been  paid  on  the  10th  of  December,  ' 
1877,  he  took  possession  of  the  premises.  He  further  states 
tliat  up  to  the  time  of  the  forfeiture,  complainant,  under  some 
arrangement  with  the  Grussings,  had  been  collecting  the  rents 
tor  his  own  use,  and  neglected  and  refused  to  pay  the  ground 
rent,  and  that  immediately  before  the  forfeiture  he  repeatedly 
informed  complainant  that  unless  the  ground  rent  was  paid  he 
would  forfeit  the  lease,  but  complainant  refused  to  pay  the 
same.  He  also  says  that  he  took  possession  and  terminated 
the  lease  by  virtue  of  the  provisions  of  the  lease  giving  him 
the  right  so  to  do  for  non-payment  of  the  rent. 

The  court  found  in  its  decree  that  the  attempted  forfeiture 
of  the  lease  was  fraudulent  and  of  no  effect,  and  that  it  was 
void  as  against  the  rights  of  complainant ;  that  the  leasehold 
interest  and  improvements  were  subject  to  the  Hen  of  com- 
plainant's judgment  and  execution,  and  that  the  said  pretended 
forfeiture  and  bill  of  sale  were  a  cloud  upon  the  title  of  Anna 
Grussing,  and  prevented  a  sale  advantageously  of  said  lease- 
hold, interest  and  improvements  upon  said  execution,  and 
theren|K)n  the  court  decreed  that  said  forfeiture  and  sale  be 
set  aside,  and  be  held  to  be  null  and  void  as  to  the  rights  of 
the  complainant,  and  that  in  default  of  payment  by  said  Anna 
and  George  Grnssing  of  the  sum  of  $1,121,  in  twenty  days  from 
the  date  of  the  decree,  a  special  execution  issued  to  the  sheriff  di- 
recting him  to  sell  for  the  satisfaction  of  said  execution  all  the 
right  title  and  interest  of  said  Anna  Grnssing  in  and  to  said  prem- 
ises held  by  her  on  the  26th  day  of  November,  1877  ;  the  right 
of  complainant  to  apply  for  a  receiver  of  said  premises  being 
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reserved  until  after  the  eale  ;  the  costs  to  be  paid  in  equal  parts 
by  Johnston  and  the  Grussings. 

Mr.  R  H.  FoRKESTEB,  for  appellant;  that  he  who  seeks 
equity  must  do  equity,  cited  Bates  v.  Wheeler,  1  Scam.  54; 
McDanall  v.  Neilson,  2  Cowper,  139;  Farr  v.  Sberiffe,  4  Hare, 
521;  Secreest  v.  McKennor,  1  Strob.  Eq.  556. 

A  complainant  is  bound  by  the  allegations  in  his  bill :  Gold 
V.  Kyan,  14  111.  53  ;  DeLeuw  v.  Iseeley,  71  111.  473  ;  Heath  v. 
Half,  60  111.  344. 

Having  acquired  jurisdiction  of  the  cause,  the  whole  case 
will  be  heard,  and  complete  relief  granted:  Morgan  v.  Roberts, 
38  111.  65;  City  of  Peoria  v.  Johnston,  56  111.  45;  Rawson  v. 
Fox,  65  111.  200. 

Where  a  lease  contains  a  license  for  that  purpose,  the  land- 
lord may  enter  and  re-possess  the  premises,  with  or  without  pro- 
cess of  law:  Page  v.  DuPuy,  40  111.  506;  Fabri  v.  Bryan,  80 
111.  182. 

Mr.  James  Frake,  for  appellee;  that  under  a  general  prayer 
for  relief  the  complainant  may  have  such  relief  as  is  consis- 
tent with  the  case  made  by  the  bill,  cited  Stanly  v.  Valentine, 
19  111.  544;  Hopkins  v.  Snedaker,  91  111.  449. 

To  cr^te  a  forfeiture  of  a  lease  there  must  be  a  demand  for 
rent  on  the  day  it  falls  due:  Woodward  v.  Cone,  73  111.  241; 
Page  V.  DuPuy,  40  111.  506;  Fabri  v.  Bryan,  80  111.  182. 

Wilson,  J.  From  an  examinatien  of  the  record  in  this  case, 
appellee's  bill  of  complaint  seems  to  have  undergone  many 
mutations,  rendering  the  pleadings  somewhat  involved.  The 
bill  as  originally  filed,  was  a  simple  creditor's  bill,  seeking  a 
discovery  of  assets  belonging  to  the  defendants  in  the  execu- 
tion, to  be  applied  in  satisfaction  of  complainant's  judgment. 
The  first  amended  bill  was  a  bill  in  the  nature  of  a  creditors' 
bill,  the  object  of  which  was  to  remove  an  obstacle  to  a  sale  on 
execution,  created  by  an  alleged  fraudulent  transfer  of  property 
belonging  to  one  of  the  defendants,  and  which  the  complain- 
ant sought  to  subject  to  sale  in  satisfaction  of  his  execution. 
The  second  amended  bill,   and  which  on  the  complainant's 
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motion  was  ordered  "  to  stand  in  place  of "  the  former  bills, 
was  an  ordinary  foreclosure  bill,  by  which  the  complainant 
sought  to  enforce  the  lien  of  his  trust  deed  upon  the  property 
covered  by  it. 

The  decree,  departing  from  the  relief  specifically  prayed  for, 
is  appropriate  in  form,  to'  a  bill  in  the  nature  of  a  cxeditors' 
bill.  After  declaring  the  forfeiture  of  the  lease  and  sale  of  the 
improvemeuts  fraudulent  and  void,  and  decreeing  that  the  same 
be  removed  as  a  cloud  upon  Anna  Grnssing's  title  to  the  prop- 
erty, it  directs  a  sale  by  the  sheriff  upon  an  execution  to  be 
issued  to  the  sheriff  to  sell  the  property  unless  the  amount  due 
shall  be  paid  in  twenty  days.  Inasmuch,  however,  as  the  bill 
upon  which  the  case  was  heard  contains  a  prayer  for  general 
relief,  it  was  competent  for  the  court  to  decree  any  relief  to 
which  the  complainant  was  properly  entitled  under  the  proofs. 
Was  the  complainant  entitled  to  the  relief  decreed? 

We  shall  refrain  from  going  over  the  entire  case,  deeming 
it  quite  unnecessary,  and  shall  consider  briefly,  first,  whether 
the  proois  were  sufiicient  to  sustain  the  charge  of  fraud  in  re- 
spect to  the  forfeiture  of  the  lease  and  sale  of  the  improve- 
ments; and  secondly,  whether,  conceding  the  forfeiture  and 
sale  to  be  invalid,  the  decree  was  appropriate  to  the  case  made 
by  the  proofs. 

In  respect  to  the  first  point,  a  careful  examination  of  the 
evidence  has  failed  to  satisfy  us  that  the  cliarge  of  fraud  was 
made  to  appear.  It  is  a  familiar  principle  that  fraud  is  never 
to  be  presumed.  In  all  the  affairs  of  life,  and  in  all  business 
transactions,  good  faith  is  presumed  until  the  contrary  is  shown. 
Where  fraud  in  fact  is  alleged,  the  burden  rests  upon  the  party 
asserting  it  to  establish  it  by  proof.  The  complainant's  proof 
of  the  alleged  fraud  came  principally  from  the  two  Grussings. 
The  record  certainly  does  not  present  them  in  a  very  favorable 
light.  Portions  of  their  testimony  are  contradictory  of  other 
portions  on  material  points,  wliile  one  of  them,  George  Grus- 
sing,  seems  to  have  been  venal,  and  willing  to  testify  one  way 
or  the  other  for  a  consideration.  Their  testimony  is  to  the 
effect  that  there  was  an  arrangement  or  understanding  between 
Goodman,  the  agent  of  Johnston,  and  themselves,  that  a  for- 
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feiture  of  the  lease  should  be  had,  and  a  bill  of  sale  of  the 
improvements  should  be  made  to  Johnston  for  the  purpose  of 
defeating  the  complainant  in  the  collection  of  his  debt,  and 
that  the  property  should  be  held  by  Johnston  under  a  secret 
trust  for  the  use  and  benefit  of  Anna  Grussing.  Opposed  to 
their  evidence  is  the  positive  testimony  of  appellant's  agent, 
Goodman,  who  denies  that  any  such  agreement  or  understand- 
ing was  ever  made  or  spoken  of;  and  also  the  testimony  of 
Johnston,  who  is  equally  explicit  in  his  denial,  and  who  swears 
that  nothing  of  the  kind  was  ever  mentioned  in  his  presence 
or  heard  of  by  him'.  He  says  that  he  reluctantly  took  a  bill 
of  sale  of  the  improvements,  and  agreed  to  release  the  back 
rent  due  from  Mrs.  Grussing  at  the  urgent  solicitation  of  her 
husband.  That  the  ground  rent  was  considerably  in  arrear, 
and  it  was  only  after  repeated  demands. for  its  payment  that 
he  finally  caused  notice  to  be  given,  and  declared  a  forfeiture 
of  the  lease  for  non-payment  of  the  rent.  The  notice,  it  is 
true,  was  not  signed,  but  is  seems  to  have  been  recognized 
and  acted  upon  by  Mrs.  Grussing  as  a  valid  notice,  and  appel- 
lee, who  was  not  a  party  to  it,  cannot  call  it  in  question. 

Goodman  not  only  denies  that  he  suggested  to  Grussing,  as 
testitied  by  him,  to  let  the  rent  run  behind  so  that  the  lease 
might  be  forfeited,  but  that,  on  the  contrary,  he  made  persis- 
tent eflbrts  to  get  the  rent  from  Ellis,  the  agent  of  appellee, 
down  to  near  the  time  the  lease  was  determined,  and  warned 
him  that  if  the  rent  was  not  paid  he  should  forfeit  the  lease. 

We  might  refer  to  other  portions  of  the  proof  tending  to 
corroborate  Johnston  and  Goodman,  but  it  is  unnecessary.  So 
far  as  appears  they  were  reputable  witnesses,  and  the  record 
discloses  nothing  tending  to  discredit  their  testimony.  Their 
statements  are  all  consistent  with  each  other,  and  with  the  na- 
ture of  the  transaction ;  and  we  think  that,  as  compal-ed  with 
tlie  testimony  of  the  Grussings,  their  evidence  is  entitled  to 
far  the  greater  weight.  Without  going  into  a  further  analysis 
of  the  testimony,  it  is  suflicient  to  say  we  think  the  evidence 
preponderates  strongly  against,  and  fails  to  establish  the  (charge 
of  fraud. 

But  if  it  were  conceded  that  the  forfeiture  of  the  lease  and 


Digitized  by 


Google 


First  District— October  Term,  1880.       329 

Ropney  ▼.  Craiy. 

the  sale  of  the  improvements  ought  to  be  treated  as  invalid, 
we  should  still  be  of  the  opinion  that  the  decree  which  the 
court  rendered  is  not  one  to  which  appellee  was  entitled  under 
the  case  made  by  the  proofs.  It  orders  a  sale  of  the  property 
unconditionally,  without  making  any  provision  for  the  pay- 
ment of  appellant's  ground  rent,  or  determining  what  were  his 
rights  in  respect  thereto,  thus,  in  etfect,  creating  a  forfeiture. 
Appellant  claimed  that  there  was  a  considerable  balance  due 
to  him  for  rent,  and  offered  proof  tending  to  substantiate  his 
claim.  If  rent  was  due  to  him  provision  should  have  been 
made  in  the  decree  for  its  payment.  If  his  claim  was  contro- 
verted, it  should  have  been  referred  to  a  master  to  ascertain 
what,  if  anything,  was  due,  or  the  same  should  have  been 
found  by  the  court.  It  is  shown  by  the  proofs  that  appellee 
received  the  rents  for  the  premises  for  a  time,  and  that  down 
to  a  certain  date,  ground  rent  had  been  paid  to  appellant,  after 
which  the  payments  ceased.  There  is  no  controversy  that  he 
was  entitled  to  ground  rent  according  to  the  provisions  of  his 
lease.  ,  The  true  state  of  the  account  was  a  proper  subject  to 
be  investigated  by  a  master,  and  the  just  balance  ascertained 
and  reported  to  the  court,  to  the  end  that  complete  justice 
might  be  done  by  tlie  decree  to  all  parties  in  interest.  Under 
the  well  settled  principles  governing  courts  of  equity,  appellee 
when  asking  for  relief,  should  have  been  required  to  do  equity 
on  his  part.  For  this  the  decree  made  no  provision,  and  was 
therefore  improper. 

For  the  reasons  herein  expressed,  the  decree  of  the  court  be- 
low must  be  reversed  and  the  cause  be  remanded. 

Beversed  and  remanded. 


Thomas  F.  Kooney 

V. 

Oliver  A.  Crary, 


1.  STATEifENT. — ^A  lease  was  executed  for  a  term,  the  parties  covenant- 
ing that  all  permanent  improvements  were  to  remain  and  become  a  part  of 
the  premises  at  the  end  of  the.term  without  charge  to  the  lessor,  and  also  that 
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all  buildings  or  improvements  made  during  the  term  should  be  deemed  i>art 
of  the  realty,  and  should  not  be  removed  except  by  written  consent  of  the 
lessor,  which  he  should  give  upon  payment  of  all  rent  reserved,  and  all  other 
dues  and  burdens. 

2.  Extension  op  lease  to  anotheb  as  tenant. — During  the  con- 
tinuance of  the  lease,  appellant  purchased  of  the  tenant  the  buildings  erected 
upon  the  premises,  upon  condition  that  appellee,  the  lessor,  would  consent  to 
an  extension  of  the  lease,  which  was  done  by  memorandum  on  the  back  of 
the  lease,  and  appellant  went  into  possession.  Upon  the  expiration  of  the 
lease  a  new  one  with  similar  covenants  was  executed  to  appellant.  Held^ 
that  the  transaction  would  be  construed  as  an  extension  of  the  original  lease, 
and  the  making  of  a  new  lease  to  appellant  merely  a  mode  of  carrying  out 
the  agreement  for  extension. 

3.  Forfeiture — Redemption. — ^The  lessor  declared  a  forfeiture  of  the 
lease  for  non-payment  of  rent,  took  possession,  and  filed  his  bill  in  chancery 
to  enjoin  the  lessee  from  taking  away  the  buildings.  Held,  that  by  the 
second  covenant  above  mentioned,  the  lessor  had  only  a  lien  upon  the  build- 
ings for  payment  of  the  rent,  and  it  was  error  to  decree  a  foreclosure  barring 
the  lessee's  right  to  redeem  by  payment  of  the  rent  in  arrear. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.     Opinion  filed  February 

8,  1881. 

On  the  first  day  of  May,  1872,  Oliver  A.  Crary  being  the 
owner  of  certain  premises  on  the  northwest  corner  of  West 
Harrison  and  Desplaines  streets,  Chicago,  leased  the  same  to 
Frank  Latcham  &  Co.  for  the  term  of  five  years  from  that 
date,  at  a  rent  of  $1,800  per  annum,  payable  monthly  in  ad- 
vance, in  payments  of  $150  each.  The  lease  covenanted  to 
surrender  up  the  premises  at  the  expiration  of  the  term;  not 
to  sublet  without  the  consent  of  tlie  lessor;  that  on  non- 
])ayment  of  rent,  the  tenancy  might  be  terminated  without 
notice,  and  possession  recovered  by  an  action  of  forcible  de- 
tainer; and  also  the  following: 

"  It  is  covenanted  and  agreed  by  and  between  the  parties, 
that  in  case  of  any  permanent  improvements,  such  as  a  cellar 
(»r  basement,  being  made,  or  walls  of  stone,  brick  or  other  ma- 
terial being  used  as  a  foundation  or  otherwise,  that  all  such 
are  to  remain  and  be  a  part  of  said  premises  at  the  end  of  this 
lease,  without  charge  to  the  party  of  the  fii-st  part 

^•It  is  further  covenanted  and  agreed  between  the  parties 
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aforesaid,  that  all  buildings  erected,  or  other  improvements 
made  or  to  be  made  bj  the  said  party  of  the  second  part  upon  the 
above  described  premises  at  any  time  during  the  time  of  this 
lease,  shall.be  held  and  deemed  as  a  part  and  parcel  of  the 
realty,  and  shall  not  be  removed  in  any  case,  except  by  consent 
in  writing  by  the  said  party  of  the  first  part,  which  said  party 
is  to  give,  when  full  payment  of  all  the  rent  reserved  shall  be 
fully  paid,  and  all  dues,  duties  and  burdens  assumed  by  or  obli- 
gatory upon  the  said  party  of  the  second  part  duly  performed." 

Upon  the  execution  of  said  lease,  Latcham  &  Co.  erected  on 
said  premises  various  structures,  consisting  of  a  large  frame 
ice-bouse,  two  brick  smoke-houses,  a  brick  barn,  etc.,  and  also 
remodeled  certain  buildings  already  standing  thereon,  with  a 
view  of  fitting  up  said  premises  for  the  business  of  curing  and 
packing  pork,  and  afterwards  carried  on  said  business  on  said 
premises  up  to  some  time  in  April,  1875.  At  about  that  time 
Thomas  F.  Eooney  entered  into  negotiations  with  Frank  Lat. 
cham,  who  had  succeeded  to  all  the  rights  of  his  firm,  for  the 
purchase  of  said  buildings  and  improvements,  together  with 
the  tools  and  fixtures  belonging  thereto,  which  negotiations  re- 
sulted in  an  agreement  by  Eooney  to  purchase  said  property 
for  $3,600,  in  case  Crary  would  consent  to  extend  the  lease  for 
ten  years.  To  ascertain  whether  Crary  would  grant  such  ex- 
tension, Rooney  and  Latcham  visited  him  and  stated  to  him 
the  substance  of  their  contract,  and  the  interview  resulted  in 
an  agreement  by  Crary  to  extend  the  lease  to  Rooney  for  ten 
years,  which  agreement  was  evidenced  by  the  following  mem- 
orandum, indorsed  on  the  lease  and  signed  by  Crary,  viz: 
*'This  lease  to  be  extended  ten  years  from  the  1st  of  May,  1875, 
until  the  1st  of  May,  1885,  at  $125  per  month,  and  to  be  made 
out  to  T.  F.  Rooney." 

Rooney  thereupon  completed  his  purchase  and  went  into 
possession  of  the  premises,  and  a  short  time  afterwards  Crary 
executed  a  lease  to  Rooney,  running  from  May  1, 1875,  to  May 
1,  1885,  said  lease  being  of  the  same  tenor  and  effect  as  the 
previous  lease  to  Latcham  &  Co.,  except  as  to  the  parties  and 
terra.  Rooney  continued  to  occupy  the  premises  for  about 
two  years,  when  Crary,  after  serving  the  notice  prescribed  by 
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statute,  declared  the  lease  forfeited  for  non-payment  of  rent, 
and  shortly  afterwards  brought  suit  before  a  justice  of  the 
peace  to  recover  possession,  obtained  judgment,  sued  out  a 
writ  of  restitution  and  dispossessed  Rooney  of  the  premises? 
including  the  buildings  and  improvements  which  he  had  pur- 
chased from  Latcham. 

Three  days  after  the  recovery  of  said  judgment,  Crary  filed 
his  bill  in  chancery,  setting  up  the  terms  of  the  lease  to  Eoo- 
ney,  its  forfeiture,  the  recovery  of  the  judgment  for  possession, 
and  alleging  that  said  Rooney  threatened  and  was  about  to  tear 
down,  remove  and  carry  away  from  said  premises,  parts  of  the 
buildings,  improvements,  chattels  resd  and  fixtures  attached  to 
and  parcel  of  the  realty;  and  that  said  Rooney  threatened  to 
do  other  acts  upon  said  premises,  which  if  done  would  result 
in  great  waste  and  destruction  thereto;  and  praying  for  an  in- 
junction restraining  said  Rooney  from  carrying  away,  remov- 
ing, pulling  down,  or  in  any  way  or  manner  disturbing  any  of 
the  buildings,  improvements,  chattels  real  or  fixtures  situate 
on  said  premises;  and  that  on  final  hearing,  said  injunction  be 
made  perpetual. 

Rooney  answered,  and  also  filed  his  cross-bill,  claiming  an 
equitable  title  to  said  buildings,  fixtures  and  improvements, 
and  praying  that  the  same  might  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  rents  due  to  Crary,  and  the  bal- 
ance, if  any,  paid  to  him;  that  Crary  be  decreed  to  account  for 
the  rents  he  may  have  received  therefor,  and  for  other  and  fur- 
ther relief. 

The  cause  was  heard  on  pleadings  and  proofs,  and  a  decree 
entered  dismissing  the  cross-bill,  and  decreeing  a  perpetual  in- 
junction, in  accordance  with  the  prayer  of  the  original  bill. 
From  this  decree,  said  Rooney  has  appealed  to  this  court 

Mr.  F.  A.  Smith,  for  appellant;  that  the  intention  of  the 
parties  erecting  the  building,  at  the  time  of  its  erection,  fixes 
its  character,  cited  Ewell  on  Fixtures,  22;  Linnehan  v.  Bass, 
41  Conn.  471;  Wall  v.  Hinds,  4  Gray  271;  Seeger  v.  Petitt, 
77  Pa.  St.  437;  Dooley  v.  Crist,  25  lil.  561;  Kelly  v.  Austin, 
46  111.  156. 
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OompeDsation,  not  forfeiture,  ia  the  doctrine  in  equity:  An- 
drews V.  Sullivan,  2  Gilm.  327;  Weedman  v.  Calcraft,  10  Ves. 
68;  2  Story's  Eq.  Jur.  §  1314;  Willard's  Eq.  Jur.  55. 

In  caeeB  of  forfeiture  the  tenant  has  a  reasonable  time  in 
which  to  remove  his  property:  Tyler  on  Fixtures,  427;  Antoni 
V.  Belknap,  102  Mass.  193;  Mason  v.  Fenn,  13  IlL  525. 

Mr.  H.  B.  SxKVBNs,  for  appellee. 

BAILEY,  J.  The  decision  of  this  case  must  depend  upon 
the  proper  construction  to  be  placed  upon  those  covenants  in 
the  lease,  relating  to  the  removal,  at  the  end  of  the  terra,  of 
the  buildings  and  fixtures  placed  upon  the  demised  premises 
by  the  tenant. 

A  strict  construction  of  the  lease  to  Kooney,  would  exclude 
from  the  scope  of  those  covenants,  all  the  buildings  erected 
and  improvements  made  by  Latcham  &  Co.,  since  those  were 
already  on  the  premises  when  the  lease  was  executed,  and  were 
not  placed  there  "during  the  time  of  this  lease."  Such  con- 
struction would  make  all  buildings  and  fixtures  existing  on 
the  1st  day  of  May,  1875,  the  date  of  the  lease,  a  part  of  the 
demised  premises  which  the  tenant  covenanted  to  surrender  to 
liis  landlord  at  the  expiration  of  the  term,  and  would,  in  effect, 
vest  in  the  landlord,  without  consideration,  and  that,  too,  by  a 
title  which  Eooney  would  be  estopped  to  deny,  all  the  proper- 
ty purchased  by  Rooney  from  Latcham,  and  for  wliich  he  had 
just  paid  the  sum  of  $3,600.  Such  construction  should  not  be 
adopted,  unless  the  more  equitable  one  is  entirely  excluded  by 
the  terms  of  the  lease. 

When  viewed  in  the  light  of  the  surrounding  circumstances, 
it  is  plain  that  the  lease  to  Booney  was  intended  to  operate 
merely  as  an  extension,  or  continuation  of  the  original  lease  to 
Latcham  &  Co.,  the  name  of  the  lessee  only  being  changed. 
The  purchase  of  the  buildings  and  fixtures  by  Rooney  was 
only  on  condition  that  he  could  get  an  extension  of  the  lease 
for  ten  years.  The  interview  with  Crary  was  for  the  purpose 
of  obtaining  such  extension.  The  purchase  by  Booney  of  the 
buildings,  etc.,  was  fully  explained  to  Crary,  and,  as  a  result, 
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an  agreement  was  indorsed  on  the  original  lease,  not  for  a  new 
term  to  commence  May  1,  1875,  but  for  an  extension,  in  the 
name  of  Rooney,  of  the  original  lease  from  that  date  for  ten 
years.  Tlie  subsequent  execution  of  a  lease  running  from 
May  1,  1875,  must  be  regarded  merely  as  the  mode  which  the 
landlord  saw  fit  to  adopt  to  carry  out  his  agreement  for  an  ex- 
tension of  the  oi'igiual  term,  and  the  rights  of  the  tenant  to 
the  buildings  and  fixtures  must  be  regarded  as  relating  back 
to  the  date  of  the  original  lease. 

Assuming,  then,  that  the  buildings  and  other  improvements 
in  controversy  are  within  the  terms  of  the  covenants  above 
mentioned,  what  are  the  rights  of  the  parties?  These  cove- 
nants are,  that  said  buildings  and  improvements  shall  be 
deemed  a  part  of  the  realty,  and  shall  not  be  removed  except 
by  the  written  consent  of  the  landlord,  bnt  it  is  further  pro- 
vided that  the  landlord  shall  give  such  consent  when  the  rent 
is  fully  paid,  and  the  covenants  of  the  lease  performed.  It  is 
clear  that  this  does  not  vest  the  landlord  with  a  complete  equi- 
table title  to  these  structures  on  the  non-payment  of  rent 
or  the  breach  of  any  of  the  covenants  of  the  lease,  but  merely 
gives  him  the  right  to  hold  them  as  a  part  of  the  realty  until 
rent  is  paid  and  the  covenants  performed.  In  other  words, 
he  is  vested  with  a  lien  on  said  structures  in  the  nature  of  a 
niortirage,  from  which  the  tenant  has  the  right  of  redemption. 

We  think  there  was  no  error  in  dismissing  the  cross-bill 
The  tenant  had  such  right  to  remove  the  buildings  and  fixtures 
and  such  right  only,  as  was  given  by  the  express  terms  of  the 
lease.  It  was  there  agreed,  as  we  have  seen,  that  those  struct- 
ures should  be  and  remain  apart  of  the  realty,  except  in  one 
event,  viz,  the  payment  of  the  rent,  etc.  In  that  way  only 
could  the  tenant  entitle  himself  to  their  severance.  He  had  no 
ri<,'ht  to  have  them  sold  and  the  proceeds  applied  to  the  rent. 
Not  only  would  such  sale  contravene  the  express  terms  of  the 
covenant,  bnt  in  case  it  should  fail  to  realize  the  full  amount 
due,  the  landlord  would  be  compelled  to  allow  the  buildings  to 
be  removed  before  receiving  what  he  has  expressly  stipulated 
for  in  his  lease — the  payment  of  the  renj  in  full.  The  cross-bill 
seeks  merely  to  have  the  buildings,  etc.,  appraised  and  sold  and 
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the  proceeds  applied  to  the  rent.     The  tenant  was  not  entitled 
to  that  relief,  and  it  was  properly  denied. 

Had  the  cross-bill  been  in  the  nature  of  a  bill  to  redeem,  a 
different  question  would  have  been  presented.  But  such  is  not 
its  character.  .  It  makes  no  offer  to  redeem,  nor  does  it  pray 
for  permission  so  to  do. 

But  we  think  the  decree  under  the  original  bill  should  not 
have  barred  and  foreclosed  the  tenant  of  all  right  to  the  build- 
ings and  fixtures,  as  it  practically  does,  without  according  him 
an  opportunity  to  redeem.  The  amount  of  the  rent  in  arrears 
should  have  been  ascertained  and  a  reasonable  time  given  the 
tenant  to  pay  it,  and  on  failure  to  make  payment  within  the 
time  limited,  the  decree  might  properly  foreclose  his  rights 
and  perpetually  enjoin  him  from  interfering  with  the  prop- 
erty. It  should  be  remembered  that,  so  far  as  the  original 
bill  is  concerned,  the  landlord  has  presented  himself  before  a 
court  of  equity,  asking  to  have  his  rights  in  the  property  in 
question  settled  and  protected.  A  court  of  equity  will  not  aid 
him  in  taking  advantage  of,  and  enforcing  the  forfeiture  of  his 
tenant's  term,  except  upon  equitable  conditions.  The  least 
that  can  be  required  of  him  is,  that  he  give  his  tenant  an  op- 
portunity within  a  reasonable  time,  to  avail  himself  of  the 
terms  of  the  covenant,  by  paying  the  rent  and  thus  entitling 
himself  to  the  possession  of  the  buildings  and  fixtures. 

If  the  landlord,  since  he  took  possession,  has  derived  any  ac- 
tual benefit  from  the  buildings,  etc.,  by  way  of  an  enhanced 
rent,  or  otherwise,  the  tenant  should  receive  credit  for  the  same 
in  the  statement  of  the  account  for  rent;  and  on  the  other 
hand,  the  landlord  should  be  allowed  interest  on  the  rent  in 
arrears  from  the  time  the  same  became  due. 

The  decree  will  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

Decree  reversed. 
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Lewis  H.  Bisbee 

V. 

F.  A.  Woodbury,  ImpVd,  etc. 

1.  Evidbnce—Parol,  to  explain  RECOHD.—Appellant  brouprht  suit 
dedarin^  especially  upon  four  notes,  two  for  $25  each,  and  due  respectively  in 
seven  and  nine  months.  Upon  the  trial,  he  entered  a  nol.  pros,  as  to  one  of 
said  noteSf  bat  the  record  &iled  to  show  as  to  which  one,  and  judgment  was 
rendered  in  hifl  favor  for  the  beJanoe.  He  afterwards  broug^ht  suit  upon  the 
$25  note  a^  to  which  he  had  intended  to  enter  a  noL  pros.,  and  offered  to 
show  by  parol  evidence  which  particular  note  was  intended  to  be  excluded 
from  the  former  suit:  Held,  that  the  offered  evidence  was  inadmissible. 
There  was  an  ambigtiity  patent  upon  the  face  of  the  record,  and  it  was  not 
open  to  explanation. 

2.  The  rule  in  this  State  id  that  where  a  cause  of  action  has  been  spedfi- 
cnlly  declared  upon,  and  issue  is  taken  thereon,  and  such  issue  has  been  sub- 
mitted to  and  passed  upon  by  a  court  of  competent  jurisdiction,  the  record 
of  the  judgrment  is  conclusive,  and  the  parties  thereto  axe  esto^  ped  to  say 
that  the  cause  of  action  has  not  been  adjudicated. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  February  8, 
1881. 

Messrs.  Bisbee  &  Ahreks,  for  appellant;  that  where  it  is 
doubtful  whether  the  same  subject-matter  was  actually  passed 
upon  in  a  former  suit,  parol  evidence  may  be  received  to  show 
the  truth,  cited  Seddon  v.  Tutop,  1  Esp.  401;  1  Greenleaf's 
Ev.  §  532;  Barger  v.  Hobbs,  67  111.  592;  Shepard  t.  Butter- 
field,  41  111.  76;  Meyers  v.  Hill,  46  Pa.  St.  12. 

The  record  may  be  explained,  though  it  cannot  be  contra- 
dicted: Bridge  v.  Gray,  14  Pick.  25;  Webster  v.  Lee,  5  Mass. 
334;  Ravee  v.  Farnar,  4  T.  R  146;  Phillips  v.  Berwick,  16 
Johns.  136. 

A  rec>ord  when  silent  or  ambiguous,  may  be  explained  by 
parol:  Shoemaker  v.  Ballard,  15  Fa.  St.  92;  Stark  v.  Fuller, 
42  Pa.  St.  320;  Hughes  v.  Frisbie,  81  111.  188;  Phillips  v. 
Jamison,  14  B.  Mon.  466. 

A  7iolle prosequi  is  no  bar  to  another. suit:  2  Bouv.  Law 
Die.  228;  Cooper  v.  Tiffers,  3  Dura.  &  E.  61L 
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• 

Mr.  W.  B.  Douglas,  for  appellee;  that  the  note  being  at 
issae  in  the  former  snit,  though  not  offered  in  evidence,  no 
snit  can  again  be  brought  on  it,  cited  Gray  v.  Gillilan,  15  111. 
453;  Eogers  v.  Higgins,  57  111.  244;  Vanlandigham  v.  Rj^an, 
17  III.  25. 

A  patent  ambiguity  cannot  be  explained  by  parol :  4  Mass. 
205;  TCranch,  167;  Jarman  on  Wills,  315;  Zimmerman  v. 
Zimmerman,  15  111.  84;  Herrington  v.  McCallom,  73  111.  476; 
Wiley  V.  Southerlapd,  51  111.  25. 

Wilson,  J.  This  was  a  suit  brought  by  appellant  against  ap- 
pellee and  one  Mosness  before  a  justice  of  the  peace  and 
taken  by  appeal  to  the  Superior  Court  of  Cook  county,  where 
a  trial  was  had  by  the  court  without  a  jury,  resulting  in  a 
judgment  for  the  defendant  from  which  the  plaintiff  appealed 
to  this  conrt. 

The  record  discloses  the  following  state  of  facts:  On  the 
22nd  day  of  January  1878,  appellant  Bisbee,  commenced  a  suit 
in  aftaumpait  in  the  Superior  Court  against  Ole  Mosness  and 
appellee  Woodbury,  upon  four  promissory  notes,  two  for  $25 
each,  of  which  one  was  payable  seven  months  after  date,  and 
the  other  nine  months  after  date;  the  other  two  notes  were 
for  $37.50  each.  The  declaration  counted  specially  upon  the 
four  notes,  and  also  contained  the  common  counts. 

To  this  declaration  the  defendants  pleaded  non-assumpsit 
and  payment,  upon  which  issues  were  joined,  and  upoa  a  trial 
the  plaintiff  recovered  a  judgment  for  $110.77. 

Subsequently,  and  on  the  31st  day  of  May,  1878,  appellant 
commenced  the  present  suit  before  a  justice  of  the  peace,  on 
the  twenty-five  dollar  note,  due  seven  months  after  date,  being 
one  of  the  notes  mentioned  and  described  in  his  declaration  in 
the  former  suit,  and  recovered  judgment  against  Woodbury, 
Mosness  not  having  been  served  with  process.  An  appeal 
having  been  taken  to  the  Superior  Court,  Woodbury  set  up, 
among  other  defenses,  the  former  judgment  as  a  bar  to  the 
plaintiff's  recovery,  and  offered  in  evidence  the  declaration, 
pleas  and  order  of  judgment  thereon.  The  order  for  judg- 
ment, after  reciting  the  appearance  of  the  parties,  states  ^^  that 
vouvUL      as 
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thereupon  the  plaintiff  enters  nis  nolle  prosequi  as  to  the 
twenty -five  dollar  note,  mentioned  and  described  in  his  declar- 
ation filed  in  said  cause,  and  this  cause  being  called  for  trial 
npon  the  argument  of  the  parties  now  here  made  in  open 
court,  this  canse  is  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury.  *  *  And  the  court  being  fully 
advised  in  the  premises,  finds  the  issues  for  the  plaintiff,  and 
assesses  his  damages  against  the  defendant  to  the  sum  of  one 
hundred  and  ten  dollars  and  seventy-seven  cents. 

Appellant  in  rebuttal,  offered  to  prove  by  his  oral  testimony, 
that  the  note  sued  on  in  the  present  suit  was  the  same  note  as 
to  which  a  nolle  prosequi  was  entered  in  the  former  snit, 
thereby  seeking  to  show  that  it  was  not  inclnded  in  the  former 
judgment.  The  court  being  of  opinion  that  the  nol.jnos.  was 
ineffectual,  by  reason  of  its  ambiguity,  refused  to  admit  tlie 
testimony,  and  held  tliat  the  former  recovery  was  a  conclusive 
bar  to  the  present  suit,  to  which  ruling  appellant  excepted. 
It  is  this  action  of  the  conrt  we  are  now  asked  to  review. 

In  the  conclusion  reached  by  the  court  below,  as  to  the 
effect  o{  the  nolle  proseqnij  we  are  inclined  to  concur.  The 
declaration  contained  special  counts  npon  four  promissory 
notes,  two  of  them  being  for  $25  each,  but  payable  at  differ- 
ent times.  The  record  recites  that  the  plaintiff  "entered  his 
nolle  prosequi  as  to  the  twenty-five  dollar  note  mentioned 
and  described  in  his  declaration  filed  in  said  canse."  Which 
one  of  them  it  is  not  stated,  and  there  is  nothing  in  the  record 
showing  which  one  of  them  was  intended. 

As  the  plaintiff,  in  entering  his  nol.  pros.^  refers  to  the  note 
mentioned  and  described  in  his  declaration,  the  record  of  the 
order  for  judgment  and  the  declaration  mnst  be  taken  together. 
Taking  them  together,  it  is  left  wholly  nncertain  which  of  the 
two  is  intended,  whether  it  be  the  one  due  in  seven  months 
after  date,  or  the  one  due  in  nine  months.  There  was  thus  an 
ambiguity  patent  upon  the  face  of  the  record,  and  as  such  it 
was  not  open  to  explanation.  It  is  said  in  Bon  vier's  Law  Dic- 
tionary, Tit.  Ambiguity,  "  A  patent  ambiguity  cannot  be  ex- 
plained by  parol  evidence,  and  renders  the  instrument,  so  far 
•  as  it  extends,  inoperative."    See,  also,  1  Greenl.  Ev.,  §§  297  to 
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300.  We  think  the  nolle  prosequi  entered  by  the  plaintiff 
was  ineffectual  by  reason  of  its  indefiniteness,  and  did  not  have 
the  effect  to  take  any  portion  of  his  cause  of  action  out  of  tlie 
issues  submitted  to  the  court  for  trial,  and  passed  upon  in  its 
final  judgment. 

But  it  is  insisted  by  appellant  that  conceding  no  nol.  pros. 
was  entered,  he  had  the  right  to  show,  by  parol  proof,  that  the 
note  sued  on  was  not  offered  in  evidence,  nor  embraced  in  the 
judgment  which  is  pleaded  in  bar  of  his  present  suit. 

It  would  be  sufficient  to  say  that  the  record  fails  to  show  that 
any  evidence  was  offered  as  to  what  was  submitted  or  passed 
upon  by  the  court  as  the  basis  of  its  judgment  in  the  former  case. 
It  appears  from  the  bill  of  exceptions  in  this  suit,  that  the 
evidence  offered  was  as  follows:  the  plaintiff  put  in  evidence 
the  note  for  twenty-five  dollars,  and  rested.  The  defendant 
then  read  the  deposition  of  Mosness,  which  tended  to  show 
payment  of  the  note;  he  also  put  in  evidence  the  pleadings  and 
judgment  in  the  former  suit  in  the  Superior  Court,  and  rested. 
Appellant  in  rebuttal  testified  to  the  non-payment  of  the  note, 
and  then  offered  to  prove  by  his  oral  testimony  that  the  note 
mentioned  in  the  order  for  judgment  as  the  twenty-five  dollar 
note,  was  the  same  note  sued  on  and  offered  in  evidence  in  this 
cause,  which  testimony  the  court  refused  to  admit. 

This  was  all  the  evidence  offered  in  the  case,  and  thus,  as 
will  be  perceived,  no  proof  was  offered  to  identify  or  show 
upon  what  evidence  the  court  rendered  its  judgment.  It  is 
trne,  the  record  of  the  judgment  shows  that  the  amount  of 
the  plaintiff's  recovery  was  less  than  the  sum  of  the  four  votes 
declared  on,  but  it  does  not  show  which  of  the  two  twenty-five 
dollar  notes,  was  embraced  in  the  computation  or  passed  upon 
by  the  court.  • 

But  if  it  be  assumed  that  such  testimony  was  offered,  we 
think  it  was  incompetent,  as  tending  to  contradict  the  record. 
By  the  declaration  which  counted  specifically  upon  the  note, 
the  defendant's  plea  thereto,  and  plaintiff's  replication,  issue 
was  taken  on  the  identical  cause  of  action  upon  which  the 
present  suit  is  brought.  The  record  shows  that  that  issue  was 
submitted  to  the  court,  a  trial  had,  and  judgment  rendered 
thereon. 
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If  the  declaration  had  contained  only  the  common  coants, 
in  indebitatus  assumjpsity  under  which  the  plaintiff  might 
have  introduced  all  or  only  a  portion  of  his  notes,  it  may  be 
conceded  that  it  would  have  been  competent  to  show  by  parol 
when  the  judgment  should  be  pleaded  in  bar  to  a  subsequent 
action,  what  particular  note  or  notes  were  offered  in  evidence, 
for  this  would  not  have  necessarily  contradicted  the  record. 
In  such  case  it  would  remain  an  open  question  as  to  what  was 
the  subject-matter  passed  upon. 

It  may  be  affirmed,  as  the  result  of  an  examination  of  the 
authorities,  that  there  is  a  contrariety  of  opinion  as  to  the  cases 
in  which  parol  proof  may  or  may  not  be  received  to  identiiy 
the  particular  claim  or  cause  of  action  upon  which  a  judgment 
was  rendered.  But  since  the  case  of  Gray  v.  Gillelan,  15  UL 
453,  we  understand  the  rule  to  be  settled  in  this  state,  that 
where  a  cause  of  action  has  been  specifically  declared  upon, 
and  issue  is  taken  thereon,  and  such  issue  has  been  submitted 
to,  and  passed  upon  by  a  court  of  competent  jurisdiction,  the 
record  of  the  judgment  is  conclusive,  and  the  parties  thereto 
are  estopped  to  say  that  the  cause  of  action  has  not  been  adju- 
dicated. In  the  case  just  cited  the  court  say:  "  The  weight  of 
authority,  as  well  as  the  policy  of  the  law,  are  certainly  against 
allowing  a  parol  investigation  into  the  truth  of  the  matters 
appearing' upon  the  face  of  the  record.  The  case  is  distin- 
guishable from  a  record  which  does  not  show  upon  its  face 
the  particular  matter  in  controversy.     ******* 

*  *  There  could  be  no  dependence  or  stability  in  titles  to 
realty  or  personalty,  if  a  question  of  fact  or  issue  plainly  pre- 
sented by,  included  in,  and  apparently  determined  upon  the 
record,  should  be  open  to  proof  and  investigation  of  its  truth 
in  another  action."  And  this  case  has  been  followed,  in  prin- 
ciple, by  many  subsequent  adjudications  in  this  State. 

We  are  therefore  of  the  opinion  that  the  court  ruled  correct- 
ly in  rejecting  the  testimony  offered  by  appellant,  and  that 
there  is  no  error  appearing  in  the  record. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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John  H.  Millard 

V. 

The  St,  Francis  Xavier  Female  Academy, 

1.  Corporation — Service. — ^Where  a  private  corporation  execated  its 
note  with  power  of  attorney  to  confess  judgrment,  waiving  service  of  process, 
etc.,  and  judgment  was  confessed  thereon,  it  cannot  object  that  it  was  not 
served  with  process  in  the  particular  manner  provided  in  its  charter,  as  by 
its  warrant  of  attorney  it  has  waived  such  service. 

2.  Subsequent  general  laws  as  to  SERViCE.—Although  it  may  be 
that  the  subsequent  general  laws  relating  to  service  of  process  on  corporations 
have  operated  to  repeal  the  special  provisions  in  the  charter  of  the  corpora- 
tion, yet,  even  if  this  were  so,  it  would  give  the  court  authonty  to  vacate  the 
judgment  only,  and  would  be  no  ground  for  dismissing  the  suit. 

8.  Execution  op  note  by  corporation. — Where  the  name  of  the  cor- 
X>oration  appears  in  the  body  of  the  note,  and  it  is  signed  in  the  corporate 
name  by  its  president  and  secretary,  it  is  a  good  execution  of  the  note  by  the 
corporation. 

4.  Vacating  judgment — Dismissing  suit. — ^The  affidavits  in  support  of 
the  motion  tended  strongly  to  show  that  the  judgment  was  largely  in  excess 
of  the  amount  due,  and  this  would  be  a  good  ground  for  vacating  the  judg- 
ment and  letting  the  defendant  in  to  plead,  but  would  give  no  authority  for 
dismissing  plaintiff 's  suit. 

5.  Power  to  execute  notes. — ^The  power  to  execute  promissory  notes 
was  not  specifically  confirmed  by  the  charter  of  the  defendant  corporation, 
but  it  had  the  power  to  contract  debts,  and  the  power  to  give  notes  not  being 
specially  prohibited,  it  had  power  to  give  evidences  of  an  indebtedness  it 
had  created. 

6.  Ultra  vires. — ^Even  if  the  corporation  had  no  power  to  borrow 
money,  the  defense  of  ultra  vires  ought  not  to  prevail;  the  defendant  ought 
not  to  retain  the  money  borrowed,  and  escape  re-payment  on  the  plea  that  it 
had  no  power  to  borrow. 

Appeal  from  theSnperiop  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  February  8, 
1881. 

This  case  was  as  follows:  on  the  10th  day  of  October,  1876, 
**The  St.  Francis  Xavier  Female  Academy,  of  Chicago,  Illi- 
nois, "  an  educational  institution  incorporated  under  a  special 
act  of  the  General  Assembly,  borrowed  of  the  German  National 
bank  of  Chicago  the  sum  of  $31,000,  and  for  the  sum  of  10,000 
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of  eaidloan,  executed  its  promissory  note,  payable  to  its  own 
order  three  years  after  date,  with  interest  at  the  rate  of  nine 
per  cent  per  annum,  payable  semi-annually,  and  after  indors- 
ing the  same  in  blank,  delivered  it  to  said  bank.  To  secure 
said  note,  said  corporation  at  the  same  time  executed  a  deed 
of  trust  upon  certain  lands  wliich  it  then  owned;  and  accom- 
panying said  note  was  also  a  warrant  of  attorney  executed  by 
the  corporation,  authorizing  the  entry  of  its  appearance  by  any 
attorney  in  any  court  of  record,  in  term  time  or  vacation,  at 
any  time  after  the  maturity  of  said  note,  without  process,  and 
the  confession  of  a  judgment  in  favor  of  the  legal  holder  there- 
of, for  the  amount  appearing  to  be  due  thereon,  with  costs, 
attorney's  fees,  etc 

These  papers,  immediately  after  their  execution,  were  trans- 
ferred by  the  bank  to  Belinda  Hughson,  a  resident  of  New 
York,  who  held  them  until  after  the  maturity  of  the  note. 
The  principal  and  interest  being  then  unpaid,  the  deed  of  trust 
was,  at  her  instance,  foreclosed,  and  said  lands  sold  by  the 
trustee,  realizing  a  sufficient  sum  to  pay  the  note,  less  a  small 
balance,  the  precise  amount  of  which  is  in  dispute.  The  note 
was  afterwards  transferred  by  the  holder  to  Millard,  the  plain- 
tiff, who,  on  the  14th  day  of  June,  1880,  claiming  a  balance 
due  thereon  of  $574.67,  caused  a  judgment  to  be  entered  on 
said  note  in  the  Superior  Court  of  Cook  county  by  confession, 
under  and  by  virtue  of  said  warrant  of  attorney,  for  said  sum 
and  $100  attorney's  fees,  making  in  all  $674.67  and  costs. 

Afterwards,  and  at  the  same  term  of  court,  the  defendant 
entered  its  motion,  based  on  divers  affidavits,  to  vacate  said 
judgment,  specifying  therein  the  following  grounds: 

1.  That  the  defendant  had  no  power  to  execute  the  note 
sued  on. 

2.  That  the  defendant  was  not  served  with  process,  as  re- 
quired by  law. 

3.  That  said  judgment  was  greatly  in  excess  of  the  amount 
due. 

4.  That  for  a  good  consideration,  the  unpaid  balance  of  the 
note  was  forgiven  by  the  holder  thereof. 

6.  That  tiie  note  was  not  executed  by  the  defendant  corpo- 
ration. 
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The  affidavits  filed  with  the  motion  state  various  facts  which 
tend  to  show  that  the  judgment  was  for  a  sam  considerably 
larger  than  the  balance  actually  due  on  the  note.  It  is  also 
made  to  appear  by  said  affidavits,  that  after  the  payment  of  tlie 
proceeds  of  the  sale  to  said  Belinda  Hnghson,  and  while  the 
note  was  still  in  her  hands,  she  agreed,  in  consideration  of  the 
fact  that  the  defendant  was  a  religious  and  charitable  associa- 
tion, to  desist  from  making  any  further  claim  for  said  defi- 
ciency, and  that  the  plaintiff,  when  he  took  the  note,  had  full 
notice  of  such  agreement 

On  tlie  hearing  of  the  motion,  tlie  defendant  read  in  evi- 
dence, in  addition  to  said  afiidavits,  the  act  of  the  General  As- 
sembly, approved  February  27,  1847,  by  wliich  the  defendant 
was  incorporated.  Those  portions  of  said  act  which  are  mate- 
rial in  this  case  are  as  follows: 

The  first  section,  after  declaring  the  persons  therein  named 
a  corporation  under  the  name  and  style  of  "  The  St.  Francis 
Xavier  Female  Academy,  of  Chicago,  Illinois,"  provides  that 
said  corporation,  by  that  name  and  style,  shall  have  perpetual 
succession,  with  power  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, to  acquire,  liold  and  convey  property,  real,  personal 
or  mixed,  in  all  lawful  ways;  to  have  and  use  a  common  seal, 
and  to  alter  the  same  at  pleasure;  to  make  and  alter,  from 
time  to  time,  such  by-laws  as  they  may  deem  necessary  for 
the  government  of  said  institution,  its  officers  and  servants: 
Provided^  such  by-laws  are  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  State  and  of  the  United  States,  and  to 
confer  on  such  persons  as  may  be  considered  worthy,  such 
academical  or  honorary  degrees  as  are  usually  conferred  by 
similar  institutions. 

"Sec.  3.  Said  institution  shall  remain  located  in  or  near  the 
city  of  Chicago,  Cook  county;  and  the  corporators  and  their 
successors  shall  be  competent,  in  law  and  equity,  to  take  to 
themselves,  in  their  corporate  name,  real,  personal,  or  mixed 
estate,  by  gifl,  grant,  bargain  and  sale,  conveyance,  will,  devise 
or  bequest,  of  any  person  or  persons  whomsoever;  and  the 
same  estate,  whether  real  or  personal,  to  grant,  bargain,  sell, 
convey,  demise,  let,  place  out  at  interest,  or  otherwise  dispose 
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of  the  same  for  the  use  of  said  institution,  in  such  manner  as 
to  them  shall  seem  most  beneficial  to  said  institution.  Said 
corporation  shall  faithfully  apply  all  the  funds  collected,  or 
the  proceeds  of  the  property  belonging  to  said  institution, 
according  to  their  best  judgment,  in  erecting  suitable  build- 
ings, supporting  necessary  officers,  instructors  and  servants, 
and  procuring  books,  maps,  charts,  globes,  and  philosophical, 
chemical  and  other  apparatus  necessary  for  the  success  of  said 
institution:  Provided^  nevertheless,  that  in  case  any  donation, 
devise  or  bequest  shall  be  made  for  particular  purposes,  ac- 
cordant with  the  design  of  the  institution,  and  the  corporation 
shall  accept  the  same,  every  such  donation,  devise  or  bequest 
shall  be  applied  in  conformity  with  the  express  conditions  of 
the  donor  or  devisor:  Provided^  further,  that  said  corporation 
shall  not  be  allowed  to  hold  more  than  one  thousand  acres  of 
land  at  any  time,  unless  the  said  corporation  shall  have  re- 
ceived the  same  by  gift,  grant  or  devise;  and  in  such  case  they 
shall  be  required  to  sell  or  dispose  of  the  same  within  ten 
years  from  the  time  they  shall  acquire  such  title;  and  on  fail- 
ure to  do  so,  said  land,  over  and  above  the  beforenamed  one 
thousand  acres,  shall  revert  to  the  original  donor,  grantor,  de- 
visor, or  their  heirs, 

"  Sec.  4.  The  treasurer  of  the  institution  and  all  other  agents 
when  required,  before  entering  upon  the  duties  of  their  ap- 
pointment, shall  give  bonds  for  the  security  of  the  corporation 
in  such  penal  sums  and  with  sach  security  as  the  corporation 
shall  approve  ;  and  all  process  against  the  corporation  shall  be 
by  summons,  and  the  service  of  the  same  shall  be  by  leaving 
an  attested  copy  thereof  with  the  treasurer,  at  least  sixty  days 
before  the  return  day  thereof. 

''  Sec.  5.  The  corporation  shall  have  power  to  employ  or 
appoint  a  president  or  principal  for  said  institution,  and  all 
such  professors  or  teachers,  and  all  such  servants  as  may  be 
necessary ;  and  shall  have  power  to  displace  any  or  each  of 
them,  as  the  interest  of  the  institution  requires ;  to  fill 
vacancies  which  may  happen  by  death,  resignation  or  other- 
wise, among  said  officers  and  servants  ;  and  to  prescribe  and 
direct  the  course  of  studies  to  be  pursued  in  said  institution." 
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On  the  hearing  of  the  motion,  the  court  below  entered  an 
order  vacating  the  judgment  and  dismissing  the  suit,  to  which 
order  the  plaintiff  duly  excepted,  and  now  brings  the  record 
to  tills  court  bj  appeal. 

Mr.  R.  W.  Bridge,  for  appellant;  that  when  a  contract  is 
not,  on  its  face,  necessarily  beyond  the  scope  of  the  power  of 
tlie  corporation,  it  will,  in  the  absence  of  proof  be  presumed 
to  be  valid,  cited  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  29. 

The  corporation  having  power  by  its  charter  to  contract 
debts,  had  power  to  give  evidences  of  such  indebtedness:  Par- 
sons on  Notes  and  Bills,  163;  111.  Con.  Female  Coll.  v.  Cooper, 
25  111.  148;  Aurora  Agr'l  Soc.  v.  Paddock,  80  111.  203;  Angell 
&  Ames  on  Corporations,  §  187;  Kelly  v.  Mayor,  etc.,  4  HUl, 
263;  Caltun  v.  First  Univ.  Soc.  46  la.  106;  Jackson  v.  Brown, 
5  Wend.  590;  Gordon  v.  Preston,  1  Watts,  386;  Leggett  v.  K 
J.  Mfg.  Co.  1  Sexton,  541. 

The  corporation  had  power  to  make  all  contracts  necessary 
to  carry  on  its  business:  Barry  v.  Mer.  Exchange,  1  Sandf.  Ch. 
280;  Galena  v.  Corwith,  48  111.  423;  Clarke  v.  School  Dist.  3 
R  I.  199;  Moss  v.  Harpeth  Academy,  7  Heisk.  283;  Thomp- 
son V.  Lambert,  44  la.  239;  Davis  v.  Proprietors,  etc  8  Met. 
321;  Abbey  V.  Bill nps,  35  Miss.  618;  Manning  v.  Moscow 
Pres.  Soc.  27  Barb.  53;  Brown  v.  Winnisimet  Co.  11  Allen, 
326;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Clark  v.  Titcomb,  42 
Barb.  122;  Watts'  Appeal,  78  Pa.  St.  370. 

Appellee,  under  the  circumstances,  is  estopped  from  deny- 
ing its  liability  on  the  note  sued  on:  Field  on  Private  Cor- 
porations, §  270;  West  v.  Madison  Co.  Agrl.  Board,  82  111.  205  ; 
Aurora  Agrl.  Soc.  v.  Paddock,  80  111.  263  ;  Bradley  v.  Ballard, 
55  111.  413;  Darst  v.  Gale,  83  111.  136;  Epis.  Charitable  Soc. 
V.  Epis.  Church,  1  Pick.  371  ;  Supervisors  v.  Schenck,  5  Wall. 
772  ;  City  of  Lexington  v.  Butler,  14  Wall,  282  ;  Thompson 
V.  Lambert,  44  Iowa,  239. 

As  to  the  plea  of  ultra  vires:  Underwood  v.  Newport, 
Lvceum  5  B.  Mon.  130  ;  Moss  v.  Rossie  Lead  Co.  5  Hill  137; 
DeGriff  V.  Am.  Linen  Thread  Co.  21 N.  Y.  124. 

Mr.  Joseph  F.  Bonfield,  for  appellee;   that  corporations 
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have  only  such  powers  as  are  conferred  by  their  charters,  cited 
Thomas  v.  West  Jersey  R.  R.  Co.  11  Otto,  71. 

Appellee  had  no  power  to  execute  the  note  in  question: 
Ashbury  R'y  Co.  v.  Riche,  7  H.  L.  Cas.  653;  Milburn  v. 
Lame,  23  How,  435;  v.  Leonard  Canton,  35  Miss.  189. 

Appellee  is  an  eleemosynary  corporation,  and  holds  its  funds 
in  trust  for  certain  purposes:  Green's  Brice's  Ultra  Vires,  50; 
State  V.  Adams,  44  Mo.  576;  Dartmouth  Col.  v.  Woodward,  4 
Wheat.  518. 

Appellee  should  have  been  served  with  process;  confession  of 
judgment  as  in  this  case  was  ultra  vires :  McMurry  v.  St. 
Louis  Oil  Co.  33  Mo.  377. 

Bailey,  J.  The  principal  controversy  in  this  case,  arises  up- 
on the  first  ground  specified  in  the  motion  to  vacate  the  judg- 
ment, viz:  that  the  defendant  had  no  power  to  execute  the  note 
sued  oh.  The  other  grounds  may  be  disposed  of  in  a  few 
words. 

The  second,  viz:  that  the  defendant  was  not  served  with  pro- 
cess as  required  by  law,  is  an  attempt  to  apply  to  this  case  the 
provisions  of  the  fourth  section  of  the  defendant's  charter  pre- 
scribing special  rules  for  the  service  of  process  on  the  corpora- 
tion. 

Whether  those  provisions  are  to  be  regarded  as  still  in  force 
or  not,  we  fail  to  perceive  how  any  question  as  to  the  service 
of  process  can  arise  in  this  case,  since  the  defendant,  by  its  war- 
rant of  attorney  waived  such  service.  The  right  of  the  cor- 
poration to  be  served  in  a  particular  manner  in  no  way  inter- 
fered with  its  power  to  appear  without  process.  But  it  may 
well  be  questioned  whether  the  various  amendments  to  tlie 
general  law  prescribing  the  manner  of  serving  process  on 
corporations,  passed  since  the  date  of  the  defendant's  charter, 
have  not  operated  as  a  repeal,  by  implication,  of  the  provisions 
of  the  charter  on  that  subject.  But  even  if  there  was  no 
proper  service,  such  fact  could  result  only  in  a  vacation  of  the 
judgment,  and  would  be  no  ground  for  dismissing  the  suit 
out  of  court  against  the  plaintiffs  objection. 

The  fifth  ground,  viz,  that  the  note  was  not  executed  by  the 
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defendant  corporation,  does  not  seem  to  be  true  in  fact.  It 
purports,  on  its  face,  to  be  the  note  of  the  corporation,  and  it 
was  executed  by  officers  who,  as  between  the  corporation  and 
third  persons,  will  be  presumed  to  have  been  vested  with  suf- 
ficient authority  to  bind  their  principal,  provided  the  execu- 
tion of  the  note  was  not,  as  to  tlie  corporation  its&If,  ultra  vires. 
In  the  body  of  the  note,  the*  corporation  appears  in  its  corpor- 
ate name  as  the  promisor,  and  the  signature  is  in  the  following 
words:  "The  St.  Francis  Xavier  Female  Academy,  of  Chicago, 
Illinois:  by  Sophia  Granger,  President;  Anna  Drum,  Secre- 
tary." This  was  an  execution  by  the  corporation,  it  not  being 
pretended  that  the  persons  who  signed  as  president  and  secre- 
tary were  not  such  officers,  or  that  their  signatures  were  not 
genuine. 

The  affidavits  read  in  evidence  on  the  hearing  of  the  motion, 
tended  strongly  to  support  the  third  and  fourth  grounds  for 
vacating  the  judgment,  viz.:  that  the  judgment  was  largely  in 
excess  of  the  amount  due,  and  that  the  holder  of  the  note,  after 
the  sale  under  the  deed  of  trust,  agreed  to  forgive,  or  in  other 
words,  to  donate  to  the  defendant  whatever  balance  remained 
unsatisfied.  It  may  be  doubted  whether  the  latter  of  these 
grounds  presented  any  defense  to  the  note,  it  appearing  that 
the  transaction  was  at  most  a  mere  unexecuted  gift,  and  there- 
fore incapable  of  enforcement.  But  the  showing  made  by  the 
affidavits,  that  the  judgment  was  largely  in  excess  of  the 
amount  due,  furnished  a  sufficient  ground  for  vacating  the 
judgment,  and  letting  the  defendant  in  to  make  its  defense. 
It  furnished  no  ground,  however,  for  dismissing  the  suit.  That 
should  have  been  allowed  to  remain  pending  for  the  purpose  of 
enabling  the  parties  to  litigate  the  matters  thus  in  controversy. 

But  if  it  be  true  that  the  defendant  had  no  power  to  execute 
the  note,  it  follows,  necessarily,  that  the  plaintiff  could  in  on 
event  be  entitled  to  judgment,  and  that  the  suit  was  properly 
dismissed  out  of  court.  The  decision  of  the  court  below,  then, 
can  be  sustained  only  upon  the  theory  that  the  execution  of 
the  note  by  the  corporation  was  ultra  vires. 

A  corporation  is  said  to  be  a  mere  creature  of  the  law,  and 
to  possess  only  such  powers  and  capacities  as  are  given  it  by 


Digitized  by 


Google 


348  Appellate  Courts  of  Illinois. 

Millard  v.  St.  Fiands  Xavier  Academy. 

its  charter.  It  is  precisely  what  the  incorporating  act  lias 
made  it,  and  can  exercise  only  snch  powers  as  are  specifically 
granted,  or  are  necessary  to  its  existence  or  incidental  to  the 
exercise  of  the  powers  expressly  given.  Hence,  any  specific 
power  which  may  be  claimed  for  a  corporation  most  find  its 
warrant  in  the  charter,  and  if  it  cannot  do  that  it  has  no 
existence.  * 

It  is  clear  that  the  power  to  execute  a  promissory  note  is  not 
among  the  powers  specifically  conferred  upon  the  defendant 
by  its  charter,  and  we  have  only  to  determine  whether  it  is  im- 
plied as  incedental  to  the  exercise  of  the  powers  expressly  giv- 
en. Had  it  the  power  to  contract  debts,  and  if  so,  is  the  power 
to  evidence  such  debts  by  the  execution  of  a  promissory  note 
to  be  implied? 

The  defendant  was  by  its  charter  expressly  empowered  to  es- 
tablish and  maintain  an  educational  institution,  and  to  acquire 
and  hold  property  for  that  purpose.  By  the  third  section  of 
the  charter,  the  corporators  and  their  successors  were  declared 
to  be  competent,  in  law  and  equity,  "to  take  to  themselves,  in 
their  said  corporate  name,  real,  personal  or  mixed  estate,  by 
gift,  grant,  bargain  and  sale,  conveyance,  will,  devise  or  be- 
quest of  any  person  or  persons  whomsoever;  and  the  same  es- 
tate, whether  real  or  personal,  to  grant,  bargain,  sell,  convey^ 
demise,  let,  place  out  at  interest  or  otherwise  dispose  of  the 
same  for  the  use  of  said  institution,  in  snch  manner  as  to  them 
shall  seem  most  beneficial  to  said  institution."  The  power  to 
acquire  property,  conferred  by  the  first  section,  is,  if  anything, 
broader  still.  Authority  is  there  given  to  the  corporation,  in 
its  corporate  name,  "to  acquire,  hold  and  convey  property,  real 
personal  or  mixed,  in  all  lawful  ways."  Among  the  lawful 
ways  in  which  property  may  be  acquired,  is,  by  purchase, 
either  for  cash  or  on  credit.  It  cannot  be  doubted,  then,  that 
power  is  here  given  to  acquire  all  such  real  and  personal  prop- 
erty as  might  be  necessary  for  the  establishment  and  mainte- 
nance of  the  institution,  by  purchase,  and  on  credit  Is  the 
power  to  give  a  promissory  note  for  the  indebtedness  thereby 
incurred  to  be  implied? 

The  charter  does  not  prohibit  the  execution  of  negotiable 
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paper,  and  where  there  is  no  such  prohibition,  a  corporation 
may  execute  such  paper  for  a  debt  contracted  in  the  course  of 
its  proper  business.  In  the  case  of  Curtis  v.  Leavitt,  15  N. 
Y.  66,  it  is  said:  "That  the  right  of  corporation  in  general 
to  give  a  note,  bond  or  other  engagement  to  paj  a  debt,  is  so 
nearly  identical  or  so  inseparably  connected  with  the  right 
to  contract  the  debt,  that  no  doubt  upon  the  question 
ought  to  be  admitted.  When  a  corporation  can  lawfully  pur- 
chase property  or  procure  money  on  loan  in  the  course  of  its 
business,  the  seller  or  the  lender  may  exact,  and  the  purchaser 
or  borrower  must  have  the  power  to  give,  any  known  assur- 
ance which  does  not  fall  within  the  prohibition,  express  or  im- 
plied, of  some  statute.  The  particular  restriction  must  be 
sought  for  in  the  charter  of  the  corporation,  or  in  some  other 
statute  binding  upon  it;  but  if  not  found  in  that  examination, 
we  may  safely  affirm  that  it  has  no  existence."  So  in  Moss  v. 
Averill,  10 N.  Y.  467,  the  court  say:  "No  question  is  better 
settled  upon  authority  than  that  a  corporation,  not  prohibited 
by  law  from  doing  so,  and  without  any  express  power  in  its 
its  charter  for  that  purpose,  may  make  a  negotiable  promis- 
sory note  payable  either  at  a  future  day,  or  upon  demand,  when 
such  note  is  given  for  any  of  the  legitimate  purposes  for  which 
the  company  was  incorporated."  The  authorities  holding  this 
doctrine  are  very  numerous,  but  reference  may  be  made  to  the 
following:  Barker  v.  Mechanic  Ins.  Co.  3  Wend.  94;  Moss  v. 
Oakley,  2  Hill,  265;  Kelly  v.  Mayor  of  Brooklyn,  4  Id.  263; 
Barry  v.  Merchants'  Exchange  Co.  1  Sandf.  Ch.  280;  Mott  v. 
Hicks,  1  Cow.  513;  Hamilton  v.  New  Castle  and  Danville  R. 
E.  Co.  9  Ind.  359;  Carne  v.  Brigham,  39  Me.  35;  Patridge  v. 
Badger,  25  Barb,  146;  Commercial  Bank  v.  Newport  Man ufac. 
turing  Co.  1  B.  Mon.  13;  Smith  v.  Eureka  Flour  Mills,  6  Cal.  1. 
The  affidavit  of  the  defendant's  president  shows,  it  is  true, 
that  the  note  in  question  was  given,  not  for  the  purchase  money 
of  property,  but  to  secure  a  loan  of  money  to  pay  a  previously 
existing  indebtedness.  But  we  think  that  from  the  power  to 
contract  a  debt,  the  power  to  borrow  money  for  its  payment  is 
clearly  implied.  Thus  in  Barry  v.  Merchants'  Exchange  Co., 
s^ipra^  it  is  said:    '^Upon  this  principle,  and  to  the  extent 
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stated,  a  coq)oratioD,  in  order  to  attain  its  legitimate  objects, 
may  deal  precisely  as  an  individual  may  who  seeks  to  accom- 
plish the  some  ends.  If  chartered  for  the  purpose  of  building 
a  bridge,  it  may  contract  a  debt  for  the  labor,  the  materials,  or 
the  land  upon  which  the  bridge  is  abutted.  If  more  advan- 
tageous, it  may  borrow  money  to  purchase  such  land  or  ma- 
terials, or  to  pay  for  such  labor.  And  as  evidence  of  the  in- 
debtedness and  as  security  for  its  repayment,  it  may  execute 
to  the  creditor  a  promissory  note,  a  bond  or  a  mortgage,  wheth- 
er the  debt  be  for  the  money  borrowed,  or  for  the  work,  materi- 
als or  land." 

In  Moss  V.  Haspeth  Academy,  7  Heisk.  283,  it  is  held  that 
a  corporation,  unless  prohibited  has  authority  to  borrow  money 
to  accomplish  the  purpose  for  which  it  was  organized,  wherever 
such  power  may  be  fairly  implied  as  a  usual  and  appropriate 
means  to  accomplish  the  objects  of  its  charter.  See,  also, 
Beers  v.  Phoenix  Glass  Co.  14  Barb.  358;  Partridge  v.  Badger, 
25  Id.  46. 

But  even  if  the  borrowing  of  the  money  in  question  was  in 
excess  of  the  corporate  powera  of  the  defendant,  we  think  the 
defense  of  ultra  vires  should  not  prevail.  The  defendant  ought 
not  to  retain  the  money  borrowed,  and  escape  its  repayment 
on  the  plea  that  it  had  no  power  to  borrow  it.  See  Degroff  v. 
American  Linen  Thread  Company,  24  Barb.  275;  Bissell  v.  M. 
S.  &  N.  I.  E.  R.  Co.  22  K  Y.  258. 

We  think  the  court  below  erred  in  dismissing  the  suit,  and 
the  judgment  will  be  reversed  and  the  cause  remanded,  with 
instructions  to  reinstate  the  suit,  so  that  the  parties  may  have 
an  opportunity  of  litigating  therein  the  matters  in  controversy 
between  them  in  relation  to  said  note  and  the  indebtedness 
thereby  secured. 

Judgment  reversed. 
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Leonard  Falch  et  al. 

8    861 
V.  (151>  888; 

The  People  ex  rel. 

1.  Ab8E88MEKT8    FOR    IMPROVEMENTS — AFFIDAVIT     SHOWING    NOTICE 

TO  OWNER. — In  makinjr  asssesments  for  improvements,  where  the  statute  re- 
quires notice  to  be  sent  to  the  owners  of  lands  by  the  commissioners,  the  affi- 
davit required  by  the  statute  showing  that  such  notice  was  sent,  need  not  set  . 
out  the  notice. 

2.  Publication  notice. — Publication  of  the  notice  required  by  statute 
in  a  daily  paper  from  Thursday  up  to  and  including  the  following  Tuesday, 
is  a  sufficient  compliance  with  the  statute. 

3.  Appellate  jurisdiction. — It  appearing  that  the  steps  necessary  to 
give  the  county  court  jurisdiction,  were  fully  complied  with,  the  remaining 
objection  raised  by  appellant— that  the  statute  is  unconstitutional— is  not 
within  the  jurisdiction  of  this  court  to  hear,  and  the  appeal  is  therefore  dis- 
missed. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  February 
8,  1881. 

Mr.  Edward  EoBY,  for  appellants;  that  the  statute  under 
-which  the  assessment  was  made  is  unconstitutional,  cited  See- 
ly  V.  Pittsburg,  82  Pa.  364;  People  v.  Cooper,  83  111.  685; 
Constitution,  Art.  IV,  §  1;  Updike  v.  Wright  81  111.  49;  Hess- 
ler  V.  Drainage  Comrs.  63111.  105;  White  v.  The  People,  94 
111.  604;  Lake  v.  Decatur,  91  111.  696. 

Article  IX,  §  9  of  the  Constitution,  is  a  limitation  upon  the 
powers  of  the  General  Assembly  in  the  matter  of  assessments: 
Nance  v.  Howard,  Breese,  242;  Updike  v.  Wright,  81  111.  49; 
Board  of  Directors  v.  Houston,  71  111.  318;  Hinze  v.  The  Peo- 
ple, 92111.419;  Sleight  v.  The  People,  74  111.  49;  Gage  v. 
Graham,  67  111.  146;  Harward  v.  St.  Clair  Drainage  Comrs. 
51  111.  131;  Hessler  v.  Drainage  Comrs.  63  111.  106. 

As  to  special  taxation  for  local  improvements  :  Ottawa  v. 
Walker,  21  111.  610  ;  Com'rs  v.  Baumgarten,  41  111.  254 ; 
Shaw  V.  Dennis,  5  Gilm.  406  ;  People  v.  Canal  Trustees,  14 
111  403  ;  Canal  Trustees  v.  Chicago,  12  111.  403  ;  County  of 
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Sangamon  v.  Brown,  13  111.  207  ;  State  v.  Maynard,  14  111. 
419  ;  Beesman  v.  Peoria,  16  111.  484 ;  Higgins  v.  Chicago,  18 
111.  276  ;  Cole  v.  Peoria,  18  111.  301  ;  Wright  v.  Chicago,  20 
111.  252  ;  Ottawa  v.  Macy,  20  111.  413  ;  Chicago  v.  Colby,  20 
111.  614  ;  Pease  v.  Chicago,  21  III.  500  ;  Brown  v.  Joliet,  22 
111.  123  ;  McAnly  v.  Chicago,  22  111.  663  ;  McBride  v.  Chicago, 
22  111.  674 ;  Peck  v.  Chicago,  22  111.  678  ;  Hamilton  v. 
Chicago,  22  111.  681 ;  Bristol  v.  Chicago,  22  111.  687  ;  Ogdeu 
V.  Chicago,  22  111.  692  ;  Chicago  v.  Bnrtice,  24  111.  489  ; 
Chicago  V.  Adams,  24  111.  492  ;  Chicago  v.  Walker,  24  111. 
493  ;  Chicago  v.  Eosenfeld,  24  111.  495  ;  Barnham  v.  Chicago, 
24  111.  496  ;  Ottawa  v.  C.  &  R.  I.  R  K  Co.  25  111.  43  ;  Pe9ria 
V.  Kidder,  26  111.  352  ;  Lill  v.  Chicago,  29  111.  31  ;  Ottawa  v. 
Spencer,  40  111.  211  ;  Chicago  v.  Baer,  41  111.  306  ;  Bedard  t. 
Hall,  44  111.  91 ;  Holbrook  v.  Dickenson,  46  IlL  288  ;  Wri.^ht 
V.  Chicago,  46  111.  44 ;  Greeley  v.  The  People,  60  111.  19 ; 
Castle  V.  The  People,  €2  111.  287  ;  Chicago  v.  The  People,  56 
111.327. 

As  to  the  power  of  a  municipal  corporatin  to  make  special 
assessments:    Creote  v.  Chicago,    66  111.  422;  Southeim  v 
Chicago,  66  111.429;  Wheeler  v.  Chicago,  67  111.  416  ;  Gales- 
burg  V.  Hawkinson,  75  111.  152. 

The  legislature  may  lay  the  tax,  but  over  its  apportionment 
it  has  no  control.  If  the  tax  is  laid  in  proportion  to  values, 
a  judicial  determination  of  those  values  becomes  essential: 
Eich  V.  Chicago,  69  111.  286  ;  Prasser  v.  Secor,  5  Barb.  607  ; 
Weaver  v.  Dovendorf,  3  Denio,  117. 

As  to  the  distinction  between  power  of  taxation  and  power 
of  assessment:  Weeks  v.  Milwaukee,  10  Wis.  242:  Hill  v.  Hig- 
don,  6  Ohio  St.  247;  The  People  v.  Mayor,  etc.  4  Comst.  440; 
Taylor  v.  Palmer,  31  Cal.  250  ;  Emery  v.  San  Fralncisco  Gas 
Co.  28  Cal.  345. 

Generally,  as  to  the  unconstitutionality  of  the  law,  and  that 
the  power  to  make  assessments  for  local  improvements,  is  not 
a  right  of  eminent  domain,  but  is  regarded  in  many  States  as 
an  exercise  of  the  police  power,  and  in  some  as  the  power  of 
taxation:  Sutton's  Heirs  v.  Louisville,  6  Dana,  31;  Lexing- 
ton V.  McQuillan's  Heirs,  9  Dana,  513;  Louisville  v.  Hyatt,  2 
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B.  Mon.  177;  Howell  v.  Bristol,  8  Bush,  497;  Mayor  v.  May- 
berry,  6  Humph.  368;  Washington  v.  Mayor,  1  Swan,  177; 
Whyte  V.  Mayor,  2  Swan,  364;  Norwich  v.  Hampshire,  13 
Pick.  60;  Atty.  Gen.  v.  Cambridge,  16  Gray,  247;  Hingham 
Bridge  v.  Norfolk,  6  Allen,  353 ;  Salem  v.  Essex,  100  Mass. 
282;  Dorgan  V.  Berton,  12  Allen,  232;  Harvard  Coll.  v.  Bos- 
ton,  104  Mass.  486;  Seamen's  Friend  Soc.  v.  Boston,  116  Mass. 
182;  Howe  t.  Cambridge,  114  Mass.  390  ;  Lowell  v.  Hadley, 

8  Met  160;  Ft.  Wayne  v.  Cody,  43  Ind.  199;  State  v.  Read- 
ington,  36  N.  J.  66;  State  v.  Fuller,  34  N.  J.  227;  State  v. 
Mayor,  35  N.  J.  172;  Carter  v.  Tide  Water  Co.^  C.  E.  Green, 
68;  Allen  v.  Drew,  44  Vt  187;  Nichols  v.  Bridgeport,  23 
Conn.  207;  Garrett  v.  St.  Louis,  25  Mo.  514;  Palmyra  v.  Mor- 
ton, 25  Mo.  596;  St  Joseph  v.  Anthony,  30  Mo.  537;  St  Lonis 
V.  Clemens,  49  Mo.  552;  Warren  v.  Henly,  31  la.  31;  Living- 
ston V.  The  Mayor,  8  Wend.  86;  Tlie  People  v.  Mayor  of 
Brooklyn,  4  N.  Y.  419;  Hamnett  v.  Philadelphia,  65  Pa.  146; 
Washington  Avenue,  69  Pa.   352;  Sharpless  v.  ^Philadelphia, 

9  Harris,  166;  Craig  v.  Philadelphia,  12  Chicago  Legal  News, 
2  ;  Johnson's  Appeal,  75  Pa.  96  ;  Lea  v.  Philadelphia,  80  Pa. 
315;  Sawyer  v.  Alton,  3  Scam.  127;  Town  of  Pleasant  v.  Kost, 
29  111.  490;  Taylor  v.  Thompson,  42  111.  9;  Briscoe  v.  Allison, 
43  111.  291. 

Mr.  Francis  Adams,  for  appellees;  that  the  legislature  may 
vest  the  corporate  authorities  of  cities  with  power  to  make 
local  improvements  by  special  assessment,  cited  Constitution, 
Art  IX,  §  9;  City  of  Bloomington  v.  Miller,  84  111.  621;  Lake 
V.  Decatur,  91  111.  596;  White  v.  The  People,  94  III.  617. 

Courts  will  not  declare  a  statute  void  for  unconstitutionality 
unless  it  is  so  beyond  a  reasonable  doubt:  Cooley  on  Con.  Lim. 
182;  Lane  v.  Dorman,  3  Scam.  238;  The  People  v.  Marshall, 
1  Gilm.  672;  The  People  v.  Auditor,  30  111.  434;  The  People 
V.  Salomon,  51  III.  38. 

Wilson,  J.    This  is  an  appeal  from  a  judgment  of  the  Coun- 
ty Court  of  Cook  county,  rendered  upon  the  report  of  the  coun- 
ty collector,  against  certain  lots  delinquent  for  special  assess* 
vouvin.  » 
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ments  made  under  an  ordinance  of  the  city  of  Chicago,  for 
curbing;  grading,  and  paving  one  of  the  streets  in  said  city. 
The  assessment  proceedings  were  had  under  the  provisions  of 
Article  IX,  Chapter  24,  Eevised  Statutes. 

Two  objections  are  urged  against  the  validity  of  the  judg- 
ment: 

First,  Tliat  the  statute  under  which  said  assessment  was 
made  is  unconstitutional  and  void;  and  Secondly^  that  if  the 
statute  is  valid,  the  county  court  failed  to  acquire  jurisdiction 
to  enter  the  default  of  appellants  or  to  enter  judgment  confirm- 
ing the  assessment  against  their  lands  by  proof  of  notice  and 
publication,  as  required  by  sections  27  and  28  of  said  Arti- 
cle IX. 

It  is  apparent  that  if  the  case  is  made  to  tura  upon  the  first 
objection  urged,  involving,  as, it  does,  the  validity  of  a  statute, 
this  court  has  no  jurisdiction  to  entertain  the  appeal.  Whether 
it  does  or  not  so  turn  must  depend  upon  the  determination  of 
the  second  objection,  since  if  that  is  well  taken  the  court  may 
dispose  of  the  case  by  reversing  the  judgment  without  involving 
a  consideration  of  the  question  as  to  the  validity  of  the  statute. 
We  will  therefore  first  consider  appellant's  second  objection. 

Assuming  the  validity  of  the  statute,  was  the  proof  of  no- 
tice and  publication  suflicient  to  authorize  the  entry  of  the 
judgment?  The  statute  provides  that  the  commissioners,  after 
certifying  the  assessment  roll  to  the  court,  "shall  send  by 
mail  to  each  owner  of  premises  assessed,  whose  name  and 
place  of  residence  is  known  to  them,  a  notice  substantially  in 
the  following  form: 

Mr your  [here  give  a  short  description  of  thepremises] 

is  assessed  $....  for  public  improvement.  The  assessment 
roll  will  be  returned  to  the  ....  term  of  the  County  Court 
of  ... .  County.     [Here  give  date.] 


Commissioners.'' 
Herman  Benze,  one  of  the  commissioners,  made  affidavit  that 
"said commissioners  did  cause  to  be  sent  by  mail  to  the  own. 
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ers  whose  premises  have  been  assessed  by  said  commissioners, 
and  whose  names  and  places  of  residence  were  known  to  them, 
or  either  of  them,  the  notice  required  by  law  to  be  sent  by 
mail  to  the  owners  of  premises  assesj-ed,  a  substantial  copy  of 
said  notice  being  as  follows : 

"  Mr.  [here  the  name  was  inserted],  your  [here  a  description 
of  the  premises  was  inserted]  is  assessed  $  [here  the  amount  of 
the  assessment  on  the  premises  was  inserted]  for  public  im- 
provements. The  assessment  roll  will  be  returned  to  the 
November  tenn  of  the  County  Court  of  Cook  county,  Illinois 
[date  was  here  given.] 

(Signed):  Herman  Benze, 

Frederick  A.  Bbaog, 
Abno  Voss, 

Commissioners." 

Tills  aflSdavit  was  subscribed  and  sworn  to  by  Herman 
Benze,  one  of  the  commissioners,  October  30, 1879. 

We  think  the  affidavit  was  all,  and  more  than  the  statute 
requires.  The  statute  does  not  require  that  a  copy  of  the 
notices  should  be  set  out  in  the  affidavit.  All  that  it  requires 
is  that  an  affidavit  of  one  or  more  of  the  commissioners  shall 
be  filed  in  the  court,  stating  that  they  have  sent,  or  caused  to 
be  sent  by  mail  the  notices  prescribed  by  section  141  of  the  act. 
The  affidavit  seems  to  be  in  substantial  conformity  with  the 
requirements  of  the  statute,  except  that  it  also  embraces  a 
copy  of  the  notices.  But  this  does  not  vitiate  the  affidavit 
and  may  be  disregarded  as  surplusage. 

The  objection  to  the  sufficiency  of  the  publication  of  notice 
we  think  is  not  well  taken.  The  certificate  of  its  publication 
states  that  the  notice  was  published  five  times  ;  the  date  of  the 
first  paper  containing  it  was  October  30,  1879,  Thursday,  and 
the  date  of  the  last  paper  November  4,  1879,  Tuesday.  As  the 
paper  was  published  daily,  Sundays  included,  it  is  fairly  infera- 
ble that  the  notice  was,  in  fact,  published  on  six  successive 
days,  one  of  which  was  Sunday.  If  Sunday  is  to  be  considered 
as  dies  noUy  then  it  may  be  disregarded,  and  the  notice  was 
in  legal  contemplation,  published  on  five  successive  days.  If, 
on  the  other  hand,  Sunday  is  to  be  considered  a  secular  day  in 
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respect  to  publication  of  notice,  then  the  publication  of  tlie 
notice  in  question  was  at  least  for  five  consecutive  days.  Thus, 
in  either  view  of  the  case,  the  publication  was  in  compliance 
with  the  requirements  of  the  statute. 

Being  of  the  opinion  that  the  necessary  steps  to  give  the 
court  jurisdiction  were  taken,  if  the  statute  is  valid,  it  follows 
that  in  order  to  fully  dispose  of  the  case  we  are  required  to 
pass  upon  the  validity  of  the  statute  authorizing  the  assess- 
ment proceedings  under  review.  This,  as  the  law  stands,  is 
beyond  our  jurisdiction,  and  the  appeal  must  therefore  be  dis- 
missed. 

Appeal  dismissed* 


Frederick  Eager 

V. 

Martha  Eager,  Adm'x. 

1.  Appeals  in  probate  matters— Pinal  orders.— In  a  proceeding 
by'an  administrator  to  sell  real  estate  for  the  payment  of  debts,  an  appeal 
'mil  not  lie  from  that  portion  of  the  order  or  decree,  relating  to  the  proof  of 
heirship  alone,  but  must  be  taken  from  the  final  order  or  decree  in  the  case. 

2.  Appeals  from  probate  court  to  appellate  court.— -The  term 
•*  other  courts,  *'  used  in  the  67th  section  of  the  Practice  Act,  as  amended  July 
2d,  1877,  embraces  probate  courts,  and  an  appeal  will  lie  irom  the  Probat 
Court  of  Cook  county  to  the  Appellate  Court.  The  jurisdiction  of  this  court  in 
such  appeals  is  not  taken  away  by  the  act  of  June  3d,  1879,  amending  the 
88th  section  of  the  Practice  Act. 

3.  Refusal  to  ALiiCW  appeal. — Where  a  court  improperly  refuses  to  al- 
an  appeal,  the  proper  remedy  is  by  application  to  the  court  to  which  an  ap- 
peal lies,  for  a  mandamus  to  the  court  below  requiring  the  allowance  of  the 
appeal. 

Appeal  from  the  Probate  Court  of  Cook  county;  the  Hon. 
J.  C.  Knickerbocker,  Judge,  presiding.  Opinion  filed  Feb- 
ruary 8,  1881. 

Mr.  Robert  IIervet,  for  appellant;  cited  Eev.  Stat.  1880, 
title  **  Courts/'  §§  226,  11. 
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Mr.  William  Law,  Jr.,  for  appellees;  that  this  court  has  no 
jurisdiction  of  this  appeal,  cited  Kev.  Stat  1880,  title  "Courts,'* 
§§  226,  227. 

Bailey,  J.  This  is  an  appeal  from  a  decree  of  the  Probate 
Court  of  Cook  county,  in  a  proceeding  on  the  application  of 
the  administrators  of  the  estate  of  George  Eager,  deceased,  for 
the  sale  of  real  estate.  A  motion  was  submitted  by  the  appel- 
lee early  in  the  term,  to  dismiss  the  appeal  for  want  of  juris- 
diction in  this  court,  the  consideration  of  which  was  postponed 
until  the  final  hearing  of  the  cause.  It  will,  therefore,  be  neces- 
sary to  decide  the  question  raised  by  this  motion,  before  pass- 
ing upon  the  errors  assigned  by  the  appellant. 

The  right  to  an  appeal  is  purely  a  matfer  of  statutory  regu- 
lation, and  unless  an  appeal  from  the  probate  court  to  this  court 
is  given  by  statute,  such  appeal  does  not  lie.  Let  us  examine, 
then,  the  provisions  of  the  several  statutes  relating  to  this  sub- 
ject. 

The  act  establishing  probate  courts  in  counties  having  a  pop- 
ulation of  one  hundred  thousand  or  more,  was  approved  April 
27,  1877,  and  before  the  passage  of  the  act  for  the  establish-  ^ 
ment  of  appellate  courts.  At  the  time  of  the  passage  of  the 
first  named  act,  no  appellate  courts  were  in  existence,  and  by 
section  twelve  of  said  act  it  is  provided  that  "  ai^peals  and 
writs  of  error  may  be  taken  and  prosecuted  from  the  final  or- 
ders and  decrees  of  tlie  probate  court  to  the  Supreme  Court  in 
proceedings  on  application  of  executors,  administrators,  guar- 
dians and  conservators  for  the  sale  of  real  estate." 

Tlie  eighth  section  of  the  act  of  June  2,  1877,  establishing 
appellate  courts  provided  that  "The  said  appellate  courts 
created  by  this  act  shall  exercise  appellate  jurisdiction  only 
and  liave  jurisdiction  of  all  matters  of  appeal,  or  writs  of  error, 
from  the  final  judgments,  orders  or  decrees  of  any  of  the  cir- 
cuit courts,  of  the  Superior  Court  of  Cook  county,  or  from 
the  city  courts,  in  any  suit^or  proceeding  at  law  or  in  chancery, 
other  than  criminal  cases,  and  cases  involving  a  franchise  or 
freehold,  or  the  validity  of  a  statute.  Appeals  and  writs  of 
error  shall  lie  from  the  final  orders,  judgments  or  decrees  of 
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the  circait  and  city  courts,  and  from  tbe  Superior  Court  of 
Cook  county,  directly  to  the  Supreme  Court,  in  all  criminal 
cases,  and  in  cases  involving  a  franchise  or  freehold  or  the 
validity  of  a  statute." 

On  the  same  day  on  which  the  last  mentioned  act  was  passed, 
the  sixty-seventh  section  of  the  Practice  Act  was  amended,  so  as 
to  provide  that  "Appeals  from  and  writs  of  error  to  all  circuit 
courts,  the  Superior  Court  of  Cook  county,  and  city  courts,  and 
trjm  other  courts  from  which  such  appeals  and  writs  of  error 
may  be  allowed  by  law,  may  be  taken  to  the  Appellate  Courts 
from  all  final  judgments,  ordei-s  and  decrees,  except  as  hearin- 
after  stated. "  The  only  exception  in  the  subsequent  part  of 
the  act  to  which  the  last  clause  here  quoted  applies,  is  found  in 
section  eighty-eight,where  it  is  provided  that  "Appeals  from  and 
writs  of  error  to  circuit  courts,  and  the  Superior  Court  of  Cook 
county,  and  city  courts,  in  all  criminal  cases  and  cases  in 
which  a  franchise  or  freehold,  or  the  validity  of  a  statute  is  in- 
volved, shall  be  taken  directly  to  the  Supreme  Court,  in  case  the 
party  appealing  or  prosecuting  such  writ  of  error  shall  so  elect, 
excepting  in  cases  of  chancery. " 

While  it  is  clear  that  no  appeal  from  the  probate  court  to 
the  Appellate  Court  was  given  by  the  eighth  section  of  the 
act  establishing  appellate  courts,  still  that  act  and  the  act 
amending  the  Practice  Act  being  passed  at  the  same  time,  and 
l>eing  in  pari  viateria^  are  to  be  construed  together.  The  lat- 
ter act  went  further  than  the  former,  and  vested  the  appellate 
courts  with  jurisdiction  of  appeals  and  writs  of  error  from  all 
final  judgments,  orders  and  decrees,  not  only  of  all  circuit  and 
city  courts,  and  the  Superior  Court  of  Cook  county,  hut  of 
other  courts  froin  which  such  appeals  and  vrrits  of  error 
might  he  allowed  hy  law^  subject  only  to  the  exception  that  in 
criminal  cases  and  cases  involving  a  franchise  or  freehold,  or 
the  validity  of  a  statute,  arising  in  either  one  of  the  three 
clssses  of  courts  specifically  mentioned,  the  appellant  should 
have  the  right  of  electing  to  take  his  appeal  directly  to  the 
Supreme  Court.  See  City  of  Chicago  v.  Vulcan  Iron  Works, 
2  Bi-adwell,  189,  in  which  these  various  statutes  are  con- 
strued. 
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We  think  it  cannot  be  doubted  that  the  term  "other  courts," 
used  in  the  sixty-seventh  section  of  the  ^Practice  Act,  as 
amended  June  2,  1877,  embraced  probate  courts.  By  the  act 
establishing  those  courts,  as  we  have  seen,  it  is  expressly  pro- 
vided that  appeals  and  writs  of  error  might  be  taken  from  the 
final  orders  and  decrees  of  such  courts  in  proceedings  on  ap- 
plication of  administrators,  etc.,  for  the  sale  of  real  estate. 
They  were  courts,  then,  from  which  appeals  and  writs  of  error 
were  allowed  by  law,  and  so  came  within  the  class  of  "  other 
courts,"  from  which  an  appeal  to  the  Appellate  Court  was  given 
by  said  sixty-seventh  section. 

Nor  does  it  seem  that  cases  arising  in  the  probate  courts 
were  intended  to  be  embraced  in  the  exception  contained  in 
said  eighty-eighth  section,  although  they  may  have  involved 
some  one  of  the  peculiar  questions  there  enumerated.  That 
exception  is,  by  its  terms  limited  to  the  final  judgments,  orders 
and  decrees  of  the  circuit  courts,  the  Superior  Court  of  Cook 
county,  and  city  courts. 

It  is  claimed  however,  that  the  jurisdiction  of  the  present 
appeal  is  taken  from  this  court  by  the  act  of  June  3,  1879, 
amending  said  eighty-eighth  section  of  the  Practice  Act. 
That  section  as  now  amended  reads  :  *'  Appeals  from  and  writs 
of  error  to  circuit  courts,  the  Superior  Court  of  Cook  county, 
the  Criminal  Court  of  Cook  county,  county  courts  and  city 
courts,  in  all  criminal  cases  below  the  grade  of  felony,  shall  be 
taken  directly  to  the  Appellate  Court,  and  in  all  criminal  cases 
above  the  grade  of  misdemeanors,  and  in  cases  in  which  a 
franchise  or  freehold,  or  the  validity  of  a  statute  or  constrnc- 
tion  of  the  Constitution  is  involved;  and  in  all  cases  relating 
to  the  revenue,  or  in  which  the  State  is  interested  as  a  party 
or  otherwise^  shall  be  taken  directly  to  the  Supreme  Court." 

Here,  all  the  courts  in  the  State  from  whose  decisions,  ap- 
peals and  writs  of  error  may  be  prosecuted,  are  specifically 
mentioned,  except  probate  courts,  and  those  are  omitted. 
Nor  are  there  any  general  terms  employed  by  which  probate 
courts  may  be  held  to  be  included.  Whether  the  omission 
was  casual  or  intentional,  is  immaterial.  We  have  only  to  as- 
certain what  the  Legislature  has  in  fact  done,  and  to  govern 
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ourselves  accordingly.  We  fail  to  see  tliat  our  jurisdiction  of 
any  class  of  appeals  coming  here  from  the  probate  court  is  di- 
vested by  this  last  amendment. 

So  far  as  that  court  is  concerned,  then,  the  sixty-seventh  sec- 
tion of  the  Practice  Act,  as  amended  June  2,  1877,  is  still  in 
force.  By  that  section  jurisdiction  was  conferred  on  this  court 
of  appeals  in  proceedings  by  administrators,  etc.,  for  the  sale 
of  real  estate,  and  no  subsequent  act  has  taken  it  away.  The 
present  appeal,  tlien,  not  being  within  the  exceptions  contained 
in  the  eighty-eighth  section,  it  is,  of  course,  unnecessary  for  us 
to  determine  whether  the  case  involves  a  freehold  within  the 
meaning  of  that  section.  The  motion  to  dismiss  the  appeal 
must  be  overruled. 

The  errors  assigned  by  the  appellant  call  in  question  merely 
the  decision  of  the  court  below  refusing  to  grant  an  appeal  to 
the  circuit  court  from  so  much  of  the  decree  as  determined  the 
question  of  the  heirship  to  said  estate,  and  holding  that  the 
appeal  upon  that  question  must  be  taken  to  this  court. 

The  eleventh  section  of  the  act  establishing  probate  courts, 
provides  that  "appeals  maybe  taken  from  the  final  orders, 
judgments  and  decrees  of  the  probate  courts  to  the  circuit 
courts  of  their  respective  counties  in  all  matters  except  in  pro- 
ceedings on  application  of  executors,  administrators,  guard- 
ians and  conservators,  for  the  sale  of  real  estate."  Appeals  in 
the  matters  thus  excepted,  as  we  have  seen,  must  be  taken  to 
this  court    > 

The  only  papers  brought  here  by  the  transcript  of  the  record 
are  the  pleadings  and  decree  in  the  proceedings  from  which 
the  appeal  is  taken.  The  petition  is  in  the  ordinary  form, 
averring  the  death  of  George  Eager;  the  appointment  of  the 
petitioners  as  his  administrators;  the  exhaustion  of  his  person- 
al estate,  leaving  a  large  amount  of  debts  unpaid;  that  said  Ea- 
ger died  seized  of  certain  real  estate,  particularly  described; 
that  he  left  surviving  him  Martha  Eager,  his  widow,  and  his 
mother,  brothers  and  sisters  as  his  only  heirs-at-Iaw;  and  pray- 
ing for  an  order  for  the  sale  of  said  real  estate,  or  so  much  as 
might  be  necessary  to  pay  said  deficiency,  and  for  other  relief. 

The  several  persons  named  as  heirs  were  made  parties  de- 
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fendant,  and  appeared  and  answered,  and  on  final  hearing  a  de- 
cree was  rendered,  finding  that  said  George  Eager  died  intes- 
tate at  the  time  stated  in  the  petition,  leaving  said  Martha  Ea- 
ger, his  widow,  and  the  several  persons  named  in  the  petition 
as  hisheirs-at-law;  that  the  petitioners  had  been  duly  appoint- 
ed administrators  of  his  estate;  that  the  personal  assets  were 
insufficient  to  pay  the  debts  established  against  said  estate; 
that  the  intestate  died  seized  of  the  real  estate  described  in  the 
petition,  subject  to  the  dower  and  homestead  rights  of  said 
Martha  Eager;  that  it  would  be  necessary  to  sell  said  real  es- 
tate to  pay  said  deficiency;  and  ordering  that  said  real  estate, 
or  so  much  thereof  as  might  be  necessary  to  pay  said  deficien- 
cy, be  sold,  subject  to  said  dower  and  homestead  rights  of  said 
widow. 

It  is  manifest  that  in  all  this  there  was  but  one  single  pro- 
ceeding. It  was  a  proceeding  on  the  application  of  the  ad- 
ministrators for  the  sale  of  real  estate.  One  of  the  matters  in- 
cident thereto,  it  is  true,  was  a  determination  of  the  question 
as  to  who  were  the  heirs  of  the  intestate,  and  as  to  whether 
Martha  Eager  was  his  widow.  But  the  determination  of  these 
questions  can  in  no  sense  be  regarded  in  a  separate  proceed- 
ing. The  record  cannot  be  divided,  and  a  part  taken  to  one 
court  by  appeal,  and  a  part  to  another.  The  statute  gives  an 
appeal  in  such  cases  to  this  court,  and  to  this  court  alone,  and 
the  appeal  brings  with  it  all  incidental  questions  decided  in 
the  course  of  the  proceeding. 

It  may  be  remarked  that  in  the  answer  of  Frederick  Eager, 
who  is  the  only  party  ap|)ealing,  as  well  as  in  the  answers  of 
the  other  defendants,  it  is  admitted  that  the  persons  named  in 
the  petition  as  such  are  the  mother,  brothers  and  sisters  of  the 
intestate,  and  his  only  heirs-at-law,  the  only  dispute  being  as 
to  whether  said  Martha  Eager  was  his  widow.  We  see  no 
reason  why  the  determination  of  this  matter  was  not  appro- 
priately involved  in  the  decision  of  the  case.  But  whether  it 
was  so  or  not,  no  question  on  that  subject  has  been  raised  in 
this  conrt  by  any  assignment  of  error,  and  no  such  question 
seems  to  have  been  raised  in  the  court,  below. 

But  if  it  should  be  admitted  that  so  much  of  the  case  as  re- 
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lates  to  the  decision  that  Martha  Eager  was  the  widow  of  the 
intestate,  is  a  separate  proceeding,  having  no  necessary  con- 
nection with  the  petition  for  the  sale  of  real  estate,  and  so 
coming  within  the  provisions  of  the  statute  giving  an  appeal 
to  the  circuit  court,  another  and  insuperable  obstacle  presents 
itself  to  the  appellant.  If  that  decision  was  in  a  proceeding 
in  which  the  appeal  lay  to  the  circuit  court  and  not  to  this 
court,  the  order  refusing  an  appeal  to  the  circuit  court  was  in 
the  same  proceeding,  and,  as  a  necessary  consequence,  cannot 
be  brought  here  by  appeal. 

Where  a  court  improperly  refuses  to  grant  an  appeal,  the 
proper  remedy  would  seem  to  be  by  application  to  the  court 
to  which  the  appeal  lies  for  a  mandamus  to  the  court  below, 
requiring  the  allowance  of  the  appeal. 

We  find  no  error  in  the  record,  and  the  decree  will  therefore 
be  affirmed. 

Decree  affirmed. 


Enoch  B  Stevens  et  al. 

V. 

John  H.  Snyder. 

Practice. — ^The  rule  is  settled  in  this  State  that  a  conrt  is  not  justified 
in  instructing  the  jury  that  any  alleged  fact  has  not  been  proved,  when  there 
is  any  evidence,  however  slight,  tending  to  establish  it.  In  this  case  the 
court  IB  of  opinion  there  was  some  evidence  tending  to  establish  the  point 
made  by  defendants,  and  it  was  error  to  refuse  to  allow  it  to  be  submitted 
to  the  jury. 

Appeal  from  the  Superior  Conrt  of  Cook  connty;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  February  8, 
1881. 

Mr.  James  Lane  Allen,  for  appellants;  that  there  was  evi. 
dence  tending  to  establish  the  point  in  question,  and  the  court 
erred  in  refusing  to  allow  it  to  be  presented  to  the  jury,  cited 
Searing  v.  Butler,  69  111.  575;  Davis  v.  Iloxey,  1  Scam.  40(>; 
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Eames  v.  Blackliart,  12  111.  195;  Eeese  v.  Henck,  14  111.  482; 

Blake  v.  Dow,  18  111.  261;  Stumps  v.  Kelley,  22  111.  140;  Kay 

V.  Wooters,  19  III  82;  Desliler  v.  Beers,  32  111.  368;  Duffield  v- 

Delancey,  36  111.  258;  Winne  v.  Hammond,  37  111.  99;  Kock- 

wood  V.  Poundstone,  38  111.  199;  Ayers  v.  Metcalf,  39  111.  307; 

Kennedy  v.  the  People,  44  111.  283;  Collins  v.  the  People,  48 

111.  145;  Seavens  v.Tribby,  48  111.  195;  Quinn  v.  111.  Cen.  U. 

K    Co.  51  111.  495;  St.L.  A.  &  T.  H.  R.  li.  Co.  v.  Maiile,  58 

111.  300;  Mitchinson  v.  Cross,  58  III.  366;  Stobie  v.  Dills,  62 

432;  Andreas  v.  Ketchum,  77  111.  377;  Skelly  v.  Boland,  78 

111.  4S8;  Ogden  v.  Kirby,  79111. 555;  White  v.  The  People,  90 

111.  117;  ProflFatt  on  Jury  Trials,  §  321;  Sawyer  v.  Nichols,  40 

Me.  212;  Lamar  v.  Glanson,  38  Ga.  252;  Claflin  v.  Eosenberg, 

42  Me.  439. 

Mr.  Frank  Bakeb,  for  appellee;  that  published  market  re- 
ports are  admissible  in  evidence,  cited  Sissou  v.  Cleveland  R. 
R.  Co.  14  Mich.  489;  Whelan  v.  Lynch,  60  N.  Y.  469; 
Clicquet's  Champagne,  3  Wall,  117;  Fennerstein's  Champagne, 
3  Wall,  145. 

When  a  party  seeks  to  establish  ratification  by  silence  or 
acquiescence  of  the  principal,  he  must  show  that  the  principal 
was  fully  and  fairly  informed  of  all  the  material  facts:  Cad- 
well  V.  Meek,  17  111.  220;  Mathews  v.  Hamilton,  23  III.  470; 
Farwell  v.  Meyer,  35  111.  40;  Kerr  v.  Sharp,  83  111.  199;  Ow- 
ing v.  Hull,  9  Pet.  629. 

The  question  of  ratification  is  generally  for  the  court:  Story's 
Agency,  §  253;  Com.  Bank  v.  Jones,  18  Tex.  811. 

Wilson,  J.  On  the  22nd  day  of  March,  1879,  appellants, 
E.  B.  Stevens  &  Co.,  bought  for  appellee,  Snyder,  at  his  re- 
quest, 5,000  bushels  of  wheat  at  93^  cents  per  bushel,  to  be  de- 
livered at  seller's  option  dnring  the  month  of  May  following. 
On  the  26th  day  of  the  same  month  they  bought  for  appellee 
another  5,000  bushels  at  94  cents,  also  for  May  delivery.  For 
convenience,  these  will  be  referred  to  as  a  single  purchase  of 
10,000  bushels. 

Stevens  &  Co.  were  commission  men,  doing  business  on  the 
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Chicago  Board  of  Trade,  buying  and  selling  gl*ain  for  others 
on  margins.  Snyder  was  a  traveling  salesman  for  a  mercan- 
tile house,  being  most  of  the  time  absent  from  the  city,  on  the 
road.  At  the  time  of  giving  his  order  for  tiie  purchase  of  the 
wheat,  Snyder  had  a  balance  of  about  $900  in  the  hands  of 
Stevens  &  Co.,  which  he  left  with  them  as  a  margin  on  the 
deal  in  question.  The  market  soon  after  declining,  Stevens  & 
Co.  were  compelled  to  suspend  payment,  being  called  on 
for  margins  on  all  their  purchases,  to  which  they  were  unable 
to  respond,  and  all  their  trades  were  closed  out  for  want  of 
margins,  on  the  19th  day  of  April  1879,  Snyder  not  having, 
meanwiiile,  put  up  any  additional  margin  on  his  purchase. 
At  the  time  of  Steven  <fe  Co.'s  failure  Snyder's  margin  was  not 
entirely  exhausted,  there  being  still  about  $175  standing  to  his 
credit  after  the  payment  of  the  loss  on  his  purchase. 

It  was  claimed  by  Snyder  that  it  was  agreed  between  Stevens 
&  Co.  and  himself,  that  they  were  not  to  close  out  his  deal  un- 
til his  margin  was  wholly  exhausted,  and  that  they  were  to 
notif}'  him  in  case  the  market  should  decline,  so  as  to  give  him 
an  opportunity  to  make  good  his  margin.  Both  these  propo- 
sitions were  denied  by  Stevens  &  Co.,  who  claimed,  on  the  oth- 
er hand,  that  the  usual  margin  of  about  ten  per  cent.,  or  ten 
cents  on  a  bushel,  was  to  be  kept  good;  and  that  in  the  event 
of  a  decline,  if  the  margin  should  fall  below  that  amount,  they 
were  authorized  to  sell;  and  they  also  claimed  that  they  were 
not  required  to  give  notice  before  selling,  by  reason  of  appel- 
lee's express  waiver,  he  agreeing,  in  view  of  his  rapid  changes 
from  place  to  place,  to  keep  himself  advised  as  to  the  state  of 
the  market,  and  to  keep  his  margin  good.  Testimony  was  in- 
troduced on  these  points  by  both  parties. 

These  controverted  questions  of  fact  were  passed  upon  by 
the  jury,  and  were  found  in  favor  of  the  plaintiff,  and  we  can- 
not say  that  their  finding  is  not  supported  by  a  preponderance 
of  the  evidence.  But  exception  is  taken  by  appellants  to  the 
action  of  the  court  in  respect  to  one  ground  of  defense  of 
which  they  sought  to  avail  themselves,  but  which  the  court  ex- 
cluded from  the  jury.  It  was  claimed  by  appellants  that  Sny- 
der, after  being  informed  that  his  deal  had  been  closed  out, 
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made  no  objection  thereto  nntil  long  afterwards,  and  that  by 
his  silence  he  assented  to  and  acquiesced  in  the  sale. 

It  appears  from  the  bill  of  exceptions,  that  at  the  conclusion 
of  the  testimony,  the  defendant's  counsel  was  requested  by  the 
conrt  to  state  to  the  court  the  law  of  the  case  as  he  under- 
Btood  it  to  be,  and  that  in  obedience  to  said  request,  said  coun- 
sel claimed,  among  other  grounds  of  defense,  that  the  acquies- 
cence of  the  plaintiff  in  the  sale  of  the  wheat  by  the  defendants 
might  be  implied  from  the  law  and  the  testimony,  and  that  he 
would  so  argue  to  the  jury.  And  thereupon  the  court  declared 
that  there  was  not  a  particle  of  evidence  to  sustain  any  acqui- 
escence  by  the  plaintiff,  either  express  or  implied,  and  the  court 
refused  to  allow  defendant's  counsel  to  state  or  argue  such 
point  to  the  jury,  to  which  ruling  and  decision  of  the  court 
defendants  excepted. 

It  is  a  settled  rule  of  practice  in  this  State,  that  the  court 
is  not  justified  in  instructing  the  jury  that  any  alleged  fact  has 
not  been  proved  when  there  is  any  evidence,  however  slight, 
tending  to  establish  it;  and  we  do  not  understand  that  the 
learned  judge  before  whom  this  case  was  tried,  entertained  a 
contrary  view;  but  his  remarks  were  based  upon  the  assump- 
tion that  there  was  an  entire  absence  of  proof  tending  to  show 
an  acquiescence  by  the  plaintiff.  In  tiiis  view  of  the  case  we 
think  the  court  erred. 

Conceding  that  the  evidence  of  acquiescence  was  very  slight, 
we  cannot  say  that  there  was  no  evidence  tending  to  prove  it. 
On  the  5th  day  of  May,  1879,  appellants  wrote  appellee  as  fol- 
lows: 

Chicago,  May  5,  1879. 
"  J/>.  John  H,  Snyder — Dear  Sir: 

Tour  letter  of  the  29th,  from  Hayes  City,  is  received,  and  I 
have  delayed  answering  it  because  bad  news  is  best,  perhaps, 
put  oft*  till  the  last  moment.  Not  to  enlarge  on  the  matter, 
on  the  18th  of  April,  we  were  compelled  to  suspend  payment? 
and  being  called  for  margins  on  all  our  purchases,  we  could 
not  respond.  This,  of  course,  brought  our  business  at  an  end, 
with  all  trades  closed,  on  the  19th  ult,  Saturday.  I  have  been 
trying  to  settle  it  and  get  into  line  once  more,  but  can  onl^ 
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say  that  what  we  now  owe  will  all  be  paid  in  full,  but  ranst 
collect.     We  cannot  say  too  much  as  to  our  disappointment ; 
that  is  now  too  late.     Will  be  ready  to  see  you  and  talk  over 
the  past  and  future;  shall  open  a  new  trade  very  soon. 
Respectfully  yours, 

«E.B.  Stevens  &  Co." 

The  letter  was  received  by  appellee  at  Florence,  Kansas, 
May  16th.  To  this  letter  he  made  no  reply.  What  may  have 
been  his  reasons  for  remaining  silent,  whether  fi-oln  a  knowl- 
edge that  the  market  had  gone  against  him,  and  he  had  con- 
cluded to  submit  to  the  loss,  or  whether  it  was  from  some 
other  reason,  is  left  to  conjecture.  It  does  not  appear,  how- 
ever, that  he  made  any  inquiry  as  to  the  particulars  of  the 
sale  of  his  wheat  until  the  4th  or  5th  of  June  following,  when 
wheat  had  advanced  about  ten  cents  a  bushel.  He  knew  that 
his  wheat  was  being  carried  with  other  purchases  of  appellant's 
at  the  time  of  their  failure.  The  testimony  shows  that  be 
was  not  unfamiliar  with  the  general  course  of  business  of 
commission  men  on  the  board  of  trade,  having  himself  been 
in  the  habit  of  dealing  through  them,  and  it  is  not  unreason- 
able to  suppose  that  he  understood  from  the  tenor  of  appel- 
lant's letter  that  his  pending  deal  was  included  among  those 
they  had  been  forced  to  close  out.  The  letter,  it  is  true,  did 
not  give  him  particulars,  but  it  stated  that  their  failure  to  re- 
spond to  the  calls  for  further  margins  had  brought  their  busi- 
ness to  an  end  "  with  all  trades  closed  out."  It  is  hardly  pos- 
sible he  should  not  have  inferred  that  his  trade  had  gone  witli 
the  rest.  Ilis  subsequent  silence  for  a  period  of  twenty  days 
was  a  circumstance,  even  if  it  be  admitted  to  be  a  slight  one, 
from  which  appellants  had  the  right  to  argue  to  the  jury 
either  that  he  acquiesced  in  the  sale,  or  that  it  was  evidence 
tending  to  prove  an  admission  by  appellee  that  appellants  had 
the  right,  under  their  contract,  to  sell  for  a  failure  on  his  part 
to  keep  his  margin  good. 

The  question  is,  not  how  much  or  how  little  it  proved,  but 
was  it  evidence  that  tended  to  prove  the  point  made  by  ap- 
pellants? We  are  of  the  opinion  that  it  was,  and  that  it  was 
appellants'  right  to  have  it  passed  upon  by  the  jury,  to  be  by 
them  given  such  weight  as  they  might  deem  it  entitled  to. 
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For  the  reasons  hereinabove  stated,  the  judgment  of  the 
conrt  belew  must  be  reversed,  and  the  cause  remanded  for  a 

new  trial.   ^ 

^  Beversed  and  remanded. 


West  Chicago  Alcohol  Works 
Charles  Sheer. 

1.  CoNFLicTiNo  EVIDENCE— Finding  op  jukt.— Where  the  evidence 
is  conflicting,  the  court  will  not  interfere  with  the  finding  of  the  jury,  unless 
the  verdict  is  manifestly  against  the  preponderance  of  the  evidence. 

2.  Competency  op  evidence. — ^The  competency  of  evidence  admitted 
by  consent  cannot  afterwards  be  called  in  question. 

3.  Intekebt. — ^Where  premises  are  leased,  the  rent  to  be  paid  monthly, 
the  amount  thus  stipulated  to  be  paid  becomes  a  liquidated  account,  by  the 
terms  of  the  agreement,  and  interest  is  properly  allowable  on  the  sums  as 
they  become  due. 

4.  Computation  op  intekest  by  witness. — It  is  not  error  to  allow  a 
witness  to  testify  as  to  the  amount  of  interest  due  by  his  own  computation. 
Such  evidence  is  admitted  merely  to  aid  the  jury  in  the  dispatch  of  business. 
They  are  not  bound  by  the  computation  so  made. 

Error  to  the  Circuit  Court  of  Cook  county.  Opinion  filed 
February  8,  1881. 

This  was  an  action  of  assumpsif,  brought  by  the  defendant 
in  error  against  tlie  plaintiff  in  error,  an  incorporated  com* 
pany,  upon  an  alleged  agreement  of  leasing,  by  the  former  to 
the  latter,  of  the  premises  known  as  Nos.  10  and  11  West 
Handolph  street,  in  the  city  of  Chicago.  It  was  claimed  by 
the  plaintiff  below  that  he  leased  to  the  defendant  corporation 
the  premises  in  question  from  Oct.  7,  1876,  to  May  1,  1877. 
at  a  monthly  rental  of  $208  for  the  months  of  October,  No- 
vember and  December,  and  $275  per  month  thereafter,  to 
May  1,  1877.  The  contract  was  verbal,  but,  as  claimed  by 
the  plaintiff,  was  to  have  been  reduced  to  writing,  which,  how- 
ever,  was  never  done. 
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The  defendant  denied  the  making  of  any  contract  whatever 
with  the  plaintiff,  and  claimed  that  the  company  took  partial 
possession  of  the  premises  under  an  arrangement  with  one 
Ilutchins,  who  had  previously  had  some  interest  therein,  and 
not  under  any  contract  or  agreement  with  the  plaintiif;  and 
that  upon  learning  two  or  three  days  after  taking  possession, 
that  the  plaintiff  intended  to  charge  the  company,  as  tenant, 
for  the  rent,  the  company  immediately  vacated  and  abandoned 
the  premises. 

The  case  was  tried  by  a  jnry,  wljo  rendered  a  verdict  for  the 
plaintiff  for  $1,997.18,  which  included  about  $300  of  interest 
The  defendant's  motion  for  a  new  trial  was  denied  by  the 
court,  to  which  the  defendant  duly  excepted,  and  the  plaintiff 
had  judgment  for  the  amount  found  by  the  jury.  The  defend- 
ant brings  the  case  to  this  court  by  writ  of  error,  and  assigns 
various  errors. 

Mr.  S.  K.  Dow,  for  plaintiff  in  error  ;  that  something  more 
than  mere  delay  in  payment  is  necessary  to  bring  the  case 
within  the  statute  allowing  interest,  cited  Aldrich  v.  Dun- 
ham, 16  111.  403  ;  Kennedy  v.  Gibbs,  15  111.  406  ;  Sammis  v. 
Clark,  13  111.  544  ;  Ilitt  v.  Allen,  IS  111.  592  ;  Clement  v,  Mc- 
Council,  14  111.  154 ;  McCorinick  v.  Elton,  16  111.  205. 

Mr.  Francis  Lackner,  and  Mr.  Sidney  E.  Eastman,  for 
defendant  in  error  ;  that  if  the  jury  find  there  was  a  leasing, 
there  being  no  dispute  about  the  terms,  they  must  find  also  the 
terms  as  testified  to  by  plaintiff,  cited  Clark  v.  Dutton,  69 
111.  521. 

This  was  a  liquidated  debt,  and  plaintiff  was  entitled  to 
interest :  Ditch  v.  VoUhardt,  82  111.  134  ;  Maltinan  v.  William- 
son, 69  111.  423. 

Interest  is  recoverable  on  the  ground  of  unreasonable  delay  ; 
Clark  V.  Osborn,  75  111.  615. 

The  corporation  is  bound  by  the  admissions  of  its  president : 
Charles  R.  K  R.  Co.  v.  Blake,  12  Rich.  635  ;  Lewanee  Mining 
Co.  V.  McMahon,  1  Head.  582  ;  Moore  v.  Conn.  R  R.  R  Co, 
6  Gray  451 ;  Lane  v.  Boston  and  Albany  R  R.  Co.  112  Mass. 
455  ;  Sussex  Ins.  Co.  v.  Woodruff,  26  K  J.  541  ;  Maleck  v. 
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Tower  Grove  R  E.  Co.  57  Mo.  17 ;  C.  B.  &  Q.  R  R  Co.  v. 
Coleman,  18  111.  297  ;  Thompson  v.  Mawhineney,  17  Ala.  362  ; 
McBride  v.  Thompson,  4  Ala.  40. 

"Wilson,  J.  The  main — indeed,  the  only  controverted  ques- 
tion of  fact  in  the  case — was  as  to  whether  or  not  the  parties 
made  the  alleged  agreement  The  plaintiff  below  testified  pos- 
itively to  the  making  of  the  lease  and  to  its  terms,  while  the 
president  of  the  company  was  equally  positive  hi  his  denial 
that  any  agreement  whatever  was  made  with  the  plaintiff. 
They  were  respectively  corroborated,  more  or  less,  by  other 
witnesses  and  by  the  facts  and  circumstances  surrounding  the 
case.  This  conflict  in  the  evidence  necessarily  involved  the 
credibility  of  the  witnesses,  and  it  was  thus  a  case  coming  pe- 
culiarly within  the  province  of  a  jury  to  pass  upon.  With  the 
finding  of  the  jury  the  cx>urt  should  not  interfere,  unless  the 
verdict  is  manifestly  against  the  preponderance  of  the  evidence. 
We  cannot  say  that  it  is  so,  and  must  therefore  hold  that  the 
making  of  the  lease  as  claimed  by  the  plaintiff  is  to  be  consid- 
ered as  established. 

As  no  complaint  is  made  of  the  instructions  given  by  the 
court  to  the  jury,  it  remains  to  be  considered  first,  whether  the 
court  erred  in  its  rulings  upon  the  admission  of  testimony; 
and  secondly,  whether  the  plaintiff  was  entitled  to  interest. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  in  error, 
that  the  court  erred  in  admitting  evidence  of  the  declaration 
of  the  president  of  the  company  made  subsequently  to  the 
time  of  the  making  of  the  lease;  and  we  have  been  furnished 
with  a  printed  brief  on  the  part  of  the  defendant  in  error  in 
support  of  the  Cf)mpetency  of  the  testimony.  It  seems  to  have 
escaped  the  notice  of  the  counsel  on  both  sides  that  the  testi- 
mony complained  of  was  admitted  with  the  express  consent  of 
the  attorney  who  tried  the  case  for  the  defendant.  The  bill  of 
exceptions  shows  that  while  objection  to  the  testimony  when 
first  offered  was  made,  the  objection  was  subsequently  with- 
drawn, and  full  consent  was  given  by  the  defendant's  attorney  to 
the  admission  of  the  testiAony.  The  competency  of  evidence 
admitted  by  consent  cannot  be  afterwards  called  in  question. 
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It  is  next  nrged  by  the  plaintiff  in  error,  that  the  court  be- 
low erred  in  holding  that  interest  was  allowable  on  the  claim 
of  defendant  in  error.  From  plaintiff  in  error's  view  of  the 
case,  certainly  interest  should  not  be  allowed,  for  its  view  ex- 
cludes the  allowance  of  the  principal;  but  from  defendant  in 
error's  view  of  the  case,  which  we  must  assume  to  be  the  true 
one,  we  are  of  the  opinion  that  it  was  competent  to  allow  in- 
terest. There  was  no  material  disagreement  as  to  the  terms 
of  the  lease.  The  dispute  was  as  to  whether  any  lease  was  in 
fact  made.  In  finding  that  the  lease  was  made,  the  jury  neces- 
sarily found  that  its  terms  were  those  testified  to  by  the  plain- 
tiff. By  the  terms  of  the  agreement  as  thus  found,  the  de- 
fendant contracted  to  pay  the  plaintiff  a  fixed  and  stipulated 
sum  for  the  rental  of  the  premises  from  Oct  7,  1876,  to  May 
1,  1877.  The  amount  thus  stipulated  became  liquidated  by 
the  terms  of  the  agreement  itself.  Nothing  further  was  nec- 
essary to  be  done  to  make  it  a  liquidated  account,  and,  under 
our  statute,  interest  is  properly  allowable  where  the  account 
has  been  liquidated  between  the  parties.  The  case  is  brought 
directly  within  Maltman  v.  Williamson,  69  111.  423,  which  was 
a  suit  brought  to  recover  the  agreed  price  of  fifty  barrels  of 
apples  sold  to  the  defendant  for  cash  on  delivery.  The  court 
say:  "  This  was  not  an  open  or  running  account,  but  a  certain 
definite  sum,  due  at  a  specified  time.  On  this,  under  the  stat- 
ute, interest  was  allowable." 

So,  also,  in  Clark  v.  Dutton,  69  111.  521,  where  the  defend- 
ant, being  indebted  to  the  plaintiff  for  certain  articles  of  per- 
sonal property  and  money,  for  which  he  agreed  to  give  his 
promissory  note,  but  refused  to  do  so,  the  court  held  that  it 
did  not  require  the  execution  of  the  note  to  liquidate  the  claim ; 
that  a  debt  is  liquidated  when  it  is  made  certain  by  the  agree- 
ment of  the  parties  how  much  is  due  and  when  it  is  payable, 
and  the  plaintiff  was  allowed  to  recover  interest.  To  the  same 
effect  is  the  case  of  Ditch,  Adm'r,  v.  Vollhardt,  82  111.  134,  in 
which  it  was  held  that  where  the  sum  due  from  one  party  to 
another  is  fixed,  certain  and  agreed  upon,  interest  is  recovera- 
ble thereon  after  it  is  due.  These  cases  are  decisive  of  the 
present  case  in  respect  to  the  allowance  of  interest. 
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It  IB  fnrther  objected,  that  the  court  erred  in  allowing  a  wit- 
ness to  make  a  computation  and  testify  as  to  the  amount  of  in- 
terest due.  This  objection  is  without  any  force.  The  evidence 
is  admitted  merely  to  aid  the  jury  in  making  a  more  speedy 
computation,  and  thereby  to  facilitate  the  despatch  of  business. 
The  jury  are  not  bound  by  the  computation  thus  made  by  the 
witness,  as  it  seems  they  were  not  in  the  present  instance,  but 
are  themselves  to  ultimately  determine  what  is  the  true  amount 
of  the  plaintiff* 's  damages. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


8    37jl 

Bernhard  Kihlholz  I-S-Jwi 

V. 

Hexry  Wolff. 

1.  Chancery— Power  of  court  to  change  decree  at  subsequent 
TKRH. — A  court  of  chancery  has  no  power  to  revise  its  original  decree,  at  a 
subsequent  term,  by  changing  one  of  its  dii'ecfcions  in  respect  to  possession 
of  the  mortgaged  premises.  Such  an  alteration  is  not  an  error  in  fact,  that 
may  be  cured  by  motion  in  the  court  below. 

2.  Error  in  fact — Meaning. — '*  Error  in  fact "  is  a  phrase  of  rather 
definite  legal  meaning.  It  is  error  in  the  process  such  as  non-age  of  the  par- 
ties, and  at  common  law,  coverture  of  the  plaintiif. 

8.  Possession  of  mortgaged  premises.— A  defendant  is  entitled  to 
possession  of  the  mortgaged  premises  until  the  time  for  redemption  expires. 
and  the  master's  deed  is  executed,  and  it  was  error  to  enter  a  decree  for 
possession  upon  the  giving  of  the  master's  certificate  of  purchase. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.  Opinion  filed  March  1, 
1881. 

Messrs.  Dent  &  Black,  for  appellant;  that  exacting  commis- 
sions of  the  borrower  is  an  infraction  of  usury  laws,  cited 
Meagoe  v.  Simmons,  1  Mood.  &  M.  121;  Oondit  v.  Baldwin, 
21  N.  Y.  219;  Bank  of  U.  S.  v.  Owens,  2  Pet.  536;  Eeinback 
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V.  Crabtree,  77  111.  182;  Mitchell  y.  Lyman,  77  111.  525;  Drisr 
coll  V.  Tan  nock,  76  III.  154;  Hine  v.  Handy,  1  Johns.  Ch. — ; 
Gates  V.  ifackethal,  57  111.  534. 

Mr.  W.  D.  BiSHOPP  and  Mr.  Thomas  Mobeison,  for  appellees; 
that  a  party  may  take  from  the  borrower  a  reasonable  com- 
pensation for  services  in  procuring  the  money,  when  there  is  no 
intent  to  evade  the  law,  if  done  at  the  request  of  the  borrower, 
and  with  his  express  promise  to  pay,  cited  Thurston  v.  Cor- 
nell, 38  N.  Y.  281;  Shirley  v.  Spencer,  4  Gilm.  583;  Eaton  v. 
Alger,  2  Abb.  App.  5;  Beadle  v.  Munson,  30  Conn.  175;  Har- 
ger  V.  McCulloch,  2  Denio,  119;  First  Nat.  Bank  v.  Canstey, 
34  Ind.  149;  Brown  v.  Harrison,  17  Ala.  774;  3  Parsons  on 
Contracts,  133;  Tyler  on  Usury,  130;  Haynes  v.  Fry,  15  Ves, 
120;  Palmer  v.  Boher,  1  M.  &  S.  56;  Burden  v.  Parry,  2  T. 
E.  52. 

Corrections  of  the  record  in  the  court  below  may  be  made 
after  appeal:  Morris  v.  Casner,  67  111.  536;  Church  v.  En- 
glish, 81  111.  442;  People  v.  Quick,  92  III.  580;  Freeman  on 
Judgments,  §  71;  Doan  v.  Glenn,  1  Colo.  456;  King  v.  State, 
4  Ark.  188;  Williams  v.  Caermarthen,  17  Eng.  Rep.  341; 
Hawes  v.  Hawes,  33  111.  287;  T.  P.  &  W.  R.  R  Co.  v.  Butler, 
53  111.  323;  McCormick  v.  Wheeler,  36  111.  114, 

McAllister,  P.  J.  This  was  a  proceeding  upon  bill,  an- 
swer and  replication,  in  chancery,  to  foreclose  two  certain 
deeds  of  trust  to  secure  the  payment  of  money,  by  appellant. 
The  answer  set  up  usury.  The  case  was  referred  to  the  mas- 
ter upon  the  questions  of  usury,  and  the  amount  justly  due 
and  owing  by  appelhiut  to  appellee.  On  the  master's  report 
a  decree  was  entered  February  3,  1880,  finding  the  amount 
due  from  defendant  to  complainant  to  be  $4,080.10,  which 
defendant  was  required  to  pay  within  one  day  from  date  of 
decree,  with  interest;  and  directed  that  in  default  of  payment, 
the  premises  be  sold  by  the  master  on  notice,  who  should  issue 
his  certificate  to  the  purchaser.  After  other  directions  in  the 
usual  form,  the  decree  directs,  that  upon  the  delivery  by  the 
master  of  his  certificate  of  purchase  to  the  purchaser,  the  latter 
or  his  representative,  be  let  into  possession;    and  that  anj 
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party  being  in  possession  of  the  premises,  shall  surrender 
possession  to  such  purchaser.  It  appears,  and  is  conceded  by 
counsel  for  appellee,  that  the  amount  found  due  was  too  large 
by  $18.16.  But  there  was  no  remittitur  filed  in  this  court 
While  this  cause  was  pending  here  on  appeal,  and  at  a  term 
subsequent  to  that,  at  which  the  original  decree  was  entered, 
a  motion  was  made  in  the  court  below,  on  behalf  of  appellee, 
and  based  on  affidavit,  to  amend  such  decree  in  the  particulars 
above  mentioned.  An  order  was  there  made  Dec.  2,  1880, 
amending  that  decree  in  pursuance  of  the  motion,  and  a  tran- 
script has  been  filed  here,  to  obviate  the  errors  assigned  in 
respect  to  said  matters. 

It  is  clear  the  appellee  could  have  obviated  the  error  in  the 
amount  found  due,  by  filing  a  remittitur  in  this  court,  but  did 
not  do  so.  We  are  not  prepared  to  say  tliat  the  court  below 
was  without  authority  to  correct  that  mistake,  if  apparent  upon 
the  master's  report  at  the  time  it  was  done.  Weston  v.  Hag- 
gerston,  Cooper  R.  134,  seems  to  go  that  length.  Lilly  v. 
Shaw,  59  III.  77;  Hurd  v.  Goodrich,  lb.  450, 

But  we  are  of  opinion  that  such  court  had  no  power,  at  a 
subsequent  term,  to  revise  its  original  decree,  by  changing  one 
of  its  directions  in  re8])ect  to  possession  of  the  mortgaged 
premises.  Such  an  alteration  is  not  within  any  of  the  excep- 
tions to  the  general  rule,  that  a  decree  cannot  be  altered  or 
amended  at  a  term  subsequent  to  that  at  which  it  was  ren- 
dered. That  rule  is  not  affected  by  the  statute  abolishing 
writs  of  error  coram  noiisy  and  allowing  errors  in  fact  to  be 
corrected  upon  the  motion  within  five  years.  Fix  v.  Quinn, 
75  HI.,  232;  Coursen  v.  Hixon,  78  111.  339. 

"Error  in  fact "  is  a  phrase  of  rather  definite  legal  meaning. 
Error  in  the  judgment  or  decree  itself  cannot  be  regarded  as 
error  in  fact.  It  is  error  in  the  process,  such  as  non-age  of 
the  parties,  and  at  common  law  coverture  of  the  plaintiff.  The 
writ  of  error  returnable  before  the  same  court  for  the  correc- 
tion of  errors  in  fact,  never  proceeded  upon  error  of  the  judge 
or  court.  Tomlin's  Law  Diet.  Tit.  Error;  2  Sharswood's 
Blackstone,  Book  3,  p.  407,  note  5;  2  Bouv.  Law  Diet.  Tit. 
Writ  of  Error  2,  p.  681. 
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The  direction  in  the  decree  as  to  the  defendant's  surrender- 
ing  possession  to  the  purchaser,  upon  the  latter  obtaining  the 
master's  certificate  of  purchase,  was  in  contravention  of  law. 
The  defendant  was  entitled  to  possession  during  the  period 
allowed  for  redemption,  and  until  the  master's  deed  was  exe- 
cuted. The  error  was,  therefore,  one  of  law,  and  in  the  decree 
itself. 

We  are  of  opinion  that  the  finding  below  upon  the  question 
of  usury  was  not  erroneous.  The  evidence  is  so  conflicting 
we  cannot  say  there  was  a  preponderance  in  favor  of  appel- 
lant But  for  the  errors  above  indicated  the  decree  of  the 
court  below  will  be  reversed  and  the  cause  remanded,  for  fur- 
ther proceedings  in  conformity  with  the  views  herein  expressed. 

Keversed  and  remanded. 


\^^  Charles  Lehman,  Impl'd, 

''  V. 

Louise  Whittington. 

'  1.  FoRCiBLB  DETAINER — Demand  IN  WRITING. —  A  party  who  has 
purchased  premises  at  a  foreclosure  sale,  may,  after  the  expiration  of  the 
time  for  redemption,  bring  forcible  detainer  therefor,  after  a  demand  in  writ- 
ing for  the  possession  of  the  premises.  A  demand  in  writing  is  a  condition 
precedent  to  plaintiff's  right  of  recovery. 

2.  Proof  of  service  of  demcand. — In  such  cases  there  must  be  proof 
that  the  written  demand  was  served  upon  the  defendant  before  the  com- 
mencement of  the  suit.  No  presumption  of  its  being  served  arises  from  the 
fact  that  such  demttnd  was  admitted  in  evidence. 

3.  Right  to  possession  must  be  shown. — Appellee  claimed  under  a 
purchase  at  a  trustee's  sale,  under  one  Cook,  as  mortagagor,  there  being 
nothing  to  show  that  Cook  had  a  title,,  and  appellant  being  then  in  posses- 
sion, it  was  incumbent  upon  appellee  to  show  that  appellant  was  claiming 
under  Cook. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogers,  Judge,  presiding.  Opinion  filed  March  1, 
1881. 

This  was  an  action  of  forcible  detainer,  brought  by  appellee 
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before  a  justice  of  the  peace  against  appellant  Lehman  and 
Ernst  Pagle,  to  recover  the  possession  of  certain  premises  of 
which  Lehman  was  in  possession  by  Pagle  as  his  tenant.  The 
case  was  taken  by  appeal  to  the  circuit  court,  where  a  trial  was 
liad,  resulting  in  a  judgment  for  the  plaintiff.  Lehman  brings 
tlie  case  to  this  court  for  review. 

It  appears  from  the  bill  of  exceptions  that  appellee  pur- 
chased the  premises  in  question  at  a  trustees  sale,  made  under 
the  powers  expressed  in  a  trust  deed,  executed  Iby  one  Francis 
Cook  and  wife  to  William  C.  Grant  to  secure  certain  promis- 
sory notes  payable  to  appellee,  and  obtained  a  trustee's  deed 
therefor  from  Grant  as  such  trustee.  Upon  the  trial  in  tlie 
court  below,  appellee  read  in  evidence  a  notice  and  demand  in 
writing  for  the  possession  of  the  premises  in  question,  but  of- 
fered no  proof  that  the  same  had  been  served  upon  the  defend- 
ant prior  to  the  bringing  of  suit. 

Tlie  other  facts  in  the  case  sufficiently  appear  in  the  opinion 
of  the  court. 

Mr.  C.  Stuart  Beathe,  for  appellant;  that  there  must  be  a 
demand  in  writing  for  possession,  cited  Rev.  Stat.  1874, 536,  §  2. 

It  must  appear  that  appellant  held  under  the  maker  of  the 
trust  deed:  Rice  v.  Brown,  77  111.  649;  Jackson  v.  Warren, 
32  111.  331. 

A  person  in  actual  possession  is  presumed  to  be  the  owner  of 
the  fee:  Doty  v.  Burdick,  83  111.  473. 

This  suit  must  be  brought  within  some  of  the  provisions  of 
the  forcible  detainer  act:  Steele  v.  Price,  11  111.  92;  Steiner  v. 
Priddy,  28  111.  179;  Haskins  v.  Haskins,  67  111.  446. 

The  fact  of  service  of  the  notice  must  be  proved:  Hinter- 
berger  v.  Wendler,  2  Brad  well,  407;  Doran  v.  Gillespie,  64 
111.  366;  Ball  v.  Peck,  43  111.  482;  Wheeler  v.  Fisk,  2  Brad- 
well,  447;  Vennum  v.  Vennum,  66  III.  430. 

A  judgment  unsupported  by  evidence  cannot  stand:  Ragor 
V.  Kendall,  70  111.  96. 

Messrs.  Grant,  Swift  &  Brady,  for  appellee,  cited  Hayes 
V.  Lawver,  83  111.  182;  Hewitt  v.  Jones,  72  111.  218. 
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Wilson,  J,  Two  grounds  are  urged  by  appellant  for  the  re- 
versal of  tbe  judgment:  First,  that  there  was  no  proof  of  ser- 
vice of  the  notice  and  demand  for  the  possession  of  the  prem- 
ises in  question;  Second,  that  appellee  tailed  to  show  that  ap- 
pellant was  in  possession  of,  or  claimed  any  right  to  the  prem- 
ises through  Cook,  the  grantor  in  the  trust  deed.  Both 
grounds  we  think  are  well  taken.  The  theory  of  appellee's 
case  was  that  appellant,  Lehman,  was  by  his  tenant,  Pagle,  in 
possession  of  tlie  premises,  under  Cook,  and  that  appellee,  hav- 
ing purchased  the  same  at  a  sale  made  by  Grant  as  trustee,  and 
obtained  from  him  a  trustee's  deed  therefor,  was  entitled  to  her 
action  of  forcible  detainer  against  Lehman  to  recover  the  pos- 
session. Tlie  sixth  specification  of  section  2  of  the  act  in  rela- 
tion to  forcible  entry  and  detainer,  provides  that  when  land 
has  been  sold  under  a  power  of  sale  in  any  mortgage  or  deed 
of  trust  contained,  and  the  party  to  such  mortgage  or  deed  of 
trust,  after  the  expiration  of  the  time  of  redemption  has  ex- 
pired, refuses  or  neglects  to  surrender  possession  thereof,  "af- 
ter demand  in  writing  by  the  person  entitled  thereto,'*  an 
action  of  forcible  detainer  may  be  maintained. 

By  this  statute  a  demand  in  writing  for  the  possession  of  the 
premises,  before  the  commencement  of  the  suit,  is  a  condition 
precedent  to  the  plaintiff's  right  of  recovery.  The  remedy 
being  purely  statutory,  must  be  pursued  in  strict  accordance 
with  the  requirements  of  the  statute.  It  appears  from  the  bill 
of  exceptions  that  the  plaintiff  read  in  evidence  a  notice  and 
demand  in  writing  for  the  possession  of  the  premises,  but 
offered  no  proof  that  the  same  had  been  served  upon  the  de- 
fendant before  the  commencement  of  the  suit.  It  is  claimed, 
however,  by  appellee's  counsel  that  proof  of  service  was  waived 
by  the  defendant's  attorney  at  the  time,  but  as  such  waiver  is 
not  admitted,  and  does  not  appear  in  the  bill  of  exceptions,  nor 
elsewhere  in  the  record,  the  case  must  be  taken  as  if  proof  of 
service  was  neither  offered  nor  waived. 

But  it  is  insisted  that,  inasmuch  as  the  demand  for  posses- 
sion was  admitted  in  evidence,  it  will  be  presumed  that  it  was 
suflBcient,  and  that  it  would  not  have  been  admitted  unless  ser- 
vice thereof  had  been  first  shown.    The  demand  for  possession 
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is  not  set  out  in  the  record,  but  if,  as  was  ruled  in  Hayes  v. 
Lawver,  83  111.  182,  it  is  to  be  presumed  that  the  terms  of  the 
demand  were  in  conformity  with  the  statute,  it  by  no  means 
follows  that  any  presumption  arises  that  the  demand  had  been 
served  upon  the  defendant.  Proof  of  the  demand,  and  proof 
of  its  due  service,  are  separate  and  distinct  links  in  the  plain- 
tiflPs  chain  of  evidence,  and  the  court  would  not  necessarily  re- 
quire that  the  one  should  precede  the  other  in  the  order  of 
proof.  The  proof  of  service  of  the  demand  if  not  waived, 
should  have  been  preserved  in  the  record,  that  the  court  might 
judge  of  its  sufficiency.  For  aught  that  appears,  if  any  service 
^w-as  made,  it  may  have  been  by  reading  only,  without  leaving 
a  copy.  ^  As  was  said  in  Seem  v.  McLees,  24  111.  192,  ''  A  de- 
mand made  by  reading  a  paper  to  the  tenant  is  not  a  demand 
made  in  writing;  it  is  but  an  oral  demand.  The  statute  in- 
tended that  the  tenant  should  have  a  written  demand  to  which 
he  could  refer,  and  which  he  could  examine,  that  he  need  not 
depend  upon  his  memory  to  know  what  the  demand  was. " 

As  to  the  second  point,  it  is  enough  to  say  that  appellant 
was  not  a  party  to  the  Cook  trust  deed,  nor  was  there  any 
sufficient  evidence  that  he  was  in  possession  of  the  premises  un- 
der Cook.  It  appears  that  ho  had  had  some  negotiations  with 
a  view  of  purchasing  Cook's  interest  in  the  property,  but  upon 
being  furnished  with  an  abstract  of  the  title,  and  becoming  sat- 
isfied that  Cook  did  not  have  a  good  title,  he  declined  to  pur- 
chase. How  he  happened  to  be  in  possession  of  the  property, 
whether  he  entered  under  some  one  having  a  superior  title  to 
Cook's  or  otherwise,  does  not  appear. 

But  it  is  claimed  by  the  learned  counsel  for  appellee,  that  if 
the  case  does  not  fall  within  the  provisions  of  the  sixth  clause 
of  the  section  above  quoted,  appellee  was  entitled  to  recover  un- 
der the  second  clause,  which  provides  that  an  action  of  forcible 
detainer  may  be  maintained  "  when  a  peaceable  entry  is  made 
and  ]X)ssession  is  unlawfully  withheld. "  If  it  be  conceded 
that  that  provision  is  broad  enough  to  cover  a  case  like  the 
present,  we  do  not  see  that  it  can  avail  anything  to  appellee  un- 
der the  facts  proven.  As  appellant  was  in  the  peaceable  pos- 
session of  the  premises,  such  possession  did  not  become  wrong- 
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ful  as  against  appellee,  until  the  latter  had  shown  a  right  to 
the  possession;  and  as  her  right  to  the  possession  depended 
upon  such  title  as  she  acquired  from  Cook  under  his  trust 
deed,  and  he  not  being  shown  to  have  had  any  title,  it  is  diffi- 
cult to  perceive  how^  as  against  appellee,  the  possession  was 
unlawfully  withheld. 

If,  on  the  other  hand,  appellee  acquired  a  good  title  by  her 
purchase  at  the  trustee's  sale,  as  appellant  was  at  the  time  in 
the  peaceable,  and,  so  far  as  appears,  in  the  rightful  possession 
of  the  premises,  there  must  have  been  a  demand  and  refusal  to 
surrender  the  possession,  in  order  to  constitute  an  unlawful 
withholding  within  the  meaning  of  the  statute.  The  necessity 
of  such  demand  is  conceded  by  appellee's  counsel.  As  there 
was  no  proof  of  a  demand,  the  case  was  not  made  out. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 


Edward  Mendel 

V. 

Herman  Fink. 

1.  Recoupment — General  rule. — ^Recoupment  of  damages  arising  out 
of  the  same  transactions,  is  in  the  nature  of  a  cross-action,  and  the  defendant 

^  ,512  is  held  to  the  same  requirements  as  to  evidence  in  support  of  such  plea  as  he 
would  be  had  he  brought  a  distinct  action  against  the  plaintiff.  The  bur- 
den of  proof  is  upon  him  to  establish  all  the  essential  elements  of  a  cause  of 
action  by  a  preponderance  of  evidence. 

2.  Landlord  and  tenant — Damage  to  tenant  by  FLOODiNa  with 
WATER. — ^There  is  no  implied  contract  on  the  demise  of  real  estate,  that  it 
shall  be  fit  for  the  purposes  for  which  it  was  let,  and  in  the  absence  of  an  ex. 
press  contract  by  the  landlord  to  keep  the  premises  in  repair,  he  cannot  be 
made  liable  for  damage  caused  to  a  tenant  by  water  coming  from  a  water- 
closet  above  upon  his  goods  and  property. 

3.  When  landia)rd  liable. — In  order  to  make  a  landlord  liable  to  his 
tenant  for  such  injuries,  it  must  be  shown  that  the  agencies  causing  the  dam- 
age were  under  the  management  of  the  landlord  or  his  agent,  and  that  the 
damage  arose  by  reason  of  unskillful  use  of  such  agencies. 

4.  Damages. — Evidence  of  damages  resulting  to  an  under-tenant  of  the 
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tenant,  the  tenant  not  haying  been  obliged  to  pay  the  same,  is  not  admissible 
to  enhance  the  damages  in  an  action  between  the  tenant  and  his  landlord  for 


Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  Marcli  1, 
1881. 

This  was  a  proceeding  by  Mendel,  the  appellant,  upon  a 
distress  warrant  issued  Feb.  3,  1879,  for  $335,  as  rent  due 
from  appellee  Fink  upon  a  demise  by  the  former  to  the  latter 
of  stores  No.  129,  131,  133,  Van  Buren  street,  and  No.  26 
Pacific  Avenue ;  also  rooms  on  2nd  floor  of  127  Van  Buren 
street,  in  the  city  of  Chicago  ;  which  warrant  was  executed 
and  returned  to  the  clerk  of  the  county  court,  and  to  which 
Fink,  under  the  statute,  filed  the  pleas  of  nil  debet^  and  no 
rent  in  arrear.  Upon  the  trial  before  this  court  and  a  jury, 
Mendel  gave  in  evidence  a  lease  under  seal,  made  April  8, 1879, 
whereby  he  leased  all  of  said  premises,  except  the  rooms  on 
the  second  floor,  to  Fink,  from  May  1,  1878,  to  April  30,  1879, 
which  lease  was  executed  by  Fink,  by  which  he  covenanted  to 
pay  $1,560,  as  the  rent,  payable  in  monthly  installments  at  the 
end  of  each  month  of  $130  each  ;  he  also  covenanted  that  he 
had  received  the  demised  premises  in  good  order  and  condi- 
tion, and  that  all  plumbing,  water-pipes,  gas-pipes,  and  sewer- 
age should  be  at  his  risk.  Evidence  was  given  tending  to  show 
that  the  rooms  on  the  second  floor  were  rented  by  parol  at  $10 
per  month  ;  and  that  for  the  whole  tliere  was  rent  in  arrear 
to  the  amount  of  $335. 

For  the  defendant,  evidence  was  given  tending  to  show  that 
he  occupied  two  of  said  stores — one  for  a  sample-room,  the 
other  for  a  restaurant  Store  No.  129,  he  had  sub- let  to  one 
Bergheim,  who  was  a  dealer  therein  in  clothing  ;  that  several 
times  during  defendant's  occupancy  under  said  lease,  dirty  and 
bad-smelling  water  came  down  from  a  water-closet  above 
(where  the  same  was  located  was  not  shown)  upon  defendant's 
table  among  his  guests;  into  the  kitchen  while  cooking  was  be- 
ing done;  into  his  bar  and  on  his  billiard  tables;  in  conse- 
quence of  which  plastering  fell,  breaking  his  dishes  ;  his  prop- 
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erty  was  damaged  and  business  broken  up.  And  against  the 
objections  of  plaintiff,  evidence  was  given  tending  to  show  the 
amount  of  damage  sustained,  with  the  view  of  recouping  the 
same  from  the  claim  for  rent.  The  defendant  was  also  per- 
mitted, against  the  objection  of  plaintiff,  to  prove  that  af- 
ter he  had  sub-let  129  toBergheim,  the  goods  of  the  latter  were 
injured  by  the  same  means  ;  and  he,  making  a  claim  against 
defendant  for  damages,  such  claim  was  compromised  at  $50, 
which  defendant  paid  Bergheim.  This  evidence  was  appa- 
rently given  to  enhance  defendant's  damages,  and  there  was  no 
evidence  tending  to  show  that  defendant  was  liable  to 
Bergheim  for  any  damage  of  the  kind  to  him.  There . 
was  no  evidence  tending  to  show  any  fraud  on  the  part  of  Men- 
del at  the  time  of  making  the  lease,  or  contract  on  his  part  to 
keep  the  demised  premises  in  repair ;  neithv  was  there  any 
evidence  beyond  the  fact  of  the  water  coming  down,  tending 
to  show  negligence  on  his  part  in  respect  to  the  water-closet  or 
pipes  in  the  other  apartments  of  the  building,  either  as  to  their 
construction  or  use.  No  instructions  were  asked  or  given  on 
behalf  of  the  defendant ;  and  all  those  asked  for  plaintiff  wefe 
given  except  one,  as  follows  : 

"  If  the  jury  believe  from  the  evidence  that  the  defendant 
leased  the  premises  described  in  the  written  lease  introduced, 
and  that  by  the  terms  of  such  lease  the  defendant  aijreed  that 
"  all  plumbing,  water  pipes,  gas  pipes  and  sewerage"  should  be 
at  his  own  risk,  and  that  while  he  was  in  the  occupancy  of 
said  premises  his  goods  and  property  were  damaged  by  reason 
of  an  overflow  of  water  coming  from  the  plumbing  or  water 
pipes  on  the  floor  above,  the  one  occupied  by  the  defendant, 
and  that  such  overflow  was  either  an  accident,  or  caused  by 
some  third  party,  then  thej'  are  instructed  that  such  damage 
of  the  defendant,  if  any,  cannot  be  set  off  or  recouped  against 
the  plaintiff's  clairii  for  rent,  and  they  must  find  for  the  plain- 
tiff, and  in  arriving  at  the  amount  they  must  not  deduct  any 
sum  for  such  overflowing." 

The  jury  found  for  the  defendant;  and  the  court,  overruling 
plaintiff's  motion  for  a  new  trial,  gave  judgment  on  the  ver- 
di<tt,  and  the  plaintiff  appealed  to  this  court 


Digitized  by 


Google 


FiBST  DisTEicT— October  Term,  1880.       381 

Mendel  v.  Fink. 

Mr.  John  G.  Eeid,  for  appellant;  that  recoupment  will  be 
allowed  whenever  an  action  for  damages  arising  out  of  the 
subject-matter  of  the  suit  can  be  sustained,  cited  Peck  v. 
Brewer,  48  111.  54;  Burroughs  v.  Clancey,  53  111.  30. 

The  burden  of  proof  fs  on  the  party  setting  up  recoupment: 
East  V.  Crow,  70  111.  91. 

A  lessee  is  not  released  from  payment  of  rent  because  the 
premises  are  injured  during  the  tenancy:  Peck  v.  Ledwidge, 
25  111.  109;  Gridley  v.  City  of  Bloomington,  68  111.  47;  Chi- 
cago V.  O'Brennan,  65  111.  160;  Taylor's  Land,  and  Ten.  §  4. 

No  liability  can  attach  unless  it  appear  the  landlord  agreed 
to  make  repairs,  or  the  damage  was  caused  by  the  act,  procure- 
ment or  omission  of  the  landlord  or  his  agent:  Taylor  v.  Bai- 
ley, 74  111.  178. 

Generally,  against  the  right  of  defendant  to  recover  damages: 
1  Addison  on  Torts,  240;  Morgan  v.  Smith,  70  K  Y.  537; 
Gilhooley  v.  Washington,  4  Const.  217;  Moore  v.  Goodell,  34 
X.  Y.  527;  Olmstead  v.  Burke,  25  111.  86. 

Mr.  James  Lane  Allen,  for  appellee;  as  to  the  right  to  re- 
coup damages  against  a  daim  for  rent,  cited  Lynch  v.  Bald- 
win, 69  111.  210;  Pepper  v.  Eowley,  75  111.  262;  Lindley  v. 
Miller,  67  111.  244;  Streeter  v.  Streeter,  25  111.  155;  Leadbeater 
V.  Roth,  25  III.  587;  Wade  v.  Halligan,  16  111.  507;  Wright 
V.  Lattin,  38  111.  293 

McAllistkk,  p.  J.  Kecoupraent  of  damages  arising  out  of 
the  same  transaction,  is  in  the  nature  of  a  cross-action.  In 
order  to  a  defense  to  the  claim  of  plaintiif  below  for  rent,  by 
way  of  recoupment  of  damages  sustained  by  defendant,  by 
reason  of  the  alleged  nuisance,  the  latter  was  subject  to  the 
same  requirements,  in  respect  to  evidence,  to  which  he  would 
have  been  subject  had  he  brought  a  distinct  action  against  the 
plaintiff,  as  his  landlord,  to  recover  for  the  same  injury.  In 
that  case  the  burden  of  proof  would  have  been  upon  him  to 
establish  all  the  essential  elements  of  a  cause  of  action  by  a 
preponderance  of  evidence.  Was  that  requirement  met  in 
making  out  the  defense  which  prevailed  in  this  case?  We 
think  not    There  is  no  pretense  that  the  landlord  was  under 

Digitized  by  VjOOQ IC 


382  Appellate  Couets  of  Illinois. 

Mendel  y.  Fink. 

any  express  contract  to  keep  the  demised  premises  in  repair. 
It  is  clear  law,  that  except,  perhaps,  as  to  letting  a  furnished 
lionse  or  apartments,  there  is  no  implied  contract  on  the  de. 
mise  of  real  estate,  that  it  shall  be  fit  for  the  purposes  for  which 
it  was  let.  Taylor  on  Landlord  and  l^ant,  §  881,  and  cases 
in  note  1,  p.  294. 

A  liability  upon  contract,  express  or  implied,  being  excluded 
from  the  consideration  of  the  case,  then  the  question  arises, 
what  circumstances  should  be  shown  in  order  to  fix  the  land- 
lord with  responsibility  for  the  damages  in  question.  The  act 
of  providing  his  building  with  artificial  means  for  supplying 
it  with  water  and  water-closets,  is  of  itself  a  lawful  act,  and 
does  not  impose  upon  the  owner  any  obligation  in  the  nature 
of  a  guaranty  of  the  safety  to  occupants  of  a  lower  floor.  So 
that  if,  in  providing  such  means,  the  owner  makes  use  of  suf- 
ficient materials,  and  does  the  work,  or  causes  it  to  be  done  in 
a  reasonably  careful,  skillful  and  workmanlike  manner,  then 
he  would  be  liable  to  the  occupant  of  a  lower  fioor  only  for  an 
improper  or  negligent  use  of  such  agencies.  If  however 
they  were  not  under  his  management,  or  that  of  his  servants, 
but  were  under  the  management  of  a  tenant  or  tenants,  and 
the  latter  made  a  negligent  use  of  them,  the  landlord  would 
not  be  responsible.  The  basis  of  a  liability  in  the  absence  of 
contract  must,  therefore,  be  laid  in  some  act  of  malfeasance 
on  the  part  of  the  landlord,  or  negligence  in  him  or  his  serv- 
ants, resulting  in  the  injury.  Kobbins  v.  Mount,  4  Robertson 
(K  T.),  553;  1  Thompson  on  Neg.  91;  Shearm.  &  Eedf.  on 
Keg.  §§  512,  513  and  514. 

In  Warren  v.  Kaulfraan,  2  Phila.  259,  the  Supreme  Court 
of  Pennsylvania  held  that  if  a  man  has  a  hydrant  on  his  prem- 
ises, and  the  water  runs  from  it  and  through  his  floor  into  a 
story  beneath  him  and  injures  the  occupant,  there  ipso  facto 
negligence  ib  prima Jucie  made  out,  and  he  is  responsible  for 
the  injury,  unless  he  can  show  that  it  happened  in  some  other 
way. 

The  facts  of  that  case  are  not  reported ;  but  we  are  bound  to 
assume  from  those  grouped  together  in  the  brief  judgment  of 
the  court,  that  the  hydrant  in  question  there  was  at  the  time 
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under  the  Tnanagement  of  the  defendant  or  his  servants.  A 
tenant  of  the  owner  could  not  from  that  relation  alone,  be  re- 
garded as  the  servant  of  the  owner.  The  doctrine,  as  applied 
by  the  court  there,  is  based  upon  reasoning  like  this  :  Where 
the  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  is  such  as  in  the  or- 
dinary course  of  things  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care.  For  authorities  as  to  the  application 
of  the  rule,  Sec.  2,  Thomp.  on  Neg.  1227,  et  aeq.  If  that  rule 
can  be  properly  applicable  to  this  case,  under  any  circum- 
stances, it  clearly  cannot  be,  without  evidence  that  the  water- 
closet  in  question  was  under  the  management  of  the  plaintiiF 
below,  the  landlord  or  of  his  servants.  There  was  evidence 
that  the  landlord  made  certain  repairs  in  a  wash-room  in  the 
upper  story;  but  the  defendant  gave  evidence  tending  to  show 
that  the  upper  story  or  stories  were  occupied  by  tenants  of  the 
plaintiff.  There  was  no  evidence  tending  to  show  where  the 
particular  water-closet  from  which  defendant  claimed  the 
filthy  water  came  which  injured  him  was  located,  or  tending 
to  show  any  defects  in  the  construction  or  use  of  the  same,  be- 
yond the  mere  fact  that  such  water  ran  down  into  defendant's 
rooms.  So  we  are  forced  to  the  conclusion  that  the  verdict  is 
unsupported  by  the  testimony. 

The  court  below  permitted  the  defendant  to  prove,  by  way 
of  enhancing  his  damages,  that  Bergheim,  who  had  sub-let  of 
defendant  one  of  the  demised  stores,  was  also  injured  by  such 
water  coming  down  on  his  goods;  that  he  made  a  claim  against 
defendants  for  damages,  which  the  latter  compromised,  allow- 
ing Bergheim  fifty  dollars.  There  was  no  evidence  to  show 
how  defendant  was  liable  to  Bergheim  for  such  damage,  and  the 
evidence  was  therefore  incompetent. 

As  the  case  stands,  we  cannot  construe  the  covenants  of  de- 
fendant contained  in  the  lease,  to  determine  whether  they 
would  bar  his  right  of  recovery,  for  the  reason  that  the  real 
cause  of  the  nuisance  is  in  no  respect  disclosed  by  this  record, 
the  evidence  only  tending  to  show  that  the  filthy,  bad-smelling 
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water  came  from  a  water-closet  in  an  upper  story.  Whether 
the  immediate  cause  or  defect  was  in  the  plumbing,  water- 
pipes  or  sewerage,  or  what  it  was,  we  cannot  tell  from  this  re- 
cord. The  instruction  asked  for  plaintiff  below  which  the 
court  refused,  seems  to  submit  the  construction — ^a  question  of 
law  when  the  surrounding  circumstances  are  ascertained — to 
the  jury,  and  to  assume  that  the  nuisance  was  occasioned  by 
the  mere  overflow  of  water  coming  from  the  plumbing  or  wa- 
ter-pipes. What  was  the  proximate  cause,  was  a  question  of 
fact  for  the  jury  to  find  from  evidence.  We  think  that  in- 
struction was  properly  refused,  but  that  there  should  be  a  new 
trial  on  the  other  grounds  indicated. 

Eeversed  and  remanded. 


Charles  M.  Linington  et  al. 

V. 

George  H.  Strong  et  al. 

1.  Dissolution  of  injunction— Damages. — ^A  failure  to  assess  dam- 
ages upon  the  dissolution  of  an  ii^'unction,  is  no  bar  to  an  action  upon  the 
ii^'unction  bond  for  the  recovery  of  damages. 

2.  New  trial— Sickness  op  counsel. — Although  parties  may  retain 
competent  counsel  to  conduct  the  defense  of  their  suits,  they  are  not  thereby 
relieved  from  all  personal  responsibility  or  care  in  relation  thereto.  An  affi- 
davit in  support  of  a  motion  for  new  trial  on  the  ground  of  sickness  of  counsel, 
should  also  show  something  to  excuse  the  absence  of  the  parties  themselves. 

3.  Affidavit  should  show  meritorious  defense. — Affidavits  in  sup- 
port of  a  motion  for  new  trial  should  show  a  meritorious  defense. 

Appeal  from  the  Superior  Court  of  Cook  county;  thelTon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  March  1, 
1881. 

Mr.  E.  A.  Sherburne,  for  appellants;  that  the  afBdavits  pre- 
sented  a  good  defense,  and  a  sufficient  excuse  why  defendants 
did  not  appear  at  the  trial,  cited  Mendall  v.  Kimball,  85  III. 
582;  Souerbry  v.  Fisher,  62  111.  136. 

There  is  no  such  evidence  of  the  value  of  services  rendered 
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in  diesolviug  the  injnnction  as  will  warrant  the  decree  in  this 
case:  Alexander  v.  Ck)lcord,  85  111. 


Messrs.  Smith  &  Burgett,  for  appellees;  that  nil  debet  is 
not  a  proper  plea  to  an  action  on  a  bond,  cited  1  Chittj's  PI. 
482;  Davis  V.  Burton,  3  Scam.  41;  King  v.  Ramsey,  13  111. 
619;  Mix  v.  The  People,  86  111.  329;  Sneed  v.  Wister,  8  Wheat. 
690. 

Defendant,  by  pleading  non  est  factum^  had  estopped  himself 
from  questioning  the  declaration  by  carrying  a  demurrer  back 
to  it:  Wear  v.  Jacksonville  R.  R.  Co.  24  III.  693;  Wai-d  v. 
Stout,  32  111.  399;  Claycomb  v.  Munger,  51  111.  373;  Mix  v. 
The  People,  86  111.  329;  Compton  v.  The  People,  86  111.  176; 
Wheeler  v.  Curtis,  11  Wend.  654;  Dearborn  v.  Kent,  14 
Wend.  183. 

Joinder  in  demurrer  is  merely  formal:  Davis  v.  Ransom,  26 
III.  100;  Stumps  v.  Kelly,  22  III.  140;  Nieman  v.  Wintker,  85 
111!  468;  Gillespie  v.  Smith,  29  111.  473;  Hazen  v.  Pierson, 
83  ni.  241. 

A  material  fact  alleged  on  one  side  and  not  denied  on  the 
other,  is  admitted:  Simmons  v.  Jenkins,  76  III.  479;  The  Peo- 
ple V.  Gray,  72  111.  343;  Dana  v.  Bryant,  1  Gilm.  104. 

Plea  of  non  est  factum  only  puts  in  issue  the  execution  of 
the  bond:  Legg  v.  Robinson,  7  Wend.  194;  Cooper  v.  Watson, 
10  Wend.  202;  Gardner  v.  Johnson,  10  Johns.  47;  Kane  v* 
Sanger,  14  Johns.  89;  McNeish  v.  Stewart,  7  Cow.  474;  Dale 
V.  Roosevelt,  9  Cow.  307;  Utter  v.  Vance,  7  Blackf.  514;  Cour- 
cier,  V.  Graham,  1  OJiio,  154;  Rudesill  v.  Jefferson  Co.  85  III. 
446;  Pritchett  v.  The  People,  1  Gilm.  525;  Fitzsimmons  v. 
Hall,  84  111.  538. 

To  sustain  their  action  plaintiffs  need  only  to  introduce  the 
bond  itself:  Brazer  v.  Blake,  5  Ohio,  340;  Pritchett  v.  The 
People,  1  Gilm.  525;  Fitzsimmons  v.  Hall,  845  111.  538. 

It  was  not  necessary  that  damages  should  first  have  been 
awarded  on  dissolution  of  the  injunction  before  suit  on  the 
bond:  Rev.  Stat.  Chap.  69,  §  12;  Alwood  v.  Mansfield,  81  III. 
314;  Hibbard  v.  McKindley,  28  111.  240;  B.own  v.  Gorton,  31 
111.  416;  Edwards  v.  Edwards,  31  111.  478;  Ryan   v.  Ander* 
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son,  25  111.  382;  Olmrchill  v.  Abraham,  22  111.  456;  Sturges 
V.  Hart,  45  111.  103;  Mix  v.  The  People,  86- 111.  40. 

On  motion  to  set  aside  a  judgment,  the  defendant  must 
show  that  he  has  a  meritorious  defense  :  Singer  M'f  g  Co.  v. 
May,  86  III.  398  ;  Clark  Ewing,  93  111.  572 ;  Constantine  v. 
Wells,  83  111.  192. 

Motions  to  set  aside  defaults  are  addressed  to  the  discretion 
of  the  conrt :  Greenleaf  v.  Eoe,  17  III.  474 ;  Wallace  v.  Je- 
rome, 1  Scam.  524 ;  Gillett  v.  Stone,  1  Scam.  539 ;  Powell  v. 
Clement,  78  111.  20  ;  Thielman  v.  Burg,  73  111.  293 ;  Bowman 
V.  Wood,  41  111.  203  ;  Scales  v.  Labor,  51  111.  232  ;  Fergus  v. 
Garden  City  Co.  71  111.  51 ;  Boyle  v.  Levi,  73  111.  175  ;  Wood- 
ruff v.  Tyler,  5  Gilm.  457. 

Parties  are  bound  to  attend  to  their  case  and  appear  when  it 
is  reached  for  trial  :  Clark  v.  Ewing,  93  111.  572  ;  Hawthorne 
V.  Bowman,  3  Sneed,  524  ;  Jacob  v.  McLean,  24  Mo.  40  ;  Stet- 
ham  V.  Shultz,  17  111.  100  ;  Davis  v.  Winants,  3  Harr.  60tf  ; 
Breach  v.  Casterton,  7  Bing.  224  ;  Hazen  v.  Pierson,  83  111. 
241  ;  Mellendy  v.  Austin,  69  111.  15  ;  Walker  v.  Kretsinger, 
48  111.  502 ;  Hartford  Fire  Ins.  Co.  v.  Vanduzor,  49  III.  489. 

Negligence  of  an  attorney  is  the  negligence  of  his  clients  : 
Yates  V.  Monroe,  13  111.  212  ;  Green  v.  Robinson,  3  Harr.  105; 
Patterson  v.  Mathews,  3  Bibb,  80;  Field  v.  Watson,  8  Mo.  686; 
Clark  v.  Ewing,  93  111.  572;  Thielman  v.  Burg,  73  IlL  293  ; 
Shaffer  v.  Sutton,  49  111.  506. 

Bailey,  J.  Tliis  was  an  action  of  debt,  brought  by  the  ap- 
pellees against  Charles  and  Melissa  Linington,  upon  an  in- 
junction bond  executed  to  the  appellees  by  Charles  Linington 
as  principal,  and  Melissa  Linington  ad  surety,  in  a  chancery 
suit  brought  by  Charles  Linington  against  the  appellees.  The 
condition  of  the  injunction  bond  is,  that  the  obligors  would 
pay  all  such  costs  and  damages  as  should  be  awarded  against 
the  complainant  in  case  the  injunction  should  be  dissolved. 
The  declaration  alleges  the  dissolution  of  the  injunction,  and 
the  recovery  of  the  complainant  by  the  appellees  of  their  costs, 
amounting  to  $1.50,  but  there  is  no  averment  that  any  dama- 
ges were  awarded  in  the  chancery  suit  on  dissolution  of  the 
injunction, 
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The  declaration  contame  fiT'e  agsignments  of  breaches  of  the 
condition  of  the  bond.  The  first  alleges  the  non-payment  of 
the  costs,  and  the  other  four  aver,  with  various  changes  of 
phraseology,  that  the  appellees  were  put  to  great  trouble  and 
expense  in  and  about  procuring  the  dissolution  of  the  injunc-' 
tion,  and  employing  solicitors  to  procure  such  dissolution,  and 
that  such  expenditures  had  not  been  paid  them  by  the  appel- 
lants. 

The  trial  was  had  on  a  plea  of  non  est  factum^  and  the  ap- 
pellees, after  reading  in  evidence  the  bond  sued  on,  proved 
that  they  retained  and  employed  certain  solicitors  to  defend 
the  injunction  suit,  and  to  procure  the  dissolution  of  the  in- 
jnnction,  and  agreed  to  pay  them  for  such  services  what  the 
same  should  be  reasonably  worth, — that  said  solicitors  per- 
formed various  services  in  the  matter  of  the  injunction,  which 
were  reasonably  worth  $150,  and  charged  the  appellees  that 
sum  therefor,  which  was  still  unpaid.  Upon  the  foregoing 
evidence,  the  jury  rendered  a  verdict  for  the  appellees,  and  as- 
sessed their  damages  at  $150,  for  which  sum  they  had  judg- 
ment. 

The  appellants  insist  that  under  the  condition  of  the  bond 
in  Buit,  no  recovery  can  be  had  beyond  the  mere  costs  of  suit, 
so  long  as  it  does  not  appear  that  any  damages  were  awarded 
by  the  court  of  chancery  on  dissolution  of  the  injunction. 

Prior  to  the  act  of  1861,  giving  courts  of  chancery  power 
to  award  damages  on  dissolution  of  an  injunction,  it  was  held 
that  under  this  condition  damages  could  be  recovered  whether 
awarded  on  dissolution  of  the  injunction,  or  afterwards,  in  a 
diflferent  proceeding.  Hibbard  v.  McKindley,  28  111.  240.  In 
the  case  here  cited,  the  condition  of  the  bond  was  precisely  like 
the  one  now  in  suit,  and  the  court,  in  sustaining  the  right  of 
the  plaintiff  to  recover  damages,  though  none  had  been  previ- 
ously awarded,  use  the  following  language: 

"  This  condition  does  not  provide  that  the  damages  shall  be 
awarded  at  the  time  of  the  dissolution  of  the  injunction.  It 
only  provides  that  if  the  worst  shall  happen,  the  obligors  shall 
pay  such  damages  as  shall  be  awarded,  and  whether  they  shall 
be  awarded  at  that  or  a  future  period — ^in  that  or  a  different 
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proceeding — makes  no  difference.  A  recovery  in  an  action 
upon  the  bond  would  be  an  award  of  damages  within  the  con- 
dition. Nor  was  it  necessary  that  a  separate  recovery  shonld 
be  had  against  the  complainant  before  the  |liability  attached 
against  the  securities.  When  a  judgment  is  recovered  against 
him  and  the  other  obligors,  the  condition  is  answered,  as  the 
damages  are  then  awarded  against  him." 

After  the  passage  of  the  act  of  1861^  it  was  held  that  where 
a  bond  was  conditioned  for  the  payment  of  such  damages  as 
might  be  awarded  against  the  complainant  on  dissolution  of 
the  injunction,  such  condition  related  solely  to  damages  award- 
ed in  the  manner  provided  by  the  act,  so  that  in  the  absence 
of  such  award,  the  condition  would  not  be  broken.  In  the  re- 
vision of  1874,  however,  the  act  of  1861  was  amended  by  the 
addition  of  the  following  proviso:  ^^  Provided^  a  failure  to  as- 
sess damages  shall  not  operate  as  a  bar  to  an  action  upon  the 
injunction  bond."  It  seems  to  have  been  the  intention  of  the 
legislature,  in  inserting  this  proviso,  to  restore  the  rule  exist- 
ing prior  to  the  act  of  1861.  Such  appears  to  have  been  the 
view  taken  by  the  Supreme  Court  in  Mix  v.  Vail,  86  111.  40. 
Under  the  law  as  it  now  stands,  then,  the  fact  that  no  damages 
were  awarded  on  the  dissolution  of  the  injunction,  is  no  obsta- 
cle to  a  recovery. 

After  the  trial  in  this  case,  and  at  the  same  term  of  court,  a 
motion  for  a  new  trial  was  made  by  the  appellants,  based  on 
certain  affidavits,  showing  that  on  account  of  the  sudden  and 
severe  illness  of  their  counsel,  both  they  and  their  counsel 
were  absent  from  the  trial.  This  motion  was  denied,  and  its 
denial  is  assigned  for  error.  The  motion  was  addressed  to  the 
sound  discretion  of  the  court,  and  unless  we  can  see  that  such 
discretion  has  been  abused,  we  ought  not  to  interfere.  The 
affidavits  we  think  show  sufficiently  that  the  appellants'  coun- 
sel was  free  from  any  negligence  in  failing  to  be  present  at  the 
trial,  but  no  attempt  whatever  is  made  to  purge  the  appellants 
themselves  of  negligence.  Although  parties  may  retain  com- 
petent counsel  to  conduct  the  prosecution  or  defense  of  their 
suits,  they  are  not  thereby  relieved  from  all  personal  responsi- 
bility or  care  in  relation  thereto.    It  is  incumbent  upon  them. 
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ordinarily,  to  give  some  personal  attention  to  their  suits,  and 
the  affidavits  in  this  case  should  have  shown  something  more 
than  the  mere  illness  of  counsel,  to  excuse  the  absence  irom 
the  trial  of  the  parties  themselves. 

But  the  affidavits  are  fatally  defective  in  another  respect. 
They  entirely  fail  to  show  that  the  appellants  have  any  meri- 
torious defense.  Unless  merits  are  shown  it  would  be  idle  to 
award  a  new  trial,  as  it  does  not  appear  that  any  injustice  has 
been  done,  or  that  another  trial  would  be  likely  to  result  any 
more  favorably  to  them. 

We  fail  to  find  any  error  in  the  record,  and  the  judgment 
will  accordingly  be  affirmed. 

Judgment  affirmed. 


Jacob  Schoenewald,  Impl'd, 

V. 

Jacob  Dieden. 

1.  Joint  ifORTaAOoas. — One  of  the  makers  of  a  joint  and  several  obliga- 
tion for  the  payment  of  money,  secured  by  their  joint  mortgage  upon  land 
owned  by  them  as  tenants  in  common,  cannot,  upon  payment  by  him  of  one- 
third  of  the  amount  due,  compel  the  mortgagee  when  he  files  his  bill  to  fore- 
close, to  first  resort  to  the  undivided  two-thirds  interest  of  his  co-tenants  to 
satisfy  the  unpaid  balance  due,  before  subjecting  the  entire  estate  covered  by 
the  mortgage  to  snch  x>ayment. 

2*  Right  of  subrooatiok. — ^The  true  rule  in  such  cases  is  to  require 
payment  of  all  or  either  of  the  mortgagors,  according  to  their  undertakings, 
and  if,  as  between  themselves,  either  is  compelled  to  pay  more  than  his  equi- 
table share,  he  may  be  subrogated  to  the  rights  of  the  mortgagee  to  eiifoi*ce 
contribution  from  hU  co-obligors. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  'Hon. 
M.  F.  TuLBY,  Judge,  presiding.     Opinion  filed  March  1,  1881. 

Tills  was  a  bill  in  equity,  brought  by  appellee  to  foreclose  a 
mortgage  executed  by  James  Ellis,  John  Heiland  and  appel- 
lant, Jacob  Schoenewald,  to  secure  their  four  joint  and  several 
promissory  notes,  dated  June  22,  1874,  three  for  the  sum  of 
three  thousand  dollars  each,  and  one  for  thirty-one  hundred 
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dollars,  payable  respectively,  in  one,  two,  three  and  four  years 
after  date,  all  payable  to  appellee.  These  notes  were  given  for 
the  balance  of  the  purchase-money  of  the  premises  described  in 
the  mortgage.  The  bill  was  in  the  usual  form,  and  alleges 
tliat  all  the  notes  are  due;  that  the  first  of  said  notes  has  been 
paid;  that  $1,640  has  been  paid  on  the  second  note;  that  $1,- 
200  has  been  paid  on  the  third  note,  and  $300  on  tlie  last  note, 
and  that  the  balance  of  said  notes  remains  due  and  unpaid. 
Prayer  for  decree  in  the  usual  form. 

The  answer  of  Heiland  admits  the  purchase  of  the  land 
tlie  making  of  tlie  notes  and  mortgage,  but  does  not  admit 
that  the  amount  claimed  is  due,  nor  that  he  owes  any  part  of 
what  remains  unpaid.  Avers  that  he  has  paid  $4,000  since  the 
mortgage  was  made,  and  more  than  his  share  of  the  indebt- 
edness ;  calls  for  proof  as  to  the  amount  due,  and  asks  that 
tlie  equities  between  the  parties  may  be  settled,  and  each 
party  be  required  to  pay  his  portion.  Says  that  Ennis  has, 
since  the  making  of  the  mortgage,  made  a  conveyance  to  Dei- 
land  unknown  to  the  latter,  of  his,  Ennis',  interest  in  the 
premises,  and  thereby  sought  to  ev^de  his  liability  on  the 
notes. 

Ennis  answers,  admitting  the  purchase  of  the  property,  the 
making  of  the  notes  and  mortgage  to  secure  the  purchase 
money,  and  alleges  that  he  has  paid  on  account  of  the  purchase 
$2,000.  Says  that  in  September,  1875,  he  had  a  settlement 
with  Heiland,  and  was  found  to  be  indebted  to  him,  and  that 
in  settlement  of  said  indebtedness  he  conveyed  to  Heiland  his 
interest  in  the  premises  in  question,  and  that  Heiland  was  to 
assume  and  pay  his,  Ennis',  share  of  the  notes,  and  to  keep  him 
harmless  from  liability  on  the  notes  and  mortgage ;  and  that 
since  the  conveyance  to  Heiland,  he,  Ennis,  has  had  no  fur- 
ther connection  with  the  matter. 

Defendant  Schoenewald,  appellant  here,  answered,  admit- 
ting the  purchase  of  the  property  by  himself  and  his  co- 
defendants,  Ennis  and  Heiland,  the  giving  of  the  notes  for  the 
balance  of  the  purchase- money,  the  execulion  of  the  mortgage 
to  secure  the  same,  but  he  alleges  that  at  the  time  of  the  pur- 
chase of  the  property  it  was  fully  understood  and  agreed  by 
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and  between  the  complainant  and  Ennis,  Heiland  and  himself, 
that  they  were  each  purchasing  an  undivided  one-third  part 
of  the  premises,  and  that  each  of  them  was  to  be  liable  for  one- 
third  part  of  the  purahase-roonej  only;  and  that  in  pursuance 
of  such  agreement  and  understanding,  when  the  first  of  said 
notes  matured,  each  contributed  their  respective  third  parts, 
and  said  note  was  paid  and  taken  up.  That  from  time  to  time,  as 
subsequent  notes  matured,  appellant  paid  his  one-third  part, 
which  was  accepted  by  appellee  in  fnll  satisfaction  of  appel- 
lant's liability  thereon ;  that  when  the  last  of  said  notes*  became 
due,  appellant  paid  to  appellee  $300  to  apply  thereon,  and 
soon  thereafter  oiFered  to  pay  the  balance  of  his  one-third  part 
thereof,  but  that  appellee  refused  to  execute  a  release  of  said 
mortgage  upon  appellant's  undivided  one-third  of  the  premises, 
and  appellant  declined  to  pay  the  balance  of  his  one-third 
part  of  said  note  unless  such  release  should  be  made.  Avers 
his  readiness  to  pay  the  balance  of  his  one-third  part  of  said 
note  upon  appellee's  releasing  his  one-third  interest  in  the 
land;  asks  that  an  accounting  may  be  liad«  and  his  interest  in 
the  premises  be  released  from  the  mortgage  on  payment  of 
balance  of  his  one-third  part  of  the  note. 

Having  answered,  appellant  filed  his  cross-bill,  setting  forth 
in  substance  the  matters  stated  in  his  answer,  and  charging 
that  Dieden  and  Heiland  are  seeking  to  charge  him  with  the 
entire  balance  of  the  indebtedness^  prays  that  the  premises 
may  be  partitioned,  and  each  owner's  portion  be  charged  with 
his  share  of  the  indebtedness  by  him  unpaid,  and  that  com- 
plainant's interest  in  the  premises  may  be  relieved  from  the 
payment  of  the  indebtedness  of  his  co-tenants;  that  an  account- 
ing may  be  had  as  to  the  amount  properly  chargeable  against 
each,  and  that  Dieden  may  be  required  to  release  from  said 
mortgage  Schoenewald's  interest  in  the  property  on  his  paying 
the  balance  of  his  one-third  of  the  last  note. 

Answers  were  filed  to  the  cross-bill,  to  which  there  were 
replications,  and  upon  a  final  hearing  the  court  found  that 
there  was  due  to  appellee  the  sum  of  eight  thousand  eight  hun- 
dred and  fifty  and  {g^  dollars;  that  the  notes  constituted  a  joint 
and  several  obligation  of  the  defendants  Heilaiid,  Ennis  and 
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Sclioenewald;  that  the  complainant  Dieden  did  not  in  fact  re- 
lease Schoenewald  from  his  obligation  as  a  joint-maker  of  the 
notes,  nor  either  of  them,  and  that  he  was  not  entitled  to  the 
relief  prayed  for  in  his  cross-bill.  The  court  accordingly  dis- 
missed the  cross-bill,  and  rendered  a  decree  in  the  usual  form, 
for  the  sale  of  the  entire  premises  described  in  the  mortgage, 
to  satisfy  the  amount  found  due. 

Schoenewald  brings  the  case  to  this  court  for  review,  and 
assigns  various  errors. 

Mr.  D.  J.  Avery  and  Mr.  H.  D.  P.  Hoiser,  for  appellant; 
cited  Ballance  v.  Underhill,  3  Scam.  453;  Smith's  Chancery 
Pr.459;  Mitford's  PI.  97;  Eenwich  v.  McCorab,  Hopkins,  227; 
The  Union,  etc.  v.  Van  Eensselaer,  4  Paige,  85;  Chicago  Arte- 
sian Well  Conn.  Mut  Life  Ins.  Co.  67-  III.  424;  Robins 
V.  Swain,  68  111.  197. 

Mr.  Francis  Lackner,  for  appellee;  that  payment  of  a 
smaller  sum  cannot  be  pleaded  in  satisfaction  of  a  larger,  un- 
less accompanied  by  a  release  under  seal,  cited  Kingsly  v. 
Kingsly,  20  111.  203. 

A  release  need  not  be  under  seal  where  the  debt  is  fully  paid: 
Eyan  v.  Dunlap,  17  III.  40;  White  v.  Walker,  31  111.  423. 

Any  discharge  must  be  under  seal,  or  based  upon  a  good  con- 
sideration :  Jackson  v.  Stackhouse,  1  Cow.  226;  Crawford  v. 
Millspaugh,  13  Johns,  87. ' 

In  this  State  interest  is  allowable  at  the  contract  rate  until 
the  day  of  trial:  Phinny  v.  Baldwin,  16  111.  108;  Etuyre  v. 
McDaniel,  28  111.  201;  Thompson  v.  Hoagland,  65  111.  310. 

Wilson,  J.  This  case  was  argued  and  submitted  during  the 
last  March  term  of  the  court,  and  judgment  was  rendered  af- 
firming the  decree  of  the  court  below.  Subsequently  a  peti- 
tion for  a  re-hearing  was  filed  by  appellant,  which  was  allowed, 
and  the  case  has  been  again  submitted  upon  printed  argu- 
ments. 

A  careful  consideration  of  the  case  has  brought  us  to  the 
same  conclusion  reached  by  us  at  the  former  hearing.  It  is 
alleged  by  appellant  that  at   the  time  of  the  purchase  of  the 
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property  in  question,  there  was  an  understanding  and  agree" 
iTient  between  Dieden  and  Schoenewald,  Ennis  and  Heiland, 
that  the  latter  were  each  to  become  the  owners  of  an  undivided 
one-tliird  interest  in  the  land,  and  that  appellant  was  to  be 
liable  for  the  payment  of  one  third  only  of  the  amount  of  the 
notes  given  for  the  purchase-money,  and  that  his  interest  in 
the  property  was  to  be  chargeable  only  for  his  one-third  lia- 
bility. 

Upon  this  allegation  of  fact  testimony  was  heard  on  both 
sides,  and  the  court  below  found  that  the  allegation  was  not 
sustained  by  the  proof.  We  cannot  say  that  the  finding  is 
against  the  preponderance  of  the  evidence.  The  notes  secured 
by  the  mortgage  were  the  unconditional  joint  and  several  un- 
dertakings of  the  three  makers,  while  the  mortgage  by  its  ex- 
press terras  covers  the  entire  undivided  interest  of  the  mort- 
f^goTQ  who  made  the  notes.  These  instruments  are  presumed 
to  express  the  real  agreement  of  the  parties,  and,  conceding  it 
to  be  competent  to  show  that  the  agreement  was  otherwise 
than  as  expressed  in  the  instruments  themselves,  the  court  be- 
low, who  saw  and  heard  the  witnesses,  is  quite  as  well  quali- 
fied to  judge  as  to  the  weight  of  the  evidence  upon  which  it 
based  its  findings,  as  is  an  appellate  tribunal,  looking  only  up- 
on the  record.  The  burden  of  proving  the  alleged  agreement 
rested  upon  appellant.  The  question  of  fact  was  submitted  to 
and  passed  upon  by  the  court  adversely  to  appellant. 

Treating,  as  we  must,  the  alleged  agreement  as  not  proven, 
appellant's  case  is  left  to  stand  or  fall  upon  the  proposition 
that  one  of  three  makers  of  a  joint  and  several  obligation  for 
the  payment  of  money,  secured  by  their  joint  mortgage  upon 
land  owned  by  them  as  tenants  in  common,  may,  upon  pay- 
ment by  him  of  one-third  of  the  amount  due,  compel  the 
mortgagee  when  he  files  his  bill  to  foreclose,  to  first  resort  to 
the  undivided  two-thirds  interest  of  his  co-mortgagors  to  sat- 
isfy the  unpaid  balance  due,  before  attempting  to  subject  the 
entire  estate  covered  by  the  mortgage,  to  such  payment.  It 
will  be  noticed  that  the  prayer  of  the  cross-bill  goes  further 
than  this,  and  asks  that  the  land  be  partitioned;  that  Schoen- 
ewald's  one-third  interest  be  set  off  to  him  in  severalty,  and 
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that  upon  the  payment  by  him  of  the  balance  of  his  one-third 
part  of  the  notes,  his  divided  one-third  of  the  lands  may  be 
wholly  freed  and  discharged  from  the  lien  of  the  mortgage. 

We  are  aware  of  no  rule  of  law'nor  of  any  adjudicated  case 
upon  which  either  proposition  can  be  maintained.  Neither 
the  rule  in  relation  to  selling  in  the  inverse  order  of  alienation, 
vifcor  the  doctrine  in  relation  to  principal  and  surety,  has  any 
application  to  the  facts  of  the  present  case.  'No  sale  was  made 
of  a  portion  of  the  premises,  or  of  any  interest  therein,  subse- 
quently to  the  making  of  the  mortgage,  except  the  alleged 
conveyance  by  Ennis  of  his  one-third  interest  to  Heiland;  but 
that  was  a  sale  to  a  co-mortgagor,  nor  is  Heiland  here  making 
any  complaint. 

But  tlie  defendants  were  joint  and  several  promisors.  They 
were  all  equally  principals.  Each  was  primarily  liable  to  pay 
the  entire  sum,  and  appellee  was  entitled  to  receive  his  whole 
debt  from  either.  And  so  when  they  united  as  tenants  in 
common  in  the  execution  of  a  joint  mortgage  for  their  joint 
debt,  neither  one  of  tliem  had  any  equity  as  against  the  mort- 
gagee to  compel  him  to  receive  one- third  of  the  debt,  and  to 
proceed  against  the  other  co-tenant's  interest  in  the  land  for 
the  collection  of  the  balance.  And  this  has  been  held  to  be 
the  rule,  even  though  a  bond  of  indemnity  against  ultimate 
loss  be  tendered  to  the  mortgagee:  Frost  v.  Bevins,  3  Sanf. 
188. 

The  true  rule  in  such  cases  is  to  require  payment  of  all  or 
either  of  the  mortgagors,  according  to  their  undertakings,  and 
if,  as  between  themselves,  either  is  compelled  to  pay  more  than 
his  equitable  share,  he  may  be  subrogated  to  the  rights  of  the 
mortgagee  to  enforce  contribution  from  his  co-obligors.  These 
views  are  fully  sustained  by  the  text  in  Jones  on  Mortgages, 
§  1617,  citing  Frost  v.  Bevins,  sujpra.  In  that  case  the  assist- 
ant vice-chancellor  says:  "  Both  of  these  parties  are  principal 
debtors,  each  liable  to  the  complainant  for  the  whole  debt  se- 
cured by  the  joint  mortgage,  and  he  has  a  right  to  compel 
either  of  them  to  pay  the  whole  debt.  Tlie  doctrine  of  surety 
is  not  applicable.  They  joined  in  mortgaging  the  premises, 
and  probably  intended  by  that  act  to  have  a  sale  of  the  whole, 
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if  any  sale  became  necessary.  *  *  If  they  had  intended  a 
difiFerent  result,  they  should  have  given  separate  mortgages.  A. 
mortgagee  cannot  be  driven  to  sell  an  undivided  half  part  for 
the  payment  of  hsdf  his  debt,"  This  case  is  decisive  of  the 
present,  and  we  know  of  no  case  holding  a  contrary  doctrine.. 
We  are  therefore  of  the  opinion  that  the  action  of  the  conrt^ 
below  in  dismissing  appellant's  cross-bill  was  right,  and  thaiP^ 
the  relief  decreed  was  proper. 

Decree  affirmed. 


William  T.  Johnson,  Treas.,  etc. 

V. 

The  People,  ex  rel. 

1.  County  obdekst-Not  cohmbrciaIi  paper. — Ordinary  coonfy  orders 
are  not  oommerciai  paper,  so  as  to  be  protected  in  the  hands  of  a  bona  fide 
assigrnee  for  value  from  such  equities  and  defenses  as  would  be  available 
against  tiie  original  payee. 

2.  Makdamus. — Will  not  lie.  where  the  right  sought  to  be  enforced  is 
doubtful,  the  party  resorting  to  this  writ  must  show  a  dear  legal  right  to 
have  the  thing  sought  by  it,  done. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
T,  A.  Moran,  Judge,  presiding.     Opinion  filed  March  1, 1881. 

Harvey  B.  Hurd,  the  relator/ filed  his  petition  for  a  rfian- 
damns  against  the  county  treasurer  of  Cook  county,  to  com- 
pel the  payment  of  the  following  order: 

"No.  19,938.  $260.00. 

"  State  of  Illinois,  ) 
"  Cook  Coitnty,     )  Cook  County  Order. 

"Chicago,  June  1,  1877. 
"The  treasurer  of  Cook  county  will  pay  John  Comisky  or 
order,  two  hundred  and  fitly  dollars  for  clerk  of  board,  out  of 
moneys  in  the  treasury  not  otherwise  appropriated. 
"  Countersigned  and  registered. 

"  L.  C.  HuoK,  Treasurer.  Herman  Lieb,  Clerk." 
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This  order  was  lost  by  Comisky,  the  payee,  while  on  his  way 
to  the  office  of  the  county  treasurer  to  obtain  payment,  he 
having  previously  indorsed  it  in  blank.  On  the  25th  day  of 
June,  1877,  the  county  board  of  Cook  county  passed  a  resolu- 
tion instructing  its  clerk  to  issue  to  Comisky  a  duplicate  order 
for  the  same  amount,  to  replace  the  order  lost,  and  such  dupli- 
cate order  was  afterwards  issued  to  Comisky,  and  paid  by  the 
county  treasurer.  On  the  19th  day  of  August,  1877,  the  rela- 
tor purchased  the  original  order  of  a  party  in  the  city  of  New 
York,  and  afterwards  presented  it  at  the  office  of  the  county 
treasurer  for  payment,  which  was  refused. 

On  the  trial  before  the  court  without  a  jury,  the  issues  were 
found  for  the  relator,  and  a  peremptory  7na/ndamu8  awarded, 
commanding  the  county  treasurer  to  pay  the  relator  tlie 
amount  of  the  original  order,from  which  judgment  this  appeal 
is  prosecuted. 

Mr.  Consider  H.  Willett,  for  appellant;  that  mandamus 
will  not  lie  in  such  cases,  cited  The  People  v.  Cairo,  50  III. 
164;  Chicago  V.  The  People,  48  111.  416;  High  on  Extraordin- 
ary Eemedics,  4;  Moses  on  Mandamus,  15;  The  People  v.  Clark 
Co.  60  111.  213. 

This  order  was  not  commercial  negotiable  paper:  Turner  v. 
P.  &  S.  K.  R.  Co.  95  111.  134 ;  E.  St  Louis  v.  The  People,  6 
Brad  well,  76;  Madison  Co.  v.  Bartlett,  1  Scam.  67;  Pekin  v. 
Reynolds,  31  111.  630;  Hall  v  Jackson  Co.  6  Brad  well,  609; 
Lawrence  Co.  v.  Sage,  89  111.  265;  1  Dillon  on  Mun.  Corp.  §  10. 

Mr.  Harvey  B.  Hurd,  for  appellee;  as  to  the* right  to  recover 
on  lost  checks  payable  to  bearer,  cited  Morris  v.  Preston,  93  111. 
265;  Morse  on  Banking,  256;  2  Daniells  on  Neg.  Inst.  §  1,572. 

County  orders  are  negotiable  by  indorsement :  Garvin  v. 
Wiswell,  83  111.  216;  Springfield  v.  Hickox,  2  Gilm.  241;  John- 
son V.  County  of  Stark,  24  HI.  85;  Sup'rs  v.  Hubbard,  45  BL 
139. 

Mandamus  is  the  proper  remedy  :  The  People  v.  Smith,  43 
111.  220  ;  The  People  v.  Lippincott,  72  111.  678;  High  on  Ex- 
traordinary  Remedies,  §  110;  The  People  v.  Crotty,  93  111.  180. 

Bailey,  J.    Ordinary  county  orders  or  warrants  are  not 
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commercial  or  negotiable  paper,  so  as  to  bo  protected  in  the 
Lands  of  bona  fide  assignees  for  value,  from  such  equities  and 
defenses  as  would  be  available  against  the  original  payees. 
This  proposition  is  fully  sustained  by  the  authorities.  Knapp 
V.  Mayor,  etc.,  of  Hoboken,  10  Vroom,  394;  Town  of  Hack- 
ettstown  V.  Swackhamer,  8  Id.  191;  The  Mayor  v.  Eay,  19 
Wal.  468;  Emery  v.  Inhabitants  of  Mariaville,  56  Me.  315; 
Sturtevant  v.  Inhabitants  of  Liberty,  46  Id.  457;  Willey  v. 
Green  bush,  30  Id.  452;  The  People  v.  Gray,  23  Cal.  125; 
Keller  v.  Hicks,  22  Id.  457;  Dana  v.  City  of  San  Francisco, 
19  Id.  486;  People  v.  Supervisors  of  El  Dorado  Co.  11  Id. 
170;  Clark  v.  Polk  Co.  19  Iowa,  248;  Clark  v.  City  of  Des 
Moines,  Id.  199;  State  v.  Huff,  53  Mo.  288;  Matthis  v.  Town 
of  Cameron,  62  Id.  504 ;  Smith  v.  Inhabitants  of  Cheshire,  13 
Gray,  318;  Hyde  v.  County  of  Franklin,  27  Vt.  185;  Oliio  v. 
Treasurer  of  Liberty  Township,  22  Ohio  St.  144 ;  Hall  v. 
Jackson  Co.  5  Bradwell,  609  ;  1  Dillon  on  Manic.  Corp.  Sec. 
406;  1  Daniells  on  Negotiable  Instruments,  §§  420,  427, 
428,  435. 

In  this  case  the  indebtedness  represented  by  the  original 
county  order  was  paid  by  tlie  county  treasurer  to  Comisky. 
The  issuing  of  a  duplicate  order,  and  the  payment  of  the 
money  on  surrender  of  that  order,  was  only  the  mode  adopted 
by  the  county  authorities  for  making  payment  of  the  original 
indebtedness,  and  preserving  a  proper  voucher  of  the  transac- 
tion. This  payment  would  doubtless  have  been  a  complete  de- 
fense against  the  original  order  in  the  hands  of  Con^isky,  and 
the  payment  having  been  made  so  far  as  appears,  without  no- 
tice to  the  county  authorities  that  the  original  order  had  come 
into  the  hands  of  the  relator,  or  had  even  got  into  circulation, 
we  are  unable  to  see  why  the  same  defense  is  not  equally 
available  as  against  the  relator. 

The  rule  is  inflexible,  even  since  the  passage  of  the  amend- 
atory act  of  1874,  that  mandamus  will  not  lie  where  the  right 
sought  to  be  enforced  is  doubtful.  The  party  resorting  to  this 
writ  must  show  a  clear  legal  right  to  have  the  thing  sought  by 
it  done.  People  v.  Village  of  Crotty,  93  111.  180;  People  v. 
Klokke,  92  Id.  134.     The  least  that  can  be  said  in  this  case  is. 


Digitized  by 


Google 


398  Appellate  Courts  op  Illinois. 

Johnson  v.  The  People. 

that  the  relator  has  failed  to  show  such  clear  legal  right  to 

payment  of  the  county  order  in  question  as  can  entitle  him  to 

have  such  payment  enforced  by  mandamus.     On  the  facts 

appearing  at  the  trial  the  court  should  have  dismissed  the 

writ    The  judgment  will  accordingly  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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Patrick  Towle  et  al. 

V. 

R  O.  Lamphere. 

1.  Attachment— Appid\vit— Burden  of  proof.— Where,  in  an  affi- 
davit for  attachment,  the  plaintiff  alleges  that  the  defendant  has  fraadnlently 
conveyed  or  assigned  his  effects,  and  fraudulently  concealed  or  disposed  of 
his  property,  so  as  to  hinder  and  delay  his  creditors,  and  issue  is  taken  upon 
such  affidavit,  the  burden  of  establishing  by  a  preponderance  of  evidence, 
some  one  at  least  of  the  causes  alleged,  is  upon  the  plaintiff. 

2.  Fraud  not  presumed. — Fraud  is  not  to  be  presumed,  but  is  to  be 
established  by  proofs.  In  this  case,  the  fact  that  the  defendant  was  endeav- 
oring to  sell  his  stock  of  goods,  in  the  absence  of  any  proof  tending  to  show 
that  this  was  a]l  his  property,  that  he  owed  other  debts,  or  that  he  was  in- 
solvent, does  not  prove  fraud,  or  that  such  sale  would  hinder  or  delay  creditors. 

3.  Practice  in  attachment. — Upon  the  trial  of  an  issue  in  attach- 
ment, resulting  in  favor  of  the  defendant,  the  juiy  should  render  a  formal 
verdict  for  the  defendant,  before  the  court  quashes  the  attachment.  A  fail- 
ure to  do  so,  however,  is  not  an  error  calling  for  a  reversal.  _ 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomib,  Judge,  presiding.  Opinion  filed  March  29, 
1881. 

This  suit  was  commenced  by  attachment.  The  amount  of 
the  indebtedness  was  $427.42.    The  causes  set  forth  in  the  aflGi- 
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davit  for  the  writ  was  (1),  tliat  Lamphere  the  debtor  had  within 
two  years  last  past  fraudulently  conveyed  or  assigned  his 
eflfects  or  apart  thereof,  so  as  to  hinder  and  delay  his  creditors. 
(2),  that  he  had  within  that  time  fraudulently  concealed  or 
disposed  of  his  property  so  as  to  hinder  and  delay  his  credi- 
tors. (3),  that  he  was  about  to  fraudulently  conceal,  assign,  or 
otherwise  dispose  of  his  property  or  effects,  so  as  to  hinder  and 
delay  his  creditors. 

The  defendant  filed  a  plea  in  abatement,  traversing  these 
allegations,  properly  verified ;  also  the  plea  of  the  general 
issue.  There  was  a  trial  before  the  court  and  a  jury,  and  when 
the  plaintiffs  introduced  their  evidence  and  rested  their  case, 
the  defendant's  counsel  moved  tlie  court  to  exclude  the  evi- 
dence and  quash  the  writ  of  attachment,  which  the  court 
granted,  the  jury  rendering  no  verdict  Whereupon  the 
plaintiff's  counsel  moved  the  court  to  strike  out  defendant's 
plea  of  general  issue,  for  want  of  affidavit  of  merits  and  for 
default  and  judgment.  This  motion  was  likewise  granted,  and 
judgment  was  rendered  against  defendant  for  $494,86.  The 
plaintiffs  then  asked  for  a  new  trial,  which  was  overruled,  and 
they  took  an  appeal  to  this  court. 

0 

Messrs.  Tennbt,  Flower  &  Cratty,  for  appellants;  that  if 
there  is  evidence  tending  to  prove  an  issue  in  a  case,  it  is  error 
to  exclude  it,  cited  Crowly  v.  Crowly,  80  111.  469;  Han  ford 
V.  Obrecht,49  111.  146;  Smith  v.  Gillett,  50  III.  290;  Hutt  v. 
Bruckman,  55  111.  441;  Merricks  v.  Davis,  65  111.319;  Grimes 
y.  Butts,  65  111.  847. 

Mr.  S.  S.  WiLLARD,  for  appellee;  that  the  burden  is  upon  the 
plaintiff  to  establish  the  causes  set  up  in  his  affidavit,  cited 
White  v..  Wilson,  5  Gilm.  21;  ZeiglerV  Cox,  63  111.  48. 

Excluding  the  evidence  in  this  case  did  no  harm,  and  is 
therefore  no  ground  for  reversal:  Crowly  v.  Crowly,  80  111. 
469. 

McAllister,  P.  J.  Wliere  the  causes  attempted  to  be  set 
out  in  the  affidavit  for  an  attachment  are  of  the  nature  found 
in  the  affidavit  in   this  case,  and   the   debtor,  under  section 
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twenty-seven  of  the  Attachment  Act,  files  his  plea  duly  verified, 
traversing  the  facts  stated  in  the  affidavit,  the  law  casts  the 
burden  upon  the  plaintifiB  of  establishing  upon  the  trial  by  a 
clear  preponderance  of  evidence,  some  one,  at  least,  of  such 
causes.  To  establish  either  of  the  causes  in  question,  it  was 
incumbent  upon  the  plaintiffs  to  show  by  facts  and  circum- 
stances in  evidence,  not  only  that  the  debtor  had  within  the 
two  years  fraudulently  disposed  of,  or  concealed,  some  portion 
of  his  effects,  or  that  he  was  about  to  do  so,  but  that  he  had 
done,  or  was  about  to  do  so,  in  such  manner  and  under  such 
circumstances,  as  would  binder  or  delay  his  creditors. 

In  determining  the  question  whether  the  court  below  was 
justified  in  excluding  the  plaintiff's  evidence  from  the  jury, 
which  is  really  the  only  question  in  the  case,  we  are  not  called 
upon  to  enter  into  any  particular  discussion  as  to  the  kind  and 
degree  of  proof  necessary  to  establish  a  charge  of  fraud  in  a 
court  of  law,  though  the  rules  are  recx)gnized  by  the  highest 
legal  authorities,  as  being  more  rigid  in  such  courts  than  in 
courts  of  equity.  1  Story's  Eq.  Jnr.,  Sec.  190,  where  it  is  said: 
**Bnt  it  is  equally  a  rule  in  courts  of  law  and  courts  of  equity 
that  fraud  is  not  to  be  presumed,  but  it  must  be  established 
by  proofs.  Circumstances  of  mere  suspicion  leading  to  no 
certain  results,  will  not  in  either  of  these  courts  be  a  sufficient 
ground  to  establish  fraud.  On  the  other  hand,  neither  of  these 
courts  insists  upon  positive  and  express  proofs  of  fraud;  but 
each  deduces  them  from  circumstances  affording  strong  pre- 
sumptions." For  general  rules  as  to  showing  fraud,  see  Bur- 
rill  on  Assignments,  Sees.  340,  841,  and  cases  in  notes. 

We  have  carefully  examined  the  evidence  adduced  in  the 
court  below,  and  the  substance  of  it  all  is:  that  plaintiffs'  were 
wholesale  grocers,  and  defendant  was  keeping  a  retail  grocery, 
in  the  city  of  Chicago,  and  about  Nov.  20,  1879,  the  latter 
bought  of  the  former,  a  bill  of  goods  amoimting  to  $700,  on 
which  he  paid  $300,  the  balance  to  run  thirty  days.  When 
the  credit  expired  defendant  was  called  upon  and  promised  to 
pay,  but  did  not  December  31,  1879,  he  was  visited  by  one 
of  plaintiffs,  accompanied  by  their  attorney,  and  again  re- 
quested to  pay  the  balance;  that  defendant  while  signifying 
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Ilia  ability  to  pay  the  bill,  nevertheless  refused  to  do  bo  then, 
but  stated  that  his  clerk  was  then  down  town  to  negotiate 
some  paper,  and  if  he  returned  in  time,  he,  defendant,  would 
come  to  plaintiff's  store  that  afternoon  and  settle  the  bill ;  that 
he  did  not  come,  but  came  about  9  o'clock  on  the  morning  of 
January  2nd,  1880,  and  gave  some  excuse  for  not  coming  on  the 
afternoon  of  the  31st  December. 

It  appears  by  the  testimony  that  defendant,  having  in  his 
store  goods  estimated  to  be  worth  $700  or  $800,  was  negoti- 
ating a  sale  of  them  to  one  Shoecraft,  on  the  first  of  said  Jan- 
uary which  was  closed  up  in  the  morning  of  the  2nd  of  the 
same  month.  But  the  plaintiffs  gave  evidence  tending  to 
show  that  such  sale  was  made  upon  a  valuable  consideration 
paid  by  Shoecraft,  viz:  a  deed  of  eighty  acres  of  land  in  the 
state  of  Iowa,  and  the  assignments  of  a  mortgage  on  land  in  the 
same  State,  and  there  was  no  other  evidence  as  to  the  consider- 
ation. There  was  no  evidence  tending  to  show  that  the  defend- 
ant owed  any  other  debts;  that  he  was  insolvent,  or  in  failing 
circumstances;  or  that  the  goods  so  sold  constituted  the  bulk 
of  his  tangible  property.  For  aught  that  appears  in  the  testi- 
mony, the  defendant  may  have  been  entirely  solvent,  and 
possessed  of  abundance  of  property  within  the  jurisdiction  of 
the  courts  of  Cook  county,  subject  to  execution. 

In  this  view  of  the  case,  while  there  might  be  circumstan- 
ces calculated  to  excite  suspicion,  that  the  sale  of  defendant's 
goods  to  Shoecraft  was  fraudulent,  still,  in  the  absence  of  all 
testimony  of  such  goods  constituting  the  whole,  or  chief  part 
of  his  property,  or  that  he  was  insolvent  or  in  failing  circum- 
stances, there  was  no  evidence  at  all  tending  to  show  that  such 
sale  would  hinder  or  delay  creditors;  and  therefore  the  court 
below  was  right  in  excluding  the  evidence  from  the  jury. 
Technically,  the  jury  should  have  formally  rendered  a  verdict 
for  defendant  before  the  court  quashed  the  attachment.  It  is 
however  an  error  which  could  not  prejudice  the  plaintiffs,  and 
for  that  reason  it  constitutes  no  ground  for  reversing  the  judg- 
ment. If  parties  and  attorneys  will  not  take  the  trouble  to 
properly  prepare  their  cases  for  trial,  they  must  bear  the  con- 
sequeuccs.    If  there  was  evidence   which  might  have  been 
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obtained  to  supplement  what  was  lacking  in  this  case,  then  it 
is  plaintiff's  fault  that  s«ch  evidence  was  not  produced.  If,  on 
the  other  hand,  no  snch  evidence  was  obtainable  because  the 
facts  themselves  left  just  such  a  break  in  the  necessary  links 
of  the  chain,  then  the  attachment  ought  never  to  have  issued, 
and  justice  demanded  that  it  be  Quashed.  The  judgment  will 
be  affirmed. 

Affirmed. 


Ferdinand  W-  Peck  et  al. 

V. 

Timothy  Cooper. 

CORPORATIOKS — STOCKHOLDERS  NOT  LIABLE  FOR  TORTS  OP. — ^The  mere 

fact  that  a  person  is  a  Btockholder  or  director  in  a  corporation,  does  not  ren- 
der him  liable  for  the  torts  of  the  corporation  or  its  agents.  Some  knowledge 
of,  and  participation  in,  the  act  claimed  to  be  tortious  must  be  brought  home 
to  him. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  filed  March  29, 1881. 

Messrs.  Cooper,  Packard  &  Gurley,  for  appellants;  that  it 
was  material  for  plaintiff  to  prove  that  appellants  authorized 
the  order  or  notice  in  question,  and  in  the  absence  of  proof  the 
negative  will  be  presumed,  cited  Bonnell  v.  Wilder,  67  111.  327; 
Watt  V.  Kirby,  15  111.  200;  Union  Nat.  Bank  v.  Baldenwick, 
45  111.  375. 

When  the  verdict  is  against  the  evidence,  the  judgment  will 
be  reversed:  Puterbaugh  v.  Crittenden,  55  111.  485;  Waggeman 
V.  Lombard,  56  111.  42;  Smith  v.  Slocum,  62  111.  354;  Hibbard 
v.  MoUoy,  63  111.  471;  C.  R.  I.  &  P.  R.  E.  Co.  v.  Herring,  57 
111.  59;  Davenport  v.  Springer,  63  111.  276. 

Instructions  should  be  based  on  evidence:  Pease  v.  Catlin, 
1  Bradwell,  88;  Holcomb  v.  Davis,  56  111.  413;  Prescott  v. 
Maxwell,  48  III.  82;  Nichols  v.  Bradsby,  78  111.  44;  Bradley 
v.  Parks,  83  111.  169}  EusBell  v.  Minteer,  83  111.  150. 
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The  appellants  are  not  liable  for  the  torts  of  servants  of  the 
corporation  :  Bath  v.  Caton,  37  Mich.  199;  2  Thompson  on 
Negligence,  1060;  Hewitt  v.  Swift,  3  Allen,  420;  Baeheller  v. 
Pinkham,  68  Me,  253;  Stone  v.  Cartwright,  6  T.  R  411;  Nich- 
olson V.  Mounsey,  15  East,  384. 

Mr.  John  0.  Barker  and  Mr.  E.  B.  MoClanahan,  for  ap- 
pellees; as  to  the  liability  of  carriers  of  passengers,  cited  Pen- 
dleton V.  Kinsley,  3  Clifford,  416;  Phil.  &  Read.  R  R  Co.  vs. 
Derby,  14  How.  468;  Thompson  on  Carriers  of  Passengers, 
352;  P.  B.  &  W.  R  1^.  Co.  v.  Qnigley,  21  How.  210;  Moore  v. 
Fitchburg  R  R  Co.  4  Gray,  465;  Lamb  v.  Polk,  6  C.  &  P. 
629;  Story  on  Agency,  §  452;  Smith  on  Master  and  Servant, 
152;  Sleath  v.  Wilson,  9  C.  &  P.  607;  M.  &  M.  Ry  Co.  v.  Fin- 
ney, 10  Wis.  330:  Railway  Co.  v.  Hinds,  53  Pa.  St.  515. 

In  such  actions  the  defendants  maybe  saed jointly  or  sever- 
ally: Lightner  v.  Brooks,  2  Clifford,  291;  Develing  v.  Shel- 
don,  83  111.  390;  Olsen  v.  Upsahl,  69111.  273. 

The  jury  is  to  judge  of  the  weight  of  evidence  :  Poleraan  v. 
Johnson,  84  III.  271;  Hilliard  on  New  Trials,  313;  Keister  v. 
Miller,  25  Pa.  St.  481;  Paton  v.  Stewart,  78  111.  481;  Hub- 
bard V.  Rankin,  71  III.  129;  Gorham  v.  Peyton,  2  Scam.  363. 

The  damages  are  not  excessive  :  P.  C.  &  St.  L.  R  R.  Co.  v. 
Thompson,  56  111.  138;  C.  &.  A.  R  R  Co.  v.  Gregory,  68  111. 
226;  McNamara  v.  King,  2  Gil m..  432:  Cotlin  v.  Coffin,  4  Mass. 
1;  Coleman  v.  South  wick,  9  Johns.  45. 

Bailey,  J.  In  December j  1871,  in.  the  city  of  Chicago, 
Timothy  Cooper,  a  colored  person,  was  forcibly  ejected  from  an 
omnibus  in  which  he  had  taken  his  seat  as  a  passenger,  by  one 
Harry  Lewis,  the  driver.  The  omnibus  in  question  was  the 
property  of  The  People's  Omnibus  and  Baggage  Company,  a  cor- 
poration organized  under  a  special  act  of  the  General  Assembly, 
and  was  being  used  by  said  company  at  the  time  in  the  busi- 
ness of  carrying  passengers  for  hire,  upon  certain  streets  in 
said  city.  Cooper,  desiring  to  go  from  one  point  to  another 
on  the  regular  route  over  which  the  omnibus  was  being  run, 
entered  it,  deposited  the  usual  fare  in  a  box  placed  there  to  re- 
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ceive  it,  and  took  his  seat  The  driver  thereupon  ordered  him 
to  get  out,  telling  him  that  colored  persons  were  not  allowed 
to  ride,  and  Cooper  refusing  t^)  obey,  the  driver  entered  the 
omnibus,  seized  hold  of  him  and  dragged  him  out,  and  in  do- 
ing so,  inflicted  upon  him  a  personal  injury  of  considerable 
severity. 

To  recover  damages  for  this  assault.  Cooper  brought  suit 
against  Ferdinand  W,  Peck,  Clarence  I.  Peck,  Harold  S.  Peck, 
and  several  others,  who  were  not  served  with  process,  seeking 
to  hold  them  individually  liable  therefor.  The  declaration  con- 
sists of  five  counts,  of  which  the  first  alleges  that  the  defend- 
ants personally  committed  the  trespass  complained  of;  the 
second,  that  they  were  the  owners  of  a  certain  omnibus  used 
for  carrying  passengers  for  hire  in  the  city  of  Chicago,  and  as 
such  owners  committed  the  trespass;  and  the  remaining  three 
counts  allege,  in  substance,  that  the  defendants  owned,  used 
and  controlled  a  certain  omnibus  which  they  used  for  the  con- 
veyance of  passengers  for  hire  in  the  city  of  Chicago,  and  that 
the  same  was  nnder  the  charge  of  one  Harry  Lewis,  the  driver 
thereof,  who  was  their  servant  in  that  behalf,  and  that  said 
trespass  was  committed  by  said  Lewis  in  the  course  of  his  em- 
ployment, at  the  direction  and  command  of  the  defendants. 

The  three  defendant*  served  appeared,  and  each  filed  a  sepa- 
rate plea  of  not  guilty,  and  the  cause  coming  on  to  be  tried  in 
January,  1880,  the  jury  returned  a  verdict  for  the  defendants. 
This  verdict  being  set  aside  on  motion  of  the  plaintiff,  the 
cause  was  again  tried  in  January,  1881,  and  a  verdict  rendered, 
finding  said  three  defendants  guilty,  and  assessing  the  plain- 
tiff's damages  at  $2,000;  and  for  this  sum  and  costs  the  plain- 
tiff had  judgment. 

There  is  no  pretense  that  either  of  the  defendants  had  any 
personal  participation  in  the  assault.  The  judgment,  then, 
can  be  upheld  only  upon  the  theory  that  they  were  in  some 
way  responsible  for  the  act*  of  Lewis,  the  driver. 

The  evidence  is  undisputed  that  the  omnibus  at  the  time  of 
the  assault  was  the  property  of  The  Peoples'  Omnibus  and 
Baggage  Company,  and  in  the  possession  and  under  the  con- 
trol of  that  company,  and  that  Lewis,  in  driving  the  omnibus, 
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acted  as  the  servant  and  employe  of  the  company,  and  not  of 
the  defendants;  so  that  whatever  may  have  been  the  conduct 
of  the  defendants,  the  maxim  respondeat  superior  has  no  ap- 
plication. 

It  appears  however  that  all  three  of  the  defendants  were 
stockholders  in  the  corporation,  and  members  of  the  board  of 
directors,  and  that  Ferdinand  W.  Peck  was  also  the  president  of 
tlie  company.  There  is  some  evidence  tending  to  show  that  at 
the  time  of  the  assault  there  was  in  force  a  general  rule  or 
order,  promulgated  by  the  company  or  some  of  its  oflScers,  re- 
quiring its  drivere  to  exclude  all  colored  pei*sons  from  its  omni- 
buses, and  some  effort  was  made  to  show  that  such  order 
emanated  from,  or  was  sanctioned  by,  Ferdinand  W.  Peck,  the 
president. 

We  have  examined  the  evidence  on  this  latter  point,  and  aio 
far  from  being  satisfied  tliat  it  preponderates  in  favor  of  the 
plaintiff.  The  plaintiff  himself  testifies  that  the  driver,  at  the 
time  he  ordered  him  to  leave  the  omnibus,  said  that  Peck,  tlie 
president,  had  issued  an  order  that  colored  persons  should  not 
be  allowed  to  ride  in  the  company's  omnibuses.  Also,  Howard 
Young,  another  witness,  who  at  the  time  of  the  assault  was 
driving  one  of  the  company's  omnibuses,  testifies  that  there 
was  such  order;  that  he  received  it  from  John  Walsh,  the 
company^s  assistant  superintendent,  but  never  from  Peck, 
althoujirh  Walsh  claimed  to  the  witness  that  he  had  received  it 
from  Peck  So  far  as  the  testimony  of  these  two  witnesses 
t^nds  to  charge  Peck  with  any  personal  responsibility  for  the 
order,  it  is  merely  hearsay.  Lewis  and  Walsh  were  neither  of 
them  called  as  witnesses,  and  as  they  were  the  agents  and  em- 
ployes of  the  company  and  not  of  Peck,  we  are  unable  to  see 
upon  what  principal  their  declarations  can  be  competant  as 
evidence  against  him,  or  have  any  tendency  to  connect  him 
with  the  order  in  question,  if  any  such  order  in  fact  existed. 

Samuel  W.  Scott,  another  witness,  however,  testifies  that  he 
saw  copies  of  an  order  posted  up  in  the  company's  barns, 
B'gned,  he  thinks,  by  the  general  superintendent,  requiring 
the  exclusion  of  colored  persons  from  the  company's  omnibus- 
es.   His  recollection  of  the  contents  of  such  paper  is  exceed- 
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ingly  vague  and  unsatisfactory,  but  he  testifies  that  they  were 
notices  that  Peck,  or  Peck  Bros.,  had  ordered  colored  persons 
to  be  excluded.  But  there  is  an  entire  absence  of  evidence 
tending  to  show  that  said  papers  were  in  fact  posted  by  Peck 
or  by  his  authority,  or  that  he  even  had  any  notice  of  their 
existence. 

But  the  same  witness  on  his  direct  examination,  testifies 
that  on  one  occasion  he  called  upon  Peck,  the  president,  witli  a 
view  of  inducing  him  to  employ  two  or  three  colored  drivers 
for  the  company's  omnibuses,  and  that  he  then  asked  Peck 
the  question  whether  they  excluded  colored  persons  from  riding 
in  their  omnibuses,  and  that  he  admitted  that  they  had  been 
obliged  to  make  such  order.  The  witness,  however,  on  cross- 
examination,  virtually  recalls  the  last  statement,  and  testifies 
that  he  cannot  say  that  at  that  interview  anything  passed  be- 
tween them  in  relation  to  excluding  colored  persons,  or  to  any 
order  on  that  subject 

The  foregoing  is,  in  brief,  all  the  evidence  in  the  record  tend- 
ing to  connect  the  president  of  the  company  with  this  alleged 
order.  We  think  it  fails  to  make  out  a  case  upon  which  a 
conviction  of  tlie  defendant  ought  to  be  sustained.  Peck,  on 
the  other  hand,  testifies  in  the  most  positive  manner,  tliat  he 
never,  as  president  of  the  company,  or  in  any  other  capacity 
gave  any  directions,  verbal  or  written,  to  the  superintendent 
or  assistant  superintendent,  or  to  any  of  the  employes  of 
the  company,  or  to  anybody  else,  to  the  efiect  that  colored 
people  should  not  be  allowed  to  ride  in  the  omnibuses 
of  the  company,  and  that  if  any  such  order  was  given  by  the 
superintendent  or  assistant  superintendent  to  the  drivers,  he 
had  no  knowledge  of  it;  that  he  never  saw  any  notice  of  such 
order  posted  in  the  company's  barns,  and  does  not  believe 
that  there  was  ever  such  a  notice;  that  such  order  would  have 
been  contrary  to  his  ideas  on  the  question,  and  that  if  he  had 
known  of  its  existence  he  would  have  sought  to  hav.e  it  counter- 
manded. Such  being  the  testimony  in  the  case,  we  are  of  the 
opinion  that  the  verdict,  so  far  as  it  relates  to  Ferdinand  W. 
Peck,  is  clearly  against  the  preponderance  of  the  evidence. 

Ab  to  the  other  two  defendants^  we  find  no  evidence  what- 
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ever  tending  to  charge  them  with  any  responsibility  for  the 
trespass  complained  of.  No  attempt  is  made  to  connect  them 
with  the  promulgation  of  the  alleged  order,  nor  is  it  even 
shown  that  they  had  any  knowledge  or  notice  of  its  existence. 
The  only  fact  proved  against  them  is,  that  they  were  stock, 
holders  and  directors  of  the  company.  But  this  of  itself  has 
no  tendency  to  establish  their  liability  for  torts  committed  by 
the  employes  of  the  company,  though  committed  in  pursuance 
of  the  company's  rules,  or  the  orders  of  some  other  of  its  offi- 
cers or  agents.  The  mere  fact  that  a  person  is  a  director  and 
stockholder  in  a  corporation,  does  not  render  him  liable  for  the 
torts  of  the  corporation  or  its  agents.  Some  knowledge  of  and 
participation  in  the  act  claimed  to  be  tortious  must  be  brought 
home  to  him.  As  to  defendants,  Clarence  I.  Peck  and  Harold 
S.  Peck,  no  attempt  was  made  to  do  this,  and  as  to  them  the 
verdict  is  unsupported  by  any  semblance  of  evidence. 

The  second  instruction  given  to  the  jury  at  the  instance  of 
the  plaintiff  was  erronqons,  for  the  reason  that  there  was  no 
evidence  upon  which  it  could  be  based.  It  submits  to  the  jury 
the  question  whether  the  defendants,  as  officers,  directors,  or 
managers  of  the  corporation,  made  or  caused  to  be  executed 
any  rule  or  regulation  commanding,  requiring  or  authorizing 
any  person  or  persons  in  their  employment,  or  under  their 
control  or  management,  to  refuse  to  carry  as  passengers  in  or 
upon  any  of  their  omnibuses,  and  to  eject  from  their  omni- 
buses any  and  all  negroes  who  should  take  passage,  or  enter 
therein  in  violation  of  such  rule  or  regulation.  So  far  at  least 
as  this  instruction  applied  to  Clarence  I.  and  Harold  S.  Peck, 
there  was  no  evidence  tending  to  prove  the  fact  submitted. 

The  judgment  will  be  reversed  and  the  cduse  remanded. 

Judgment  reversed. 
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William  Baker 

V. 

William  P.  Kend  et  al. 

Insufficient  evidence. — ^The  evidence  upon  which  judgment  is  rendered 
in  this  case  was  mere  hearsay  and  insufficient. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  March  29, 
1881. 

This  was  assumpsit,  originally  brought  by  appellees  against 
Tappan,  McKillop  &  Co.,  of  Chicago,  alleged  to  be  a  corpora- 
tion, to  recover  the  amount  of  a  claim  left  with  them  to  be  sent 
to  Ottumwa,  Iowa,  for  collection,  and  which  it  is  alleged  by 
appellees,  was  collected  by  an  attorney  acting  for  appellant  at 
Ottumwa,  to  wliom  it  was  sent  for  that  purpose. 

The  plaintiffs  below  recovered  a  judgment  against  Tappan, 
McKillop  &  Co.  for  $209.35,  which  was  reversed  by  this  court 
at  its  October  Term,  1879,  on  two  grounds:  first,  that  the  de- 
fendant corporation  was  not  in  existence  when  the  claim  was 
left  for  collection,  and  the  claim  was  not  left  with  the  defend- 
ant but  with  Baker,  prior  to  the  formation  of  the  corporation; 
and  secondly,  that  the  proof  waa  insufiicient  to  show  that  the 
money  had  in  fact  been  collected.  The  case  is  reported  in  6 
Bradwell,  152.  The  case  having  been  remanded  to  the  court  be- 
low. Baker  was  substituted  as  defendant  in  place  of  Tappan, 
McKillop  &  Co.,  and  a  trial  was  had,  resulting  in  a  judgment 
for  the  plaintiff'  for  $261.26.  The  defendant  Baker  now  brings 
the  case  here  by  appeal. 

Messrs.  Leamtno  &  Thompson,  for  appellant;  that  it  is  in 
the  power  of  a  collecting  agency  to  limit  their  responsibility 
by  the  terms  of  their  receipt,  cited  Bradstreet  v.  Everson,  72 
Pa.  St.  135;  Bullit  v.  Baird,  27  Legal  Int.  171;  West.  Trans. 
Co.  V.  Newhall,  24  111.  466;  Adams  Ex.  Co.  v.  Haynes,  42  111. 
89;  Adams  Ex.  Co.  v,  Stettauers,  61  111.  184. 
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Messrs.  Walker  &  Carter,  for  appellees;  as  to  the  liability 
of  an  agent  to  his  principal  for  moneys  of  the  latter  received 
by  a  sub-agent,  cited  Story  on  Agency,  231a  ;  Taber  v.  Per- 
rett,  2  Gall.  565;  Morgan  v.  Tener,  83  Pa.  St.  306. 

Per  Curiam.  By  the  substitution  of  Baker  as  the  party  de- 
fendant, the  first  ground  of  objection  to  the  plaintift''8  recov- 
ery was  removed,  but  as  to  the  second  ground  we  do  not  see 
that  the  evidence  makes  any  stronger  case  for  the  plain tiif 
than  was  made  at  the  former  trial.  The  evidence  now,  as 
then,  amounts  in  substance  to  this:  that  when  appellees  called 
on  appellant  for  the  money  alleged  to  have  been  collected,  they 
were  referred  to  Freeman,  appellant's  attorney  in  Chicago,  who 
stated  that  he  had  no  personal  knowledge  on  the  subject,,  but 
that  from  certain  correspondence  in  relation  to  the  matter,  he 
learned  that  the  Gas  Company  at  Ottumwa  claimed  to  have 
paid  the  money  to  the  attorney  to  whom  it  had  been  sent  for 
collection.  He  also  stated  substantially  the  same  thing  to 
plaintiff's  witness,  Olcott;  but  he  at  no  time  professed  to  have 
any  personal  knowledge  about  it;  on  the  contrary,  he  all  the 
while  declared  he  had  none. 

As  we  said  in  our  former  opinion,  the  burden  was  on  the 
plaintiif  to  show  by  competent  testimony  that  the  money  had 
been  collected.  It  is  obvious  that  what  was  relied  on  as  proof 
was  merely  hearsay.  If  parties  choose  to  submit  their  cases 
on  incompetent  proof  when  better  evidence  is  readily  attain- 
able, they  must  suffer  the  consequences. 

The  judgment  below  is  reversed  and  the  cause  remanded. 

Ee versed  and  remanded. 


g|  ,^Jlj'  AsAHEL  Gage 

V. 

The  Boabd  op  Directors,  etc. 

1.     FOUECLOSUBE  OP  MORTGAGE — ADVERSE  INTEREST  BY  WAT  OP  TAX- 

TiTi.E. — In  a  proceeding  to  foreclose  a  mortgage,  an  adverse  claim  of  title  in 
no  way  connected  with  the  mortgagee,  as  a  tide  under  a  tax  sale,  is  not  a 
proper  subject  for  consideration. 
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2.  JuBiSDiCTiON— Freehold. — A  freehold  cannot  be  said  to  be  involved 
in  a  case  in  which  a  title  is  not  and  cannot  be  made  a  proper  subject  of  in- 
qaiiy  and  consideration. 

Errok  to  the  Circuit  Court  of  Cook  county;  the  lion.  E.  S. 
Williams,  Judge,  presiding.     Opinion  filed  March  29,  1881. 

Tliis  was  a  bill  in  chancery,  brought  by  the  board  of  direct- 
ors of  the  Chicago  Theological  Seminary,  to  foreclose  a  certain 
deed  of  trust,  executed  by  Joshua  S.  Seaverance  to  Thomas  D. 
Snyder,  as  trustee,  to  secure  the  promissory  note  of  the  grant- 
or for  $15,000,  payable  to  the  complainants.  To  this  bill 
Asahel  Gage,  the  plaintiff  in  error,  was  made  a  party  defend- 
ant, on  the  allegation  that  he  claimed  some  interest  in  a  cer- 
tain portion  of  the  premises  covered  by  the  deed  of  trust,  by 
virtue  of  a  certain  tax  deed  thereon,  issued  to  him  by  the 
county  clerk  of  Cook  county,  upon  certain  pretended  sales  for 
taxes  due  the  State  and  county  for  the  year  1870.  The  bill, 
however,  alleges  that  said  tax  deed  is  void,  by  reason  of  various 
defects  in  the  proceedings  for  the  assessment  and  levy  of  said 
taxes,  and  in  the  application  for  judgment  therefor,  but  that 
by  reason  of  said  deed  a  cloud  exists  upon  the  title  of  the 
complainants,  and  the  security  of  said  trust  deed  is  impaired. 
The  bill  prayed  that  said  tax  deed  be  adjudged  to  be  void,  and 
ordered  to  be  delivered  up  for  cancellation.  Gage  failing  to 
appear  and  answer,  a  decree  was  entered  against  liim  by  default, 
in  accordance  with  the  prayer  of  the  bill. 

,  Mr.  A.  N.  Gaoe,  for  plaintiff  in  error;  that  the  court  could 
not  hear  and  determine  plaintiff  in  error's  title  in  this  pro- 
ceeding, cited  Gage  v.  Perry,  93  III.  176. 

After  default,  if  complainant  amends  his  bill,  this  virtually 
gets  aside  the  default:  Lyndon  v.  Lyndon,  69  III.  43;  Gibson 
V.  Eeese,  50  111.  383. 

No  presumptions  will  be  indulged  against  a  tax  deed:  Kyde 
T.  Heath,  75  LI.  381. 

A  default  admits  only  the  facts  that  are  well  pleaded:  Cro- 
nan  v.  Frizzell,  42  111.  319;  C.  &  N.  W.  E.  K.  Co.  v.  Coss,  73 
111.  394. 
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Mr.  David  Fales,  for  defendant  in  error;  that  if  there  was 
a  joinder  of  two  causes  of  action  it  should  have  been  taken 
advantage  of  by  demurrer,  cited  1  Daniell's  Ch.  Pr.  346. 

The  court  may  hear  and  determine  bills  to  quiet  title  and  to 
remove  clouds  from  title:  Rev.  Stat.  1880,  190,  §  50;  Wing  v. 
Sherrer,  77  111.  200.  ' 

Bailey,  J.  Tlie  case  of  Gage  v.  Perry,  93  111.  176,  is  de- 
cisive of  this  case.  Tliat  was  a  bill  to  foreclose  a  mortgage, 
and  Gage  was  made  a  party  defendant,  upon  the  allegation 
that  he  claimed  some  interest  in  the  mortgaged  premises  as 
purchaser,  mortgagee,  judgment  creditor  or  otherwise,  but  that 
such  interest,  if  any  there  was,  had  accrued  since,  and  was  sub- 
ject to  the  lien  of  the  complainant's  mortgage.  Gkige  an- 
swered the  bill,  setting  up  an  adverse  legal  title  to  a  portion 
of  the  mortgaged  premises  by  virtue  of  a  tax  deed,  and  ex- 
pressly denying  that  his  interest  in  the  property  was  subject  to 
the  lien  of  the  mortgage.  The  case  was  heard  on  bill,  answer, 
replication  and  proofs,  and  a  decree  rendered  foreclosing  Gage's 
interest  in  the  premises.  This  decree  was  reversed,  it  being 
lield  that  an  adverse  claim  of  title  in  no  way  connected  with 
the  title  of  the  mortgagor,  was  not  a  proper  subject  of  con- 
sideration in  a  suit  to  foreclose  a  mortgage,  and  when  it  was 
disclosed  by  the  answer  of  the  defendant  and  the  proofs  that 
such  was  the  character  of  his  claim,  he  should  have  been  dis. 
misijed  from  the  suit. 

In  the  present  case,  the  nature  of  the  interest  claimed  by 
Gage  is  set  out  by  the  complainants  in  their  bill,  so  that  it 
sufficiently  appears  from  the  face  of  the  bill  itself  that  Gage 
claims  an  interest  in  a  portion  of  the  premises  in  question 
adverse  to  the  title  of  the  complainants,  and  in  no  way  con- 
nected therewith;  and  consequently,  upon  the  doctrine  of  the 
case  of  Gage  v.  Perry,  the  bill  should  have  been  dismissed  as 
to  him. 

It  is  suggested,  however,  that  this  court  has  no  jurisdiction 
of  the  case,  for  the  reason  that  it  involves  a  freehold,  and  the 
case  of  Gage  v.  Bailey,  7  Bradwell,  619,  is  cited  in  support  of 
that  position.    A  freehold  cannot  be  said  to  be  involved  in  a 
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case  in  which  such  title  is  not  and  cannot  be  made  a  proper 
subject  of  consideration.  The  freehold  claimed  by  Gage  was 
not  properly  before  the  court  below,  and  that  court  had  no  au- 
thority in  this  proceeding  to  investigate  it  or  set  it  aside. 
The  error  was  not  in  holding  upon  the  facts  confessed  by 
Gage's  default,  that  the  tax  deed  was  void,  but  in  taking  juris- 
diction of  and  assuming  to  pass  upon  that  question  at  all.  So 
this  court,  in  entertaining  jurisdiction  of  the  case,  is  not  called 
upon  to  pass  upon  the  validity  of  Gage's  legal  title,  but  merely 
to  decide  a  question  of  practice.  In  our  opinion,  then,  a  free- 
hold is  not  involved  in  the  case  within  the  meaning  of  the 
statute. 

For  the  reasons  above  stated,  the  decree,  so  far  as  it  relates 
to  the  title  and  interest  of  Gage  in  the  lauds  in  question,  will 
be  reversed,  and  the  cause  remanded  to  the  court  below,  with 
instructions  to  enter  a  decree  dismissing  the  bill  as  to  said 
Gage. 

Judgment  reversed. 


Max  GrOODKIND  ET  AL. 
V. 

William  Kogan  et  al. 

1.  Ikstructioks— Conflicting  EVIDENCE.— Where  the  evidence  as  to 
the  essential  elements  of  plaintiff^s  cause  of  action  is  conflicting,  instructions 
should  be  accurate,  and  should  not  assume  facts  as  proved  about  which  there 
is  a  contest.  So,  in  an  action  for  breach  of  warranty,  the  warranty  being  de- 
nied, an  instruction  is  erroneous  which  assumes  that  the  article  in  question 
was  not  as  warranted. 

2.  Damages — Cost  of  RE-SHiPif  ekt. — ^Where  no  disclosure  was  made  by 
the  purchaser  to  the  vendor  of  any  special  purpose  for  which  the  purchase  was 
made,  the  vendor  being  directed  merely  to  ship  the  goods  to  Cincinnati  for  the 
purchaser,  the  cost  of  re-shipment  to  Chicago  by  reason  of  a  failure  to  sell  in 
the  former  place,  on  account  of  the  alleged  inferior  quality  of  the  goods,  can- 
not be  included  as  an  element  of  damages  in  an  action  against  the  vendor  for 
a  breach  of  warranty.  Such  damages  only  are  recoverable  as  may  be  con- 
sidered as  arising  naturally  in  the  usual  course  of  business  from  a  breach  of 
tile  contract,  or  such  as  may  be  reasonably  supposed  the  parties  had  in  con- 
templation at  the  time  of  making  the  contract. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  tiled  March   29, 

1881. 

7hiij  was  an  action  by  appellees,  the  Rogans  and  plaintiffs 
below,  against  the  appellants,  Goodkind  and  Oberndorf,  the 
defendants  below,  to  recover  damages  for  breach  of  an  alleged 
warranty,  claimed  by  the  plaintiffs  to  have  been  made  by  the 
defendants,  upon  the  sale  by  the  latter  to  the  former  May  8, 
1880,  at  Chicago,  of  a  quantity  of  grease,  comprised  in  a  lot 
of  80  tierces,  said  to  contain  28,247  pounds,  which  plaintiffs 
bought  and  paid  for  at  four  cents  a  pound.  The  parties  all 
resided  and  did  business  in  Chicago— the  plaintiffs  as  commis- 
sion merchants,  the  defendants  as  manufacturers  of  grease. 
The  goods  were  sold  by  sample,  but  the  case  was  not  tried, 
upon  the  theory  that  the  bulk  did  not  correspond  with  the 
Si  1 1  pie.  The  theory  of  the  plaintiffs  was,  that  the  grease  was 
sold  to  them  by  the  description  of,  and  was  represented  by  the 
defendants  to  be,  "brown  grease;?  that  it  was  not  in  fact 
"  brown  grease,"  but  an  inferior  kind  called  "coon  oil. "  The 
evidence  given  upon  the  trial  fails  to  show  that  either  kind  of 
grease  is  adapted  to  any  particular  uses;  nor  was  there  any 
evidence  tending  to  show  that  the  plaintiffs  purchased  it  for 
any  particular  use,  or  that  anything  whatever  was  said  between 
the  parties  at  the  time  of  the  sale,  or  any  other  time,  as  to 
the  use  or  purpose  for  which  the  grease  was  bought 

The  evidence  simply  tends  to  show  that  at  the  sale  the 
plaintiffs  directed  defendants  to  ship  the  grease  to  Cincinnati 
to  their,  the  plaintiffs'  order,  and  for  their  account,  the  latter 
furnishing  the  car  upon  which  the  stuff  was  delivered  at  Chi- 
cago for  shipment  to  Cincinnati.  It  was  claimed  by  plaintiffs 
that  when  the  grease  arrived  at  Cincinnati,  they  ascertained 
that  it  was  not,  with  the  exception  of  one  tierce,  "brown 
grease,"  but  was  what  they  called  "coon  oil,"  which  they 
claimed  was  an  inferior  kind,  and  worth  less  in  the  market 
Plaintiffs  pretend  to  have  made  some  effort  to  dispose  of  it  in 
Cincinnati,  but  just  what  they  did  in  that  behalf  they  do  not 
disclose.    They  however  soon  after  its  arrival  there,  made  a 
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re-sale  of  it  to  N.  K.  Fairbanks  &  Co.,  at  Chicago,  for  three 
cents  and  one-eighth  of  a  cent  per  pound,  and  ordered  it  re- 
shipped  to  Chicago,  where  it  was  delivered  on  such  re-sale  and 
paid  for  at  said  rate  per  pound.  There  was  a  close  conflict  of 
evidence  upon  the  trial,  both  as  to  the  fact  of  a  warranty  and 
breach. 

J  The  court  below  permitted  the  plaintiffs,  against  the  objection 
of  tlie  defendants,  to  give  evidence  upon  the  question  of  dam- 
ages as  to  the  expenses  incurred  by  them  by  way  of  freight, 
not  only  in  the  shipment  of  the  grease  from  Chicago  to  Cin- 
cinnati, but  those  for  cartage  and  freight  in  the  re-shipment 
of  it  back  te  Chicago.  And  at  the  request  of  plaintiffs  coun- 
Bel,  the  court  gave  to  the  jury  the  following  instruction  :  "  5th. 
If  you  believe  from  the  evidence  that  said  defendants,  at  the 
time  of  selling  the  grease  in  controversy  to  plaintiffs,  warranted 
the  same  to  be  "brown  grease,"  and  that  plaintiffs  bought 
the  same  to  ship  to  Cincinnati  for  sale  or  use,  and  that  de- 
fendants knew  that  the  plaintiffs  so  Thought  it  to  ship  to  Cin- 
cinnati for  sale  or  use  and  that  it  was  so  shipped  to  Cincinnati ; 
and  that  the  plaintiffs  did  not  know  at  the  time  it  was  so 
shipped  that  it  was  not  as  warranted  ;  and  that  said  grease  was 
not  "  brown  grease,''  but  was  an  inferior  and  poor  quality  of 
grease  ;  and  by  reason  of  its  poor  and  inferior  quality  plain- 
tiffs were  unable  to  sell  or  use  it  in  Cincinnati,  and  were 
obliged  to  ship  it  back  to  Chicago  in  order  to  dispose  of  it, 
then  the  jnry  will  give  the  plaintiffs  whatever  sum  or  sums  of 
money,  if  any,  that  you  find  from  the  evidence,  they  were 
obliged  to  pay  for  transportation  of  said  grease  to  Cincinnati, 
and  also  from  Cincinnati  back  to  Chicago." 

Tlie  jury  returned  a  verdict  for  plaintiffs,  assessing  their  dam- 
ages at  S196  ;  and  the  court,  overruling  defendant's  motion  for 
a  new  trial,  gave  judgment  on  the  verdict,  and  defendants 
appealed  to  this  court. 

'  Mr.  B.  M.  SiTAFFNER,  for  Appellants;  as  to  when  there  is  a 
warranty  and  when  it  is  merely  an  expression  of  opinion,  cited, 
Benjamin  on  Sales,  567. 

The  fifth  instruction  was  erroneous,  because  it  assumed  a 
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fact  about  which  there  was  a  dispute:  Andreas  v,  Ketcham 
77  III.  377;  Skelley  v.  Boland,  78  111.  438. 

Only  such  damages  as  the  parties  may  be  supposed  to  have 
in  contemplation  at  the  time  of  making  t}\e  contract  can  be 
recovered:  Griffin  v.  Colver,  16  N.  Y.  493;  Messmore  v.  The 
N.  Y.  Shot  Co.  40  N.  Y.  427;  Thome  v.  McVeagh,  75  III. 
81. 

Mr.  M.  J.  Dunne,  for  appellees;  that  the  representations 
aiponnted  to  a  warranty,  cited  Hawkins  v.  Berry,  5  Gilm.  36; 
2  Kent's  Com.  660;  Chitty  on  Contracts,  135;  Osgood  v. 
Lewis,  2  Ear.  &  G.  495. 

When  a  manufacturer  sells  his  own  goods  and  nothing  is 
said  as  to  quality,  there  is  an  implied  warranty  that  they  are  a 
fair,  ordinary  quality  :  Misner  v.  Granger,  4  Gilra.  69;  Arch- 
dale  V.  Moore,  19  111.  565. 

Appellants  are  liable  for  the  cost  of  re-shipment  of  the  goods: 
Thome  v.  McVeagh,  75  III.  81;  Crabtree  v.  Kile,  21  111.  180; 
Field  on  Damages,  256;  Murray  v.  Meredith,  25  Ark.  164; 
Phelau  V.  Andrews,  52  111.  486;  Marsh  v.  Weber,  16  Minn. 
418;  Knowles  v.  Munns,  14  Law  Times,  592. 

Where  the  court  can  see  that  no  injustice  has  been  done,  it 
will  not  reverse  the  judgment  for  every  error:  Hall  v.  Sroufe, 
52  111.  421 ;  Phalman  v.  King,  49  111.  266;  Rankin  v.  Taylor,  49 
111.  45;  Burling  v.  III.  Cent.  R.  R.  Co.  85  111.  18;  Stobie  v. 
Dills,  62  111.  432:  Crowly  v.  Crowly,  80  III.  649;  Hazen  v. 
Pierson,  83  111.241. 

McAllisteb,  p.  J.  The  evidence  in  this  case  was  closely 
conflicting  as  to  essential  elements  of  the  plaintiflT's  cause  of 
action.  In  such  case  even-handed  justice  requires  that  one 
party  shall  not  obtain  any  undue  advantage  over  the  other  by 
means  of  subtle  and  cunningly  devised  instructions.  The  fifth 
instruction  asked  by  plaintiff's  counsel  and  given  by  the  court, 
seems  to  us  to  be  precisely  of  that  character.  It  ingeniously 
makes  the  court  assume  as  facts  that  the  grease  in  question 
was  not  as  warranted;  that  it  was  not  brown  grease  but  was  an 
inferior  and  poor  quality  of  grease — vital  facts  in  the  case,  and 
as  to  which  there  was  a  conflict  of  evidence. 
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The  true  character  and  purposes  of  instructions  to  the  jury. 
liave  been  so  often  defined  by  the  Supreme  Court,  that  we 
sball  not  stop  to  repeat  such  definitions,  or  cite  those  cases 
wherein  instructions  which  assume  facts  as  to  which  there  is  a 
conflict  of  testimony,  or  no  evidence  in  support  of  them,  are 
held  erroneous.  That  the  one  under  consideration  was  errone- 
ous in  tlie  respect  indicated,  tliere  can  be  no  doubt. 

We  are  also  inclined  to  the  opinion  that  the  same  instruction 
was  wrong,  under  the  evidence  in  the  case,  in  the  direction  to 
the  jury  that  they  might  allow  plaintiffs  as  damages  the  cost 
of  transportation  of  the  grease,  not  only  from  Chicago  to  Cin- 
cinnati, but  also  such  cost  fi'om  the  latter  place  back  to  Chi- 
cago- 
There  is  no  evidence  in  the  record  tending  to  show  that 
there  were  any  special  circumstances  known  to  plaintiffs  and 
communicated  to  the  defendants  at  the  time  the  contract  was 
entered  into,  which  would  bring  such  injury  and  damages 
within  the  contemplation  of  the  parties,  especially  as  to  the 
re-shipment  of  the  grease  from  Cincinnati  back  to  Chicago. 
Plaintiffs  disclosed  to  the  defendants  nothing  in  reference  to 
the  purpose  for  which  they  purchased  the  grease.  The  sub- 
stance of  the  transaction  is,  that  plaintiffs  purchased  without 
any  statement  of  special  circumstances,  and  merely  directed 
defendants  to  ship  the  grease  to  Cincinnati,  to  their  order  and 
for  their  account 

This  being  so,  there  was  no  evidence  upon  which  to  base  any 
hypothesis  in  the  instruction,  if  it  contained  one,  that  the 
plaintiffs  purchased  the  grease  for  any  particular  purpose  or 
use,  or  that  defendants  knew  it.  This  case  is  wholly  unlike 
that  of  Thome  et  al.  v.  McVeagh  et  al.  75  111.  81.  There,  Mc- 
Veagh  &  Co.  had  a  contract  with  a  party  in  Salt  Lake  City,  to 
sell  him  20,000  lbs.  of  bams,  to  be  first  class,  and  went  to 
Thome  &  Co.  to  buy  of  them  in  Chicago  that  quantity,  to 
ship  to  Salt  Lake  City  in  performance  of  said  contract.  Thome 
&  Co.  being  informed  of  the  purpose,  sold  to  McVeagh  &  Co. 
the  required  quantity,  warranting  the  hams  to  be  first  class,  and 
shipped  them  to  Salt  Lake  City  without  McVeagh  &  Co.  hav- 
ing  seen  any  of  them.  When  the  haras  arrived  at  their  desti- 
voL.  vin.   w 
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nation,  they  were  found  to  be  "  almost  worthless,  not  properly 
cured,  and  in  a  bad  condition  when  cured,  and  the  sale  thereof 
a  first  class  fraud."  So  that  there  the  article  was  purchased 
for  a  particular  purpose,  and  that  known  to  the  seller  when  he 
warranted  them  such,  in  effect,  as  would  answer  that  purpose; 
and,  turning  out  to  be  almost  worthless  for  any  purpose,  the 
court  held  that  the  cost  of  transportation  from  Chicago  to 
Salt  Lake  City  was  a  proper  element  of  damage;  but  impliedly 
disapproved  the  idea  that  the  cost  of  re-shipment  back  to  Chi- 
cago could  be  properly  allowed.  In  that  case  the  court  cited 
with  approbation  the  cases  of  GriflSn  v.  Colver,  16  N.  Y.  489? 
wd  Messmore  v.  N.  Y.  Shot  &  Lead  Co.  40  ib.  422. 

It  sometimes  happens  that  losses  may  result  from  the  breach 
of  a  contract  which  neither  party  contemplated,  or  could  con- 
template, at  the  time  the  contract  was  entered  into,  so  that  the 
courts  have  been  required  to  lay  down  rules  b}'  which  the 
limit  of  damages  might  be  ascertained.  The  most  difficult 
part  of  that  undertaking  is  as  respects  consequential  damages 
in  cases  of  breach  of  contract.  In  Hadley  v.  Baxendale,  9 
Excli.  341,  such  rales  were  formulated  and  explained  thus: 
"Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  should  be  either  such  as  may 
fairly  and  substantiallj^  be  considered  as  arising  naturally,  i.  e., 
according  to  the  usual  course  of  things  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  the  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Kow,  if  the  special  circumstances  under  which  the  contract 
was  actually  mad^  were  communicated  by  the  plaintiff  to  the 
defendant,  and  thus  known  to  both  parties,  the  damages  result- 
ing from  the  breach  of  such  a  contract,  which  they  would  rea- 
sonably contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated.  But  on 
the  other  hand,  if  those  s{>ecial  circumstances  were  wholly 
nnknowu  to  the  party  breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
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amo»at  of  injury  which  would  arise  general!}'',  and  in  the 
great  multitude  of  cases,  not  affected  by  any  special  circum- 
stances, for  sueb  a  breach  of  contract." 

The  above  New  York  cases  adopt  substantially  the  same 
rules.  In  the  first  of  them,  GriflSn  v.  Colver,  the  rules  are 
thus  carefully  stated  by  Selden,  J.:  "The  party  injured  is 
entitled  to  recover  all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained  ;  and  this  rule  is  subject  to  but  two 
conditions :  the  damages  must  be  such  as  may  fairly  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract — that  is,  they  must  be  such  as 
might  naturally  be  expected  to  follow  its  violation  ;  and  they 
must  be  certain,  both  in  their  nature  and  in  respect  to  tlie 
cause  from  which  they  proceed." 

The  question  as  to  the  cost  of  transportation  from  Cincin- 
nati back  to  Chicago  bsing  a  proper  element  of  damages, 
arises  under  the  second  branch  of  the  rule  in  Hadley  v.  Bax- 
endale,  and  the  qualifications  to  the  ordinary  rule,  as  stated  in 
Griffin  v.  Colver,  supra.  They  are  not  such  damages  as  might 
fairly  be  considered  as  arising  naturally,  that  is,  according  to 
the  usual  course  of  things  ;  nor  are  they  such  as  might,  in  the 
absence  of  special  circumstances,  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  the  parties  at  the  time  of 
making  the  contract  as  the  probable  result  of  a  breach  of  it ; 
nor  are  they  certain  in  respect  to  the  cause  from  which  they 
proceeded.  They  were  extraordinary,  resulting  from  ulterior 
and  unforeseen  causes. 

Althougli  the  rule  in  Iladley  v.  Baxendale  has  generally 
been  accepted  by  the  English  courts  as  sound,  yet  it  has  not 
been  universally  regarded  as  true,  that  the  mere  communica- 
tion of  the  special  circumstances  of  the  case  by  one  party  to 
the  other,  would  impose  on  the  latter  an  obligation  to  indem- 
nify the  former  for  all  the  damages  that  would  ordinarily  fol- 
low from  a  breach  ;  but  to  produce  that  result  it  would  in 
many  cases  re|uire  proof  of  an  assent  by  the  latter  to  assume 
such  a  responsibility.     Benj.  on  Sales,  729  et  seq. 

But  here  there  was  no  communication  by  the  buyers  to  the 
sellers  of  any  special  circumstances. 
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If  the  contract  of  sale  had  remained  executory,  then  the  al- 
leged warranty  might  be  regarded  as  a  condition  of  the  con- 
tract itself,  so  that  plaintiffs  might,  on  the  arrival  of  the  grease 
at  Cincinnati,  have  rescinded  and  returned  the  article  to  the 
defendants  at  Chicago;  then  in  the  exercise  of  that  right,  the 
expenses  of  transportion  both  ways  might  have  been  properly 
chargeable  as  an  element  of  damages.  That  however  would 
have  depended  upon  the  principles  applicable  to  the  case  of 
the  termination  of  a  contract,  which  is  not  this  case.  Here 
the  contract  was  aflSrmed.  The  commodity  sold  was,  at  least 
constructively,  delivered  to  the  plaintiffs  when  put  upon  the 
cars  furnished  by  them  at  Chicago. 

The  action  is  for  the  breach  of  an  alleged  warranty — a  col- 
lateral undertaking,  and,  in  this  respect,  was  for  ulterior  con- 
sequences, involving  extraordinary  damages. 

"  To  make  a  party  to  a  contract  responsible  in  case  of  its 
non-fulfillment  by  him  for  ulterior  consequences,  involving 
the  payment  of  extraordinary  damages,  he  should  be  distinctly 
and  with  reasonable  preciseness,  informed  of  the  purpose  for 
which  the  subject  of  the  contract  is  intended  by  the  other 
party.  That  purpose  should  be  brought  fairly  within  the  con- 
templation of  the  one  who  is  to  be  charged."  Sedg.  on  Dam. 
6th  Ed.  83,  note. 

The  rule  of  damages  involved  in  the  instruction  in  question 
was  laid  down  and  given  to  the  jury  substantially  thus:  If  the 
jury  find  from  the  evidence  that  defendants  warranted  the  ar- 
ticle sold  to  be  brown  grease;  that  plaintiffs  bought  it  to  ship  to 
Cincinnati,  for  sale  or  use,  and  the  defendants  knew  at  the 
time  of  the  sale  that  it  was  so  shipped;  and  if  plaintiffs  were 
ignorant  as  to  its  quality  at  the  time,  and  it  was  not  brown  grease 
but  grease  of  an  inferior  quality ;  that  in  consequence  of  its  being 
so,  plaintiffs  were  unable  to  sell  or  use  the  same  in  Cincinnati, 
and  were  obliged  to  and  did  ship  it  back  to  Chicago,  then  the 
jury  should  allow  plaintiffs  the  cost  of  transportation,  not  only 
from  Chicago  to  Cincinnati,  but  from  the  latter  place  back 
to  Chicago. 

Here  the  right  to  recover  the  cost  of  transportation  is  pred- 
icated  upon  the  hypothesis  of  the  grease  being  warranted, 
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having  been  bought  to  ship  to  Cincinnati  for  sale  or  use,  and 
that  known  to  the  sellers;  that  it  was  not  as  warranted,  but 
inferior  in  quality,  which  was  unknown  to  plaintiffs  at  the  time 
it  was  bought  and  shipped;  and  that  then  there  was  some  such 
state  of  things  in  Cincinnati  just  at  that  time  that  plaintiffs 
could  neither  sell  or  use  the  grease  there,  and  a  necessity  arose 
compelling  them  to  ship  it  back  to  Chicago.  It  is  not  pre- 
tended the  grease  was  worthless  through  any  fault  of  defend- 
ants. And  it  is  not  true  in  fact  that  any  communication  was 
made  by  plaintiffs  to  defendants  as  to  any  purpose  for  which  it 
was  bought.  Then  how  can  it  be  said  that  those  peculiar  cir- 
cumstances in  Cincinnati,  which  would  not  permit  plaintiffs  to 
either  sell  or  use  this  grease  there,  but  obliged  them  to  ship  it 
to  Chicago,  are  to  be  considered  as  having  been  within  the 
contemplation  of  both  parties  at  the  time  of  entering  into  the 
contract?  Upon  the  same  hypothesis,  if  plaintiffs  could  not 
sell  or  use  the  article  in  either  Cincinnati  or  Chicago,  they 
could  ship  it  to  New  York  x>r  Liverpool,  and  charge  defendants 
the  cost  of  transportation. 

We  feel  entirely  clear  that,  under  the  circumstances  in  evi- 
dence, defendants  were  not  properly  chargeable  with  the  cost 
of  transporation  from  Cincinnati  to  Chicago,  and  we  are  in- 
clined to  hold  that  the  only  proper  measure  of  damages  was 
the  difference,  if  any,  between  the  actual  value  of  the  article  and 
the  price  paid  for  it  (this  being  the  Illinois  rule)  at  Cliicago, 
where  delivery  was  made.  Lattin  v.  Davis,  Hill  &  Denio. 
Snpp.  7.     For  error  in  giving  said  instruction,  the  judgment 

of  the  court  below  will  be  reversed. 

Eeversed. 

I 


Nels  E.  Thelin 

V. 

Mabtha  Thelin. 


1.    Divorce — Condonation. — In  proceedings  for  a  divorce,  condonatioa 
18  an  absolute  bar  to  a  remedy  for  the  offenses  condoned,  and  restores  the 
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offending  party  to  the  same  condition  he  occupied  before  the  offense    was 
committed. 

2.  Setting  aside  default  and  decree. — An  affidavit  setting  forth 
that  after  the  filing  of  the  bill  for  divorce,  the  complaimmt  had  condoned  the 
alleged  offense,  and  resumed  conjugal  relations  with  the  defendant,  and  also 
showing  a  stipulation  signed  by  the  complainant  to  dismiss  the  bill,  shows  a 
good  defense  and  a  sufficient  reason  for  setting  aside  the  decree. 

3.  Counter- affidavits  on  motion  to  set  aside  default. — A  motion 
to  set  aside  a  default  should  be  determined  on  ex  paHe  affidavits,  and  coun- 
ter-affidavits are  not  admissible. 

4.  S:>ub8equent  acts  of  crubltt  after  condonation. — ^The  counter- 
affidavits  alleged  a  renewal  of  the  acts  of  cruelty  charged  in  the  bill.  The 
only  way  in  which  the  complainant  could  avail  herself  of  this,  would  be  by 
way  of  supplemental  bill,  and  not.  under  her  original  bill,  for  the  cause  of 
action  therein  alleged  had  been  extinguished  by  condonation. 

Erbob  to  %he  Superior  Court  of  Cook  couiitj;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.     Opinion  tiled  March  29, 

1S81. 

The  defendant  in  error  filed  her  bill  against  plaintiff  in 
error,  praying  for  a  decree  of  divorce,  on  the  ground  of  cruelty. 
Personal  service  of  summons  was  had  on  the  defendant  below, 
a  default  was  taken  against  him  December  10,  1880,  and  a  de- 
cree of  divorce  was  rendered  December  18th. 

On  December  23d  plaintiff  in  error  entered  his  motion  to  set 
aside  the  decree  and  default,  which  was  continued  to  the  Janu- 
ary term,  1881.  The  motion  came  up  for  hearing  January 
17th,  when  plaintiff  in  error,  in  support  of  his  motion,  read  his 
own  affidavit,  which  set  forth  in  substance,  that  after  the  filing 
of  the  bill  complainant  and  defendant  mutually  condoned  each 
other's  offenses,  and  agreed  to  live  peaceably  together,  and  com- 
plainant then  gave  to  defendant  a  stipulation  in  writing,  signed 
by  her,  to  dismiss  the  suit,  and  he  avers  he  has  not  since  said 
condonement  been  gnilty  of  anything  to  avoid  the  same  or  re- 
new the  causes  of  offense.  Denies  that  he  has  ever  been  guilty 
of  cruelty  to  complainant. 

Says  that  after  said  condonement  and  agreement  to  dismiss 
the  bill,  the  parties  continued  to  live  together,  and  defendant 
was  shortly  thereafter  taken  dangerously  ill  and  his  life  was 
in  danger;  that  complainant  nursed  him  in  his  illness,  and 
was  nursing  him  at  the  time  she  obtained  her  decree  of  di- 
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vorce;  that  he  knew  nothing  about  said  divorce  till  he  was  in- 
formed by  his  counsel  that  a  decree  had  been  entered. 

The  stipulation  to  dismiss  the  suit  was  attached  to  the  affi- 
davit and  was  as  follows:  "State  of  Illinois,  Cook  county,  ss: 
Martha  Thelin  v.  Nels  E.  Thelin,  Superior  Court,  in  chancery. 
It  is  hereby  stipulated  and  agreed  that  the  above  entitled 
cause  may  be  dismissed  at  complainant's  costs. 

**  Martha  Thelin." 

Upon  the  hearing  of  the  motion,  the  court,  against  the  ob- 
jection of  the  defendant,  admitted  counter-affidavits  offered 
by  the  complainant  to  contradict  the  statements  contained  in 
the  defendant's  affidavit,  and  also  admitted  oral  testimony 
against  defendant's  objections  to  show  that  subsequently  to  the 
condonation  the  defendant  had  renewed  his  acts  of  cruelty. 
Tlie  court  denied  the  motion  to  set  aside  the  default  and  decree. 

Tl)e  plaintiff  in  error  brings  the  case  here  for  review,  and 
assigns  for  error  the  refusal  of  the  court  to  set  aside  the  de- 
fault and  decree,  and  the  action  of  the  court  in  allowing  the 
complainant  to  read  counter-affidavits,  and  introduce  oral  testi- 
mony on  the  hearing  of  the  motion  to  set  aside  the  decree. 

Mr.  I.  K.  BoYESEN,  for  plaintiff  in  error;  that  the  affidavit 
of  plaintiff  in  error  showed  a  meritorious  defense,  and  the 
default  should  have  been  set  aside,  cited  Mason  v.  McNaraara, 
57  111.  274;  Sourbry  v.  Fisher,  62  111.  135;  Evans  v.  Cook, 
11  Nev.  69. 

It  was  error  to  hear  counter-affidavits  on  motion  to  set  aside 
default:  Mendell  v.  Kimball,  85  111.  582;  Gracier  v.  Weir,  45 
Cal.  53;  Mason  v.  McNamara,  57  111.  274. 

Condonation  is  a  bar  to  all  offenses  charged  in  the  bill: 
Bishop  on  Marriage  and  Divorce,  33;  Story's  Eq.  PI.  269. 

Wilson,  J.  The  affidavit  submitted  by  the  defendant  on 
his  motion  to  set  aside  the  default  and  decree,  presented  a 
meritorious  defense,  and  showed  that  his  failure  to  appear  and 
interpose  his  defense  was  not  the  result  of  negligence  on  his 
part,  but  was  caused  by  artifice  and  bad  faith  on  the  part  of 
the  complainant.  There  had  been  a  condonation  of  the 
offenses  charged  in  the  bill,  and  the  parties  had  resumed  con- 
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jugal  relations  prior  to  the  decree,  under  a  written  stipnlatiou 
signed  by  the  complainant  that  the  bill  should  be  dismissed. 
In  violation  of  this  stipulation,  and  while  the  defendant  was 
confined  at  home  by  sickness,  the  complainant,  without  any 
intimation  to  him  of  her  intention  to  proceed  further  with  the 
6uit,  caused  a  decree  of  divorce  to  be  rendered,  the  first  knowl- 
edge of  which  came  to  the  defendant  through  his  attorney. 
He  thereupon,  with  due  diligence,  and  at  the  same  term  of  the 
court,  entered  his  motion,  supported  by  affidavit  of  the  facts 
asking  to  have  the  decree  set  aside.  The  motion  sliould  have 
been  granted.  In  proceedings  for  a  divorce,  condonation  is  an 
absolute  bar  to  a' remedy  for  the  offenses  condoned,  and  restores 
the  offending  party  to  the  same  condition  he  occupied  before 
tlie  offense  was  committed.    2  Bishop  Mar.  and  Div.  34. 

The  counter-afiidavits  offered  by  the  complainant  on  the 
hearing  of  the  motion  to  set  aside  the  decree,  were  improperly 
admitted.  Such  motions  should  be  determined  on  ex  parte 
aflidavits.  The  practice  of  receiving  counter-affidavits  on  the 
hearing  of  motions  to  set  aside  defaults,  has  bee  n  character- 
ized by  our  Supreme  Court  as  a  vicious  one.  Courts  are  liable 
to  do  injustice  to  parties  in  thus  trying  a  case  on  affidavits 
where  there  is  no  opportunity  for  cross-examination  of  the 
witnesses.     Mendall  v.  Kimball,  85  111.  582. 

The  counter-affidavits  and  oral  testimony  received  tended  to 
show  that  subsequently  to  the  condonation  the  defendant  had 
renewed  his  acts  of  cruelty.  If  this  were  shown,  the  com- 
plainant could  only  have  availed  herself  of  it  as  a  ground  of 
relief  by  a  supplemental  bill,  and  not  under  her  original  bill; 
for  in  respect  to  the  causes  alleged  in  the  original  bill,  they 
had  been  extinguished  by  the  condonation.  This  principle  is 
elementary,  and  requires  the  citation  of  no  authorities. 

As  the  defendant's  affidavit  showed  upon  its  face  a  meritori- 
ous defense,  and  that  he  had  not  been  guilty  of  any  negligence 
in  asserting  it,  we  are  of  the  opinion  that  the  court  erred  in 
not  setting  aside  tlie  default  and  decree.  The  decree  is  there- 
fore reversed,  and  cause  is  remanded  to  the  Superior  Court,  with 
directions  to  vacate  the  decree  and  set  aside  the  default,  and  for 
such  further  proceedings  as  the  case  may  require. 

Eeversed  and  remanded. 

Digitized  by  VjOOQ IC 


First  District — March  Term,  1881.        425 

Felaentbal  v.  Block. 


Benjamin  Felsenthal  et  al. 

V.  

Joseph  Block  et  al.  Imsiol 

Instrttctionb— Misleading. — ^An  instniction  which  in  the  outset  states 
the  rule  of  damages  and  directs  the  attention  of  the  jury  to  their  assessment, 
is  misleading;  it  is  tantamount  to  a  direction  to  the  jury  to  proceed  at  once 
to  the  assessment  of  damages.  The  true  rule  is  to  first  direct  attention  to 
the  issues  between  the  parties,  and  then  instruct  them  upon  the  measure  of 
damages  in  ca^e  the  juiy  find  any  damages  are  recoverable. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  March  29, 
1881. 

This  was  an  action  of  assumpsit,  brought  by  the  appellees 
against  the  appellants,  to  recover  damages  for  the  non-perform- 
ance of  the  following  contract: 

"  Chicago,  Dec.  27,  1879. 
"  Bought  of  B.  Felsenthal  &  Bros,  the  following  stock,  which 
is  to  be  delivered  between  the  first  of  January  and  the  first  of 
March,  1880,  subject  to  sight-drafts,  viz:  from  three  to  five 
car-loads  of  stove  plates,  at  twenty  dollars  per  2,000  pounds, 
and  from  three  to  five  car-loads  of  heavy  cast  iron,  per  $23,  and 
the  quantitat  is  at  the  option  of  the  sellers.  Further  agreed, 
that  instead  of  three  car-loads,  it  shall  be  five  car-loads  of  each, 
and  that  the  stock  is  to  be  delivered  at  Cincinnati,  Ohio. 

"  Block  &  Pollak, 
"  B.  Felsenthal  &  Bros." 

Appellants  failed  to  deliver  any  portion  of  the  goods  men- 
tioned in  the  contract  within  the  time  agreed  upon,  and  the 
evidence  tends  to  show  that  the  market  price  of  said  goods  at 
and  immediately  before  the  expiration  of  the  period  fixed  by 
the  contract  for  their  delivery  was  considerably  higher  than 
the  contract  price. 

It  was  claimed  by  the  appellants,  in  defense,  that  on  the  17th 
day  of  February,'  1880,  the  appellees  agreed  with  them  to  ex- 
tend the  time  for  the  delivery  of  goods  for  several  weeks,  and 
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that  before  the  expiration  of  die  period  of  such  extension,  the 
price  of  said  goods  became  ^^reatly  depreciated,  so  as  to  become 
considerably  lower  than  the  price  fixed  by  the  contract.  It 
seems  to  be  undisputed  that  such  depreciation  took  place  on  or 
about  the  16th  of  March,  1880,  but  upon  the  question  of  the  ex- 
tension of  the  time  of  delivery,  the  evidence  was  very  conflict- 
ing. Considerable  evidence  was  introduced  to  show  the  vveiijht 
of  an  ordinary  car-load  of  iron,  but  it  seems  to  have  been  finally 
conceded  that  by  the  understanding  of  the  parties  at  the  time 
the  contract  was  made,  a  car-load  was  to  consist  of  20,000 
pounds. 

Only  one  instruction  was  given  to  the  jury  at  the  instance 
of  the  appellees,  and  that  was  as  follows  : 

"  The  jury  is  instructed  for  the  plaintifl^s,  that  the  measure 
of  damages  in  this  case  is  the  difference  in  price  between  the 
contract  price  and  the  market  price  at  the  place  of  delivery,  on 
the  last  day  of  delivery,  of  so  much  of  the  iron  as  they  believe 
from  the  evidence,  was  agreed  to  be  delivered  between  the  first 
day  of  January  and  the  first  day  of  March,  1880;  if  they  be- 
lieve from  the  evidence  that  no  iron  has  been  delivered  prior 
to  the  first  day  of  March,  unless  the  jury  believe  from  the 
evidence  that  the  contract  was  extended  beyond  said  first  day 
of  March,  which  the  defendants  must  prove  by  a  preponderance 
of  the  evidence,  to  entitle  them  to  a  verdict  on  that  ground." 

The  jury  found  a  verdict  for  the  appellees,  assessing  their 
damages  at  $300,  for  which  sum  and  costs  the  appellees  had 
judgment. 

Mr.  Adolph  Moses,  for  appellants;  that  the  written  con- 
tract was  subject  to  the  construction  of  the  court,  and  the  jury 
should  be  properly  instructed  as  to  its  meaning,  cited  While 
V.  Murtland,  71  111.  250;  Lintner  v.  Millikin,  il  111.  178;  Jor- 
dan V.  Easter,  2  Bradwell,  73. 

The  instruction  was  erroneous,  because  it  at  once  discusses 
the  question  of  damages,  thereby  assuming  there  were  damages: 
Small  V.  Brainard,  44  111.  355;  Barrelett  v.  Bellgard,  71  111. 
280. 

Readiness  on  the  part  of  appellees  to  receive  the  iron  and 
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pay  for  it  when  shipped,  is  ignored  in  the  instruction:  Hough 
V.  Rawson,  17  111.  688;  Capps  v.  Smith,  3  Scam.  177;  Rud- 
dock  V.  Bel  ton,  7  Brad  well,  617. 

As  to  the  time  of  delivery  under  the  contract:  Atkins  v. 
Boylston  F.  &  M.  Ins.  Co.  6  Met.  439;  Richardson  v.  Ford,  14 
111.  332;  Cook  v.  Gray,  6  Ind.  335;  Merming  v.  McGaughey, 
30  la.  205;  Barker  v.  Bushnell,  75  111.  220. 

Mr.  W.  W.  Evans,  for  appellees;  that  the  burden  of  proving 
an  extension  of  time  is  upon  the  party  claiming  it,  cited  Un- 
ion Nat.  Bank  v.  Balden  wick,  45  111.  375;  Hinman  v.  Pope,  1 
Gilm.  131. 

An  instruction  which  gives  undue  prominence  to  a  portion 
of  the  evidence  is  properly  refused:  Ilomes  v.  Hale,  71  Dl. 
652;  Chittenden  v.  Evans,  41  111.  251;  Protection  Life  Co.  v. 
Dill,  91  111.  174. 

Where  substantial  justice  has  been  done,  anew  trial  will  not 
be  granted,  even  though  there  be  error  in  the  instructions: 
Leigh  V.  Hodges,  3  Scam.  15;  Gillett  v.  Swett,  1  Gilm.  475; 
Elam  V.  Badger,  23  111.498;  Dishon  v.  Schorr,  19  111.  59;  3 
Graham  and  Waterman  on  Kew  Trials,  717;  Castleton  v.  Lang- 
don,  19  Vt.  210. 

If  there  is  evidence  to  sustain  the  verdict  it  will  not  be  dis- 
turbed: Addenis  v.  Seever,  89  111.  482;  Lewis  v.  Lewis,  92  111. 
237;  Chapman  v.  Burt,  77  111.  337;  Bishop  v.  Busse,  69  111. 
403. 

Bailey,  J.  The  instruction  given  by  the  court  to  the  jury 
at  the  instance  of  the  appellees,  though  somewhat  adroitly 
worded,  was,  in  our  opinion,  calculated  to  mislead  the  jury. 
jThe  question  of  the  assessment  of  damages  was  one  .which 
'the  jury  had  no  right  to  consider  until  they  had  previously 
passed  upon  the  issues  in  the  case,  and  decided  them  in  favor 
of  the  appellees.  The  instruction,  however,  directs  their  at- 
tention in  the  first  instance  to  the  assessment  of  damages, 
and  without  presupposing  any  determination  of  the  issues, 
lays  down  the  rule  by  which  the  appellee's  damages  are  to  be 
measured  and  ascertained.  It  was  substantially  tantamount 
to  a  direction  to  the  jury  to  proceed  at  once  to  the  assess- 
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ment  of  damages,  thus  practically  withdrawing  from  their  at- 
tention all  consideration  of  the  issnes  in  the  case.  Until  the 
issues  were  determined,  no  damages  were  recoverable,  and, 
nntil  then,  there  could  be  no  measure  of  damages,  and  such 
measure  should  have  been  laid  down  in  an  instruction  only 
npon  the  hypothesis  of  the  issues  being  found  for  the  appellees. 

It  is  true,  the  instruction  near  its  close  contains  a  qualifi- 
cation which  requires  the  jury  before  assessing  damages,  to 
find  from  the  evidence  that  no  iron  was  delivered  prior  to  the 
first  day  of  March.  This  was  far  from  being  tantamount  to  a 
requirement  to  find  the  issues  for  the  appellees.  The  fact 
thus  singled  out  was  only  one  of  several  which  it  was  incum- 
bent upon  the  appellees  to  establish  to  entitle  themselves  to  a 
verdict.  The  burden  was  upon  them  to  prove  the  contract 
and  its  terms,  and  also  to  show  that  they  themselves  were 
ready  and  willing  to  deceive  the  iron,  and  to  pay  for  it  accord- 
ing to  the  terms  of  the  contract. 

For  the  error  in  giving  the  foregoing  instruction,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Almon  Brooks 

V. 

G.  P.  Gates  et  al. 


1.  Contract  not  sustained  by  evidence. — An  allegation  that  defend- 
ant by  the  terms  of  the  sale  in  question  agreed  to  practice  as  physician  at 
Hot  Springe,  and  send  his  prescriptions  to  plaintiff's  drug  store  during  the 
remainder  of  bis  natural  life,  is  not  supported  by  evidence  that  he  agreed  to 
send  his  prescriptions  to  plaintiff's  while  he  remained  at  Hot  Springs,  and 
that  he  expected  to  remain  there  as  long  afl  he  lived. 

2.  Rescission — Recoveuy  undeb  common  counts. — ^A  party  cannot 
rescind  his  contract  and  sue  for  a  quantum  meruit  on  the  common  counts  for 
what  he  has  paid  on  it,  without  returning  or  offering  to  return  whatever  he 
has  received  under  it. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  EoGERS,  Judge,  presiding.    Opinion  filed  March  29, 188L 
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This  was  an  action  of  assumpsit  brought  by  appellees  against 
appellant,  to  recover  damages  for  the  breach  of  an  alleged  con- 
tract. The  declaration  contains  two  special  counts  and  the 
common  counts.  A  demurrer  was  sustained  to  the  second 
special  count  which  is  not  now  called  in  question. 

The  first  count  alleges,  in  substance,  that  the  defendant, 
Almon  Brooks,  on  June  1st,  1875,  was  lawfully  possessed  of  a 
drug  store  and  stock  of  drugs  at  Hot  Springs,  Arkansas,  and 
was  also  a  practicing  physician  there;  and  in  the  course  of  his 
practice  gave  prescriptions  to  his  patients,  which  ;«vere  tilled  out 
of  said  stock  of  drugs,  upon  which  he  received  profits  amount- 
ing to  $6,000  per  annum.  That  on  June  1st,  1875,  the  plain- 
tiffs, Gates  and  Passraore,  at  the  request  of  the  defendant,  en- 
tered into  negotiations  with  him  for  the  purchase  of  said  stock 
of  drugs,  and  of  the  prescriptions  and  influence  of  the  defend- 
ant during  his  natural  life;  that  the  defendant  agreed  to  sell 
to  the  plaintiffs,  and  the  plaintiffs  agreed  to  purchase  the  stock 
of  drugs  at  their  invoice  price,  and  to  pay  therefor  on  the  day 
said  stock  was  inventoried,  or  as  soon  thereafter  as  demanded 
by  the  defendant;  that  defendant  agreed  that  he  would  cause 
liis  prescriptions  to  be  filled  at  plaintiff's  store  at  Hot  Springs, 
and  would  continue  to  practice  as  a  physician  there  during  his 
natural  life;  and  the  plaintiffs  agreed  to  pay  for  the  same  in 
one  and  two  years  such  sum  of  money  as  would  be  equal  to 
the  difference  between  the  amount  of  the  drugs,  as  ascertained 
by  inventory,  and  the  sura  of  $4,300.  That  under  said  agree- 
ment said  stock  was  inventoried  at  $1,221.85,  which  sum  was 
paid  to  defendant,  and  in  addition  thereto  other  payments  were 
made,  amounting  to  $2,062.41.  The  count  avers  that  although 
the  plaintiffs  performed  on  their  part,  the  defendant  did  not, 
nor  would,  when  requested,  nor  at  any  time  afterwards,  cause 
prescriptions  to  be  filled  at  plaintiff's  store,  but  refused  to  do 
BO,  and  immediately  put  it  out  of  his  power  to  perform  said 
agreement  on  his  part  by  ceasing  to  practice  as  a  physician  at 
Hot  Springs,  and  removing  to  the  city  of  Chicago,  and  per- 
manently locating  there  in  the  business  and  profession  of  a 
practicing  physician,  whereby  the  plaintiffs  suffei-ed  damage 
to  the  amount  of  $15,000. 
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The  third  count  was  upon  a  quantum  meruit  for  goods 
sold;  the  fourth  the  common  money  counts;  and  the  fifth  upon 
an  account  stated. 

To  the  first  special  count  and  the  common  counts  there  was 
a  plea  of  the  general  issue,  also  pleas  setting  up  the  Statute  of 
Frauds  of  Illinois  and  of  Arkansas.  The  court  sustained  a 
demurrer  to  the  pleas  of  the  Statute  of  Frauds,  to  which  ruling 
the  defendant  excepted. 

There  was  a  jury  trial  May  6, 1879,  when  the  jury  disagreed. 
Upon  a  second  trial  December  1st,  1879,  the  jury  found  for 
the  plaintiffs,  assessing  their  damages  at  $2,000,  for  which 
they  had  judgment.  The  defendant  appealed  to  this  court, 
and  assigns  various  errors,  and  amongst  them  that  the  court 
erred  in  sustaining  the  demurrer  to  the  pleas  of  tlie  statute  of 
frauds,  and  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence. 

The  facts  of  the  case  are  suflSciently  stated  in  the  opinion 
of  the  court. 

Mr.  Charles  A.  Gregory  and  Mr.  Emory  A.  Storrs,  for 
appellant ;  that  the  contract  was  within  the  Statutes  of  Frauds, 
cited  Broadwell  v.  Getman,  2  Denio  87 ;  Berry  v.  Doremus, 
30  N.  J.  399  ;  Tolley  v.  Greene,  2  Sandf  Ch.  91 ;  Brown  on 
Statute  of  Frauds,  §  276  ;  Lapham  v.  Whipple,  8  Met.  59 ; 
Lyon  V.  King,  11  Met.  412  ;  Emery  v.  Smith,  46  K  H.  151 ; 
Clury  V.  Herring,  4  Exch.  621 ;  Pierce  v.  Paine,  28  Vt.  34 ; 
Lock  wood.  V.  Barnes,  3  Hill.  128  ;  Marcy  v.  Marcy,  9  Allen, 
8  ;  Blackney  v.  Goode,  30  Ohio  St.  350  ;  Walker  v.  Johnson, 
90  U.  S.  424  ;  McPherson  v.  Cox,  96  U.  S.  404  ;  Packet  Co.  v. 
Sickles,  5  Wall.  58. 

Messrs.  Swett,  Bates  &  Haskell,  for  appellees;  that  in  as- 
signment of  errors  the  grounds  of  error  should  be  specified, 
cited  Donelly  v.  State,  26  N.  J.  L.  463;  Ins.  Co.  v.  Upde- 
graff,  43  Pa.  St.  350;  McKelvey  v.  Wilson,  9  Pa.  St.  l83. 

The  contract  is  not  within  the  Statute  of  Frauds:  Fenton  v. 
Emhiers,  3  Burr.  1,278;  Koberts  v.  Kockbottom  Co.  7  Met  46; 
McLeis  V.  Hale,  10  Wend.  426;  Plimpton  v.  Curtis,  15  Wend. 
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236;  Kent  v.  Kent,  18  Pick.  469;  Peters  v.  Inhabitants  of 
Westborongh,  19  Pick.  364;  Ellicott  v.  Turner,  4  Md.  476; 
Hutchinson  v.  Hutchinson,  46  Me.  154;  Howard  v.  Bergin,  4 
Dana,  137;  Lyon  v.  King,  11  Met.  411;  Foster  v.  McO'Blevis, 
18  Mo.  88;  Browne  on  Statute  of  Frauds,  277;  Blanchard  v. 
Weeks,  34  Vt.  589;  Russell  v.  Slade,  12  Conn.  460;  Johnson 
V.  Watson,  1  Kelly  350;  Berydell  v.  Drummond,  11  East,  152; 
Bracegirdle  v.  Heald,  1  B.  &  Aid.  727;  Holbrook  v.  Arm- 
strong, 1  Fairf.  31;  Sheey  v.  Adarene,  41  Vt.  541. 

Wilson,  J.  By  the  terms  of  the  agreement  between  the 
parties,  as  alleged  in  the  plaintiflF's  declaration,  appellant 
Brooks,  in  consideration  of  $4,300,  to  be  paid  to  him  by  ap- 
pellees. Gates  and  Passmore,  agreed  to  sell  and  deliver  to  them 
a  stock  of  drugs,  afterwards  inventoried  at  $1,296,  and  also  to 
continue  during  his  natural  life  to  practice  as  a  physician  at 
Hot  Springs,  Arkansas,  and  furnish  prescriptions  for  his  pa- 
tients to  be  filled  at  appellees'  drug  store;  that  the  amount  at 
which  the  drugs  should  inventory  was  to  be  paid  for  presently, 
or  as  soon  as  demanded,  and  the  balance,  about  $3,000,  was  to 
be  paid  in  one  and  two  years  from  the  date  of  the  contract. 

To  appellant's  plea  of  the  Statute  of  Frauds,  alleging  that 
this  was  a  contract  not  to  be  performed  within  one  year,  and 
was  not  in  writing,  the  court  sustained  a  demurrer.  The  de- 
cision of  the  circuit  court,  in  sustaining  the  demurrer,  is  as- 
signed as  one  of  the  errors,  but  it  becomes  unnecessary  to  pass 
upon  it,  as,  in  the  view  we  take  of  the  case,  a  fundamental  ob- 
stacle to  appellees'  right  of  recovery  is  found  in  the  lack  of 
satisfactory  proof  of  the  alleged  agreement  as  the  same  is  set 
forth  in  the  plaintiff's  declaration. 

Tlie  contract,  as  stated  by  the  plaintiffs  was  extraordinary, 
not  to  say  highly  improbable.  Appellant  was  a  physicitin  of 
high  standing,  with  a  wide  reputation  for  skill,  and  in  the 
recei]>t  of  a  very  large  income  from  his  practice  '^t  is  fair  to 
presume  from  his  eminent  position  in  the  profession  and  his 
well-known  skill,  that  he  would  find  little  diflSculty  in  speed- 
ily acquiring  a  lucrative  practice  elsewhere,  should  he  at  any 
time  desire   to  change  his  location  from  a  remote  resort  for 
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invalids,  to  the  more  inviting  field  and  cultivated  society  of  a 
large  city.  That  he  should  under  such  circumstances,  for  tlio 
trifling  consideration  of  three  or  four  thousand  dollars,  forever 
foreclose  his  right  of  removal,  and  bind  himself  to  spend  the 
remainder  of  his  life  in' the  practice  of  his  profession  in  an 
obscure  village,  is  a  proposition  so  at  variance  with  reason  and 
our  common  observation,  as  to  excite  at  the  outset  one^s  in- 
credulity. But  more  than  this,  by  such  a  contract  he  was  to 
cut  himself  off  from  the  right  of  ever  laying  down  the  burden 
of  professional  labors  and  responsibility,  and  the  privilege  of 
retiring  from  the  practice  to  the  quiet  walks  of  life,  even 
though  he  should  have  accumulated  a  fortune,  and  the  neces- 
sity for  work  no  longer  existed. 

But  the  mere  improbability  that  a  party  thus  situated  would 
make  such  a  contract  would  not  justify  the  court  in  disregard- 
ing it,  if  there  were  satisfactory  proof  that  it  had  been  entered 
into;  nor  are  we  prepared  to  say  that  the  contract  in  question, 
if  made,  is  of  such  a  character  as  that  the  parties  to  it  might 
not  lawfully  enter  into.  Its  nature  and  extraordinary  provis- 
ions are  however  proper  subjects  to  be  taken  into  considera- 
tion  in  determining  whether  a  contract  of  tlie  character  set 
forth  was  ever  in  fact  made. 

The  burden  of  proving  the  contract  as  alleged  rested  upon 
the  plaintiff.  The  only  witness  as  to  its  terms  was  Passmore, 
one  of  the  plaintiffs.  His  testimony  in  relation  to  it  was  as 
follows :  "  On  or  about  the  17th  day  of  April,  1875,  Dr. 
Brooks  came  into  the  store,  and  said  he  had  come  to  make  a 
trade  with  me.  He  wanted  to  sell  me  the  George  Lower  drug 
store.  I  told  him  I  did  not  want  any  drug  store.  He  said 
^  But  stop,  that  is  my  drug  store.'  Sa3^s  I,  '  What?'  He  said, 
laughing,  '  That  is  my  drug  store,  and  I  will  make  you  this 
proposition  :  I  will  sell  you  that  drug  store,  with  my  prescrip- 
tions and  influence  so  long  as  I  live  in  Hot  Springs,  for 
$4,800.'  I  says,  '  Doctor,  how  long  do  you  expect  to  live  in 
Ihjt  Springs?'     He  says,  'The  balance  ot  my  life.'" 

On  cross-examination  he  testified,  "  Doctor  Brooks  said  he 
expected  to  stay  the  remainder  of  his  natural  Ufa  I  under- 
stood he  agreed  to  stay  there  the  balance  of  his  life.     He  said 
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*  I  will  stay  here  the  balance  of  my  life.'  I  thought  he  would 
stay  there  tlie  balance  of  his  natural  life,  and  keep  writing  pre- 
scriptions for  me.  Those  were  the  terms  we  agreed  on.  Ar- 
rangements were  made  to  give  him  vacations.'* 

This  is  in  substance  his  entire  t^^timony  as  to  the  making 
of  the  contract,  and  is  all  the  testimony  offered  by  the  plain- 
tiffs in  relation  to  its  terms.  No  other  witness  was  called  by 
them  on  that  branch  of  the  case,  nor  was  there  any  memoran- 
dum or  ai^reement  in  writing  in  relation  to  it 

Construing  this  evidence  most  strongly  in  favor  of  appel- 
lees, we  think  it  obvious  that  it  fails  to  prove  anything  more 
than  an  expectation  on  the  part  of  Passmore  that  appellant 
was  to  remain  permanently  at  Hot  Springs,  and  not  an  abso- 
lute agreement  that  he  would  so  remain.  If  Passmore  had 
seriously  intended  to  bind  appellant  to  a  condition  so  extraor- 
dinary as  that  of  a  life-service,  it  seems  tons  inci*edible  that  he 
should  not  have  required  it  to  be  evidenced  either  by  an  in- 
strument in  writing,  or  if  it  was  to  rest  in  a  verbal  agreement, 
that  the  agreement  should  have  been  couched  in  the 
most  unmistakable  language.  It  is  to  be  presumed  that  he 
states  the  terms  of  the  agreement  most  favorably  to  the  theory 
of  appellees,  and  yet  in  his  direct  examination  he  does  not 
swear  that  appellant  agreed  to  remain  at  Hot  Springs,  but 
tliat  he  promised  to  send  him  prescriptions  and  give  him  his 
influence  so  long  as  he  remained  there;  and  when  asked  how 
long  he  expected  to  remain,  he  replied,  "  the  balance  of  my 
life."  This  was  but  the  expression  of  an  opinion,  and  did  not 
constitute  a  contract  If,  therefore,  the  contract  as  claimed  by 
appellees,  was  to  rest  upon  the  plaintiffs'  uncontradicted  testi- 
mony, we  should  be  inclined  to  hold  that  it  was  not  sufficient- 
ly proven. 

fiut  opposed  to  the  testimony  of  Passmore  is,  first,  the  testi- 
mony of  appellant,  who  swears  that  there  was  no  agreement 
that  he  was  to  remain  in  Hot  Springs  for  any  length  of  time  ; 
that  the  length  of  time  he  was  to  remain  there  did  not 
enter  into  the  contract  in  any  way,  and  that  nothing  was  said 
on  that  subject.     He  says,  ^^  I  do  not  think  that  was  once  men« 

Vol.  VIIL  » 
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tioned,  because  it  was  generally  known  that  I  was  going  away 
soon,  and  he  knew  it." 

W.  "W.  Clark,  a  disinterested  witness,  testified  that  he  was  a 
druggist  at  Hot  Springs,  and  knew  of  the  transfer  of  the 
drugs  known  as  the  Lowerstock,  by  Dr.  Brooks  to  Gates  and 
Passmore.  That  he  made  an  arrangement  with  Passmore  at 
the  tatter's  solicitation  for  a  half  interest  in  the  drug  store  ; 
that  during  the  negotiations  for  the  purchase  Piissraore  never 
told  him  that  Brooks  had  agreed  to  remain  at  Hot  Springs  ; 
that  Passmore  said  that  on  all  moneys  taken  in  on  Brooks^ 
prescriptions  Brooks  was  to  be  paid  dollar  for  dollar  until  the 
amount  paid  should  be  equal  to  the  amount  of  the  invoice  of 
the  stock  ;  and  that  whenever  Brooks  should  cease  to  send  him 
prescriptions  all  payments  for  the  stock  and  bonus  ceased,  and 
he  would  be  a  clear  gainer  of  the  goods  unpaid  for. 

This  testimony  is  strongly  corroborative  of  appellant's;  for 
if  there  had  been  a  provision  in  the  contract  that  Brooks  was 
to  remain  in  Hot  Springs  and  send  prescriptions  during  his 
life,  it  is  inconceivable  that  Passmore  should  not  have  held  that 
out  as  an  inducement  to  Clark  to  buy  in. 

We  think,  therefore,  that  aside  from  the  inherent  improba- 
bility that  appellant  would  enter  into  an  agreement  of  the 
character  claimed  by  appellees,  the  proof  preponderated  strong- 
ly to  show  that  he  did  not,  and  that  the  evidence  was  insuf- 
ficient to  warrant  the  jury  in  finding  the  contract,  as  alleged, 
was  made. 

But  it  is  claimed  that  if  the  plaintiffs  were  not  entitled  to 
recover  under  the  special  count  for  a  breach  of  the  contract, 
the  verdict  may  be  sustained  under  the  common  counts  lor 
money  had  and  received  by  the  defendant,  which  equitably  be- 
longs to  the  plaintiffs.  If  the  case  were  such  as  to  render  the 
common  counts  available,  we  are  by  no  means  clear  from  an 
examination  of  the  evidence  that  appellees  were  not  reim- 
bursed for  the  moneys  paid  by  them  to  appellant,  by  the  stock 
of  drugs  and  profits  on  prescriptions  sent  to  them  by  appel- 
lant and  his  partners  subsequent  to  the  sale  and  delivery  of  the 
drugs.  The  testimony  shows  that  the  profits  on  appellant's 
prescriptions  were  very  large,  amounting  to  from  $5,000  to 
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§10,000  a  year.  It  is  averred  in  the  declaration  that  the  value 
of  the  business  of  Dr.  Brooks  was  $5,000  per  year  to  any 
drug  store  to  whom  lie  should  send  his  prescriptions.  lie 
continued  to  practice  at  Hot  Springs  for  at  least  nine  months 
after  the  sale  of  his  drug  store  to  appellees,  doing  as  large  a 
business  as  he  had  ever  done,  and  sending  his  prescriptions  to 
app^lees;  and  he  also  formed  a  partnership  with  Dr.  Garnett 
who  continued  thereafter  to  send  prescriptions  to  be  filled  by 
appellees.  W^  are,  therefore,  not  prepared  to  say  that  upon  a 
quaiituTH  meruit  any  balance  would  be  found  due  to  appellees. 

But  if  it  were  otherwise,  the  plaintifls  were  not  in  a  position 
to  enable  them  to  resort  to  ftUe  common  counts,  but  must  re- 
cover, if  at  all,  on  the  special  count.  The  contract,  whatever 
may  have  been  its  terms,  was  in  pai't  performed.  Appellees 
received  a  stock  of  drugs,  and  a  large  amount  of  prescriptions 
to  be  filled.  Out  of  these  they  derived  profits.  They  also  got . 
the  old  prescription  file  of  the  store,  which  was  valuable,  and 
the  incidental  advantages  of  the  good-will  of  appellant's  pa- 
tients. All  these  things  entered  into  the  consideration  which 
induced  the  making  of  the  contract  with  appellant.  It  is  a 
familiar  principle  that  a  party  cannot  rescind  his  contract,  and 
sue  for  a  quantum  meruit  on  the  common  counts  for  what  he 
has  paid  on  it,  without  returning  or  offering  to  return  to  the 
other  party  whatever  he  has  received  under  it.  He  must  place 
the  other  party  in  the  same  position  he  occupied  at  the  time 
the  contract  was  entered  into.  Besley  v.  Dnmas,  6  Brad.  291; 
Hunt  V.  Silk,  6  East.  241 ;  1  Chit.  Plead.  387.  In  Phcenix  M. 
L.  Ins.  Co.  V.  Baker,  85  111.  410,  the  court  say:  <^The  count  for 
money  had  and  received  is  not  maintainable  if  a  contract  has 
been  in  part  performed,  and  the  plaintiff  has  derived  some  ben- 
efit, and  by  recovering  a  verdict  the  parties  cannot  be  placed 
in  the  exact  situation  in  which  they  originally  were  when  the 
contract  was  entered  into."  And  in  Kiissell  v.  Gilmore,  54 
111.  148:  "It  was  never  allowed  to  a  plaintiff  to  recover  in 
such  action  (for  money  had  and  received)  in  a  case  where  there 
was  a  special  contract,  the  breach  of  which  was  the  gravameti 
of  the  action." 

Appellees  have  never  returned  nor  offered  to  return  what 
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they  received  on  the  contract,  and  their  only  remedy,  if  they 
have  any,  is  the  recovery  of  damages  in  an  action  for  a  breach 
of  the  contract. 

For  the  reasons  hereinabove  given,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


George  H.  Strong  et  al. 

V. 

Charles  M.  Linington. 

1.  Depbnsbs  ukder  the  general  issue.— The  plea  of  non  assumpsit 
verified,  puts  in  issue  the  execution  of  the  instrument  sued  on  to  the  same 
extent  that  the  plea  of  non  est  factum  did  in  actions  of  covenant  at  common 
law.  So,  in  assumpsit  upon  a  sealed  instrument,  fraud  in  procuring  its  exe- 
cution may  be  shown  under  the  plea  of  the  general  issue. 

2.  Signing  an  instrument— Signer  must  read  iT.^If  a  party  sign- 
ing an  instrument  can  read,  it  is  his  duty  to  read  such  instrument  before 
signing  it,  and  if  he  does  not  and  is  not  prevented  by  any  fraudulent  means, 
he  cannot  be  permitted  to  say,  when  sued  upon  it,  that  he  did  not  know 
what  it  contained. 

3.  Fraudulent  representations  to  procure  signing.— Where  the 
terms  of  a  contract  were  agreed  upon,  a  draft  of  the  contract  made,  and  one 
of  the  parties  took  the  draft  for  the  purpose  of  copying  it,  and  afterwards 
returned  to  defendant  witii  a  copy  which  he  stated  to  him  was  a  correct  copy 
of  the  original  draft,  with  the  exception  of  an  alteration  mutually  agreed  upon, 
but  in  which  other  terms  had  been  surreptitiously  inserted,  and  the  defendant 
signed  the  same  without  reading  it  over  carefully,  it  cannot  be  said,  in  view 
of  the  representations  of  the  plaintiff,  that  the  defendant  was  guilty  of  such 
negligence  as  would  bar  his  right  to  set  up  a  fraudulent  execution  of  the  con- 
tract as  a  defense. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  March  29, 
1881. 

This  action  was  assumpsit  by  appellants,  Strong  and  Tonng, 
against  appellee,  Linington.  The  declaration  contained  three 
special  counts  upon  articles  of  agreement,  under  the  liands  and 
seals  of  the  respective  parties  bearing  date  April  1, 1876,  wherein 
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the  plaintiffs  were  parties  of  the  first  part,  and  the  defend- 
ant tlie  party  of  the  second  part;  in  and  by  which  the  parties 
of  the  first  part  sold  and  assigned  to  the  party  of  the  second 
part  the  sole  and  exclusive  right  to  manufacture  and  sell,  un- 
der certain  letters  patent  from  the  United  States  to  said  Strong, 
throughout  the  United  States,  &c.,  and  the  Canadas,  for  the  pe- 
riod of  five  years  from  date,  a  certain  improvement  on  pincli- 
ers;  in  consideration  of  which  the  party  of  the  second  part 
was  to  pay  parties  of  the  first  part,  a  royalty  of  $1.44  for  each 
gross  of  such  pinchers  manufactured  and  sold  by  party  o^ 
second  part,  during  that  time;  payments  to  be  made  quarterly, 
and  the  instrument  declared  on  contained  this  stipulation: 
"  And  said  party  of  the  second  part  hereby  agrees  to  keep  an 
accurate  book  of  accounts  of  the  number  of  said  pinchers  man- 
ufactured and  sold  by  him,  and  render  a  true,  statement  there- 
from to  the  first  party  at  the  end  of  each  quarter.  Such  state" 
ment  of  account  to  be  verified  by  affidavit  by  the  party  of  the 
second  part^  and  also  agrees  to  pay  the  royalty  on  at  least 
twenty-fve  hundred  dozen  of  said  pinchers  each  year^  and  in 
default  thereof  this  contract  may,  at  the  option  of  the  said 
party  of  the  first  part,  be  declared  null  and  void." 

It  further  provided  that  one-half  of  said  royalty  on  the  twen- 
ty-five hundred  dozen  should  be  paid  to  each  of  the  parties  of 
the  first  part,  and  all  in  excess  of  that  to  be  sixty  per  cent,  to 
Strong  and  forty  per  cent,  to  Young.     Setting  out  breach. 

The  defendant  pleaded  non-assumpsit  duly  verified. 

On  the  trial,  the  plaintiffs  produced  the  instrument  declared 
on,  proved  its  execution  by  showing  that  the  respective  parties 
signed  it,  the  same  having  been  executed  in  three  parts,  one 
of  which  was  left  with  each  of  the. parties.  The  defendant 
then  offered  to  prove,  under  the  general  issue  verified,  that  the 
execution  of  it  on  his  part  was  obtained  by  fraud,  by  the  plain- 
tiffs subsituting  a  contract  different  from  that  he  supposed  he 
was  signing.  To  this  plaintiffs  objected,  on  the  ground  that 
such  proof  was  inadmissible  under  the  plea  of  general  issue, 
and  the  facts  should  have  been  specially  pleaded.  The  court 
overruled  the  objection,  and  plaintiffs  excepted.  The  defend- 
ant thereupon  gave  evidence  tending  to  show  what  the  original 
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agreement  between  the  parties,  in  respect  to  the  subject-mat- 
ter actually  was,  and  that  he  had  caused  his  attorney  to  make 
a  draft  of  the  same  in  writing,  which  was  done  and  such  draft 
produced  in  evidence,  from  which  it  appears  that  the  royalty 
was  to  be  paid  to  Strong  &  Young  jointly,  and  as  an  entirety  ; 
that  the  words,  "  such  statement  of  account  to  be  verified, '' 
etc.,  contained  in  that  declared  on,  were  not  in  it.  Neither 
were  the  words  "  and  also  agrei^s  to  pay  the  roj'^alty  on  at  least 
twenty -five  hundred  dozen  of  said  pinchers  each  year."  But 
instead  of  that,  the  draft  reads  thus:  "  And  sliall  also  make  and 
sell  at  least  twentj'  five  hundred  dozen  of  said  pinchers  each 
year  during  the  time  aforesaid,  and  in  default  thereof  this  con- 
tract may,  at  the  option  of  said  party  of  the  first  part,  be  de- 
clared null  and  void. " 

The  defendant  gave  testimony  tending  to  show  that  snch 
draft  expressed  the  real  contract,  and  that  it  was  taken  by  one 
of  the  plaintiflFs  to  be  copied  before  execution  ;  that  defendant 
gave  plaintiffs  permission  to  make  a  change  from  the  draft,  to 
the  effect  that  the  royalty  to  be  paid  should  be  apportioned  be- 
tween the  plaintiflTs.  That  this  was  the  only  alteration  from 
the  draft  that  defendant  authorized  ;  that  the  draft  being 
taken  for  that  purpose,  the  plaintiffs  afterwards  came  to  defen- 
dant's office  with  what  purported  to  be  three  copies  of  said 
draft  for  execution,  and  represented  that  they  were  the  same 
as  the  draft  except  as  to  the  provision  for  plaintiffs  to  each 
have  a  certain  portion  of  the  royalty  to  be  paid;  that  defend- 
ant, although  he  glanced  the  copies  over  sufficient  to  see  their 
general  nature,  did  not  read  them  and  did  not  know  of  the 
other  alterations,  and  signed  without  knowing  they  had  been 
made.  There  was  contradictory  testimony  given  on  the  part  of 
the  plaintiffs  as  to  the  representations,  and  the  fact  that  defend- 
ant did  not  real  the  papers  before  he  signed  them. 

The  court,  at  the  request  of  plaintiflB'  counsel,  gave  to  the 
jury  the  following  instructions  : 

2.  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  the  plaintiflFs  are  entitled  to  recover,  then  their 
verdict  should  be  for  the  plaintiffs  in  the  sura  of  $650. 

3.  The  jury  are  instructed  that  if  they  find  from  the  evi- 
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dence  that  the  plaintiffs  used  no  means  to  deceive  or  mislead 
the  defendant  as  to  the  nature  of  the  contract  he  was  signing, 
then  the  plaintiffs  are  entitled  to  recover. 

4.  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  at  tlie  time  of  the  signing  of  the  contract  in  evi- 
dence the  defendant  was  a  man  capable  of  taking  care  of  his 
own  interests,  then  no  defense  has  been  shown  in  this  case, 
unless  the  jury  also  find  from  the  evidence  that  at  the  time 
the  plaintiffs  practiced  such  deceit  on  the  defendant  as  ordi- 
nary care  and  diligence  on  his  part  would  not  have  protected 
])im  agaiuttt. 

5.  The  jury  are  instructed  that  the  verdict  should  be  for 
the  plaintiffs,  unless  they  find,  from  the  evidence,  that  the  de- 
lendant  was  induced  through  fraud  and  deceit  of  the  plaintiffs 
to  enter  into  a  contract  different  from  what  he  thought  he  was 
executing. 

Instruction  asked  by  plaintiffs'  counsel,  which  the  court 
refused  to  give  to  the  jury: 

"  1.  The  jury  are  instructed  that  the  verdict  should  be  for 
the'  plaintiffs." 

Exception  taken  by  the  plaintiffs'  counsel. 

Instructions  given  to  the  jury  on  behalf  of  the  defendant: 

"  1.  The  jury  are  instructed  on  behalf  of  the  defendant,  that 
fraud  vitiates  all  contracts  as  between  the  parties.  And  if  the 
jury  believe  from  the  evidence  that  plaintiffs  undertook  to 
copy  out  a  draft  of  a  contract  that  defendant  had  prepared  as 
evidence  of  an  agreement  between  them,  and  put  into  such 
copies  a  material  change  not  specifically  agreed  to  by  the  de- 
tendant,  and  presented  such  copies  for  the  defendant's  signa- 
ture without  calling  his  attention  to  such  change,  and  defend- 
ant signed  without  knowing  of  such  change,  then  such  con- 
tract so  signed  was  not  binding  on  the  defendant.  And  the 
court  further  instructs  you  that  the  provision  in  the  contract 
in  evidence,  requiring  the  defendant  to  verify  his  quarterly 
statements  of  account  by  affidavit,  is  a  material  change  of  the 
original  draft;  and  if  this  change  was  not  known  to  the  de- 
fendant at  the  time  he  signed,  and  was  not  afterward  ratified 
or  approved  by  him,  and  was  fraudulently  inserted   by  the 
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plaintiffs,  then  the  contract  is  not  binding  npon  the  defendant. 

*'2.  If  the  jury  find  from  the  evidence  that  the  plaintiffs^ 
by  fraudulent  misrepresentations  as  to  material  matters,  ob- 
tained the  signature  of  defendant  to  the  contract  offered  in 
evidence,  then  the  ury  must  find  for  the  defendant." 

To  the  giving  of  which  instructions  for  the  defendant  the 
plaintiffs'  counsel  duly  excepted.  The  jury  found  for  defend- 
ant, and  the  court,  overruling  plaintiffs'  motion  for  new  trial, 
gave  judgment,  and  plaintiffs  appealed  to  this  court. 

Mr.  E.  A.  Sherburne,  for  appellee;  upon  petition  for  re- 
hearing, that  the  instructions  must  be  considei'ed  as  a  whole, 
and  if  they  then  correctly  state  the  law,  they  will  be  held  good, 
cited  Lawrence  v.  Ilagerman,  56  111.  68;  Van  Bu&kirk  v.  Day, 
32  111.  260;  Walker  v.  Collier,  37  111.  362  ;  T.  W.  &  W.  R  It 
Co.  V.  Ingraham,  77  111.  309;  Aurora  v.  Gillett,  56  111.  132. 

Whether  the  defendant  was  guilty  of  such  negligence  as 
should  preclude  him  from  setting  up  his  defense,  was  a  ques- 
tion for  the  jury:     Munson  v.  Nichols,  62  111.  111. 

Defendant  was  not  guilty  of  negligence  in  this  case:  Bots- 
ford  V.  McLean,  45  Barb.  487  ;  Taylor  v.  Atchinson,  54  111. 
196;  Elliott  V.  Levings,  54  111.  213;  Lloyd  v.  Higbee,  25  111. 
603  ;  Mead  v.  Bunn,  32  N.  T.  275;  Eaton  v.  Winne,  20 
Mich.  156. 

No  man  can  complain  that  another  ha»  relied  too  implicitly 
"upon  the  truth  of  what  he  himself  stated:  Kerr  on  Fraud,  80; 
Lloyd  v.  Higbee,  25  111.  603;  2  Addison  on  Torts,  1,004;  Pas- 
ley  V.  Freeman,  3  T.  R.  55;  Fames  v.  Morgan,  37  111.  260; 
Weatherford  v.  Fishback,  3  Scam.  171;  Kirkland  v.  Lott,  2 
Scam.  13;  Woods  v.  Hynes,  1  Scam.  103;  School  Directors  v. 
Boomhour,  83  111.  17;  Easter  v.  Minard,  26  111.  494;  Allen  v. 
Hart,  72  111.  104;  Kohl  v.  Lindley,  39  III.  195;  Gibbs  v.  Lina- 
berry,  22  Mich,  479;  Champion  v.  Ulmer,  70  111.  322;  Hub- 
bard V.  Eankin,  71  111.  129. 

Messrs.  Smith  &  Burgett,  for  appellants,  on  petition  for  re- 
hearing, as  to  fraud,  contended  that  if  the  means  of  knowledge 
are  alike  accessible  to  both,  the  parties  must  be  presumed  to 
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have  relied  upon  their  o^vn  knowledge,  and  must  abide  the  con- 
sequences,  and  cited  Richter  v.  Eoller,  31  Ark.  170,  173;  Ful- 
ton V.  Hood,  34  Penn.  St.  365,  371;  Capehart  v.  Mhoon,  5 
Jones'  Eq.  178,  182-3;  Yeates  v.  Pryor,  11  Ark.  58  ;  Hills  v. 
Bnsh,  19  Ark.  52;  Lytle  v.  Bird,  3  Jones,  222,  225;  Walsh  v. 
Hall,  66  N.  C.  233,  239;  Etheridge  v.  Vernon,  70  K  C.  713, 
724;  Credle  v.  Swindell,  63  N.  C.  305;  Tallman  v.  Green,  3 
&indf.  (N.  Y.)  437,  442;  White  v.  Seaver,  25  Barb.  235,  242; 
Vanderwalker  v.  Osmer,  65  Barb.  556;  Long  v.  Warren,  69* 
N.  Y.  426,  431-2,  where  N.  Y.  cases  are  reviewed;  Brown  v. 
Castles,  11  Gush.  348,  350;  Cowper  v.  levering,  106  Mass.  77, 
79;  Brown  v.  Leach,  107  Mass.  364,  368;  Bell  v.  Ryerson,  11 
Iowa,  233;  Bell.  v.  Henderson,  6  How.  (Miss.)  311;  Mississippi 
Bank  v.  Wilkinson,  3  S.  &  M.  78;  Baker  v.  Henderson,  24 
Wis.  509;  Bailey  v.  Merrill,  3  Bnlstrode,  94;  Pasley  v.  Free- 
man, 3  Term  Eep. ;  2  Leigh's  Nisi  Prius,  *1079. 

Every  false  affirmation  is  not,  in  law,  a  fraud.  If  the  truth 
or  falsehood  of  the  representation  might  have  been  tested  by  or- 
dinary vigilance  and  attention,  it  is  the  party's  own  tolly  if  he 
neglected  to  do  so,  and  he  is  remediless:  Moore  v.  Tubeville,  2 
Bibb.  (Ky.)  602;  Saunders  v.  Hatterman,  2  Ired.  Law,  32; 
Fields  V.  Bouse,  3  Jones'  Law,  72;  Bailey  v.  Merrill,  3  Bul- 
strode,  94;  Star  v.  Bennett,  5  Hill  (N.  Y.)"^303,  306;  Fulton  v. 
Hood,  34  Penn.  St.  365;  Schermerhorn  v.  George,  13  Abb.  Pr. 
(N.  Y.)  315;  Van  Horn  v.  Keenan,  28  £11.  445,  448;  Miller  v. 
Craig,  36  III.  109;  Noetling  v.  Wright,  72  111.  390;  Swannell 
V.  Watson,  71  111.  456;  Fagan  v.  Newson,  I'Dev.  Law,  20; 
Farrar  v.  Alston,  1  Dev.  Law,  69;  Saunders  t.  Hatterman,  2 
Ired.  32;  Foley  v.  Cowgill,  5  Blackf.  18;  Gatling  v.  Newell,  9 
Ind.  672;  Mead  v.  Munson,  60  111.  49;  2  Kent's  Com.  *484; 
Willard's  Eq.  (Potter's  Ed.)  151;  1  Storys  Eq.  §  105,  200  a; 
Douglass  V.  Littler,  58  111.  342;  Spurgin  v.  Tniub,  65  111. 
170;  Tuck  v.  Downing,  -76  111.  71;  Slaughter  v.  Ger- 
son,  13  Wall.  379,  383;  Vanderwalker  v.  Osmer,  65  Barb.  (N. 
Y.)  556;  Long  v.  Warren,  69  N.  Y.  426,  431. 

It  was  the  duty  of  the  defendant  to  read  the  instrument 
before  signing:  McCormick  v.  Molburg,  43  Iowa,  561;  Haw- 
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kins  V.  Hawkins,  50  Cal.  658;  Dutton  v.  Clapper,  53  InA  276, 
277;  Kogers  v.  Place,  29  Ind.  577-580;  Bacon  v.  Markley,46 
Ind.  116;  Upton  v.  Tribiicock,  1  Otto  (91  U.  S.),  45,  50,55; 
Maine  Ins.  Co.  v.  Hodgius,  66  Me.  109;  Green  v.  Xortii  Buf- 
falo, 56  Penn.  St.  110,  113,  115;  Schuylkill  Co.  v.  Copley,  67 
Penn.  St.  386,  387,  389;  Watson  v.  Planters'  Bank,  22  La. 
Ann.  14;  Michael  v.  Michael,  4  Ired.  Eq.  349,  360-1;  Jones 
V.  Austin,  17  Ark.  498;  Burrow  v.  Alter,  7  Mo.  424;  Mead 
V.  Munson,  60  111.  49;  Jackson  v.  Croy,  12  Johns.  427; 
Mosher  v.  Carpenter,  13  Hun,  602;  Chapman  v.  Rose,  56  N.  Y. 
137,  reviewing  New  York  cases;  Shirts  v.  Overjohn,  60 
Mo.  305,  309,  311,  312,  reviewing  Missouri  cases;  3  Waifs 
Actions  and  Defenses,  440-1;  Bigelow  on  Fraud,  73;  Bigelow 
on  Torts,  29;  Cooley  on  Torts,  488;  2  Bl.  Conim.  304;  3 
Greenl.  Cruise  (2  ed.)  328;  Manser's  case,  2  Coke,  3;  Shiilters 
case,  12  Coke,  90;  Pigott's  case,  11  Coke,  296;  Thoroughgood*3 
case,  2  Coke,  9. 

Cases  where  one  party  falsely  stated  to  the  other  the  terms 
of  the  instrument  signed,  are  to  be  distinguished  from  those  in 
which  a  different  paper  is  surreptitiously  substituted  for  that 
intended  to  be  executed:  Bigelow  on  Torts,  29-30;  Bis;elow 
on  Frauds,  73;  Byers  v.  Dougherty,  40  Ind.  198,  202;  Laidla 
V.  Loveless,  40  Ind.  211,  215,  216;  Nebeker  v.  Cutsinger,  48 
Ind.  436,  445. 

The  instructions  given  for  defendant  were  erroneous  and 
misled  the  jury,  and  the  judgment  should  be  reversed:  Quinn 
v.  Donovan,  85  111.  194;  Illinois  Linen  Co.  v,  Hongh, 
91  111.  63;  C.  B.  ife  Q.  R  R  v.  Lee,  60  III.  5Ul; 
Camp  Point  Manufacturing  Co.  v.  Ballon,  71  III.  417; 
Wabash  Kail  way  Co.  v.  Heuks,  91  III.  407;  C.  B.  &  Q. 
R  R  V.  Dunn,  61  111.  385;  Steinmeyer  v.  People,  95  111.  3S3; 
Volk  V.  Roche,  70  111.  297;  I.  C.  R  R  v.  Hammer,  72 
111.  349;  L  C.  R  R  v.  Maffitt,  67  111.  431;  Leonard  v. 
Smith,  11  Met.  330;  James  v.  Langdon,  7  B.  Mon.  93;  Wdell 
v.  Hughes,  3  Wend.  419;  Gaines  v.  Buford,  1  Dana,  502; 
Gillespie  v.  Gillespie,  2  Bibb.  89. 

McAllister,!*,  J.     This  case  was  submitted  to   us  for  de- 
ion  at  the  last  term  of  this  court ;  and  the  conclusion  tliea 
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reached  was  that  there  was  error  in  the  first  instruction  given 
for  appellee,  for  which  the  judgment  below  should  be  reversed; 
and  that  judgment  w^as  accordingly  entered.  Upon  petition  a 
rehearing  was  granted,  and  the  cause  has  been  re-argued  by 
counsel  for  the  respective  parties,  and  has  been  carefully  re- 
considered by  the  court. 

The  first  objection  which  appellant's  counsel  nrge  to  the 
judgment  below  is,  that  the  defense  relied  upon,  and  which 
prevailed   there,  was  not  admissible  under  the  plea    of  non- 
assumpsit,  but  should  have  been  specially  pleaded.     We  are 
satisfied  from  our  own  researches,  beyond  doubt  that  the  ob- 
jection is  groundless.    The  instrument  sued  upon  being  under 
seal,  at  common  law,  the  only  actions  which  would  lie  upon  it 
would  be  debt  or  covenant.     It  being  for  the  performance  of 
covenants,  the  latter  would  be  the  only  appropriate  action. 
But  by  our  statute,  assumpsit  may  be  brought.     There  can  be 
no  doubt  that  the  plea  of  non-assumpsit  duly  verified,  puts  in 
issue  the  execution  of  the  instrument  sued  on,  to  the  same  ex- 
tent that  the  ^lesk  of  non  eat  factum  did  in  actions  of  covenant 
at  common  law.     Assumpsit  being  now  allowable  by  statute 
iipon  sealed  instruments  containing  covenants,  the  plea  of  the 
general  issue,  especially  if  verified,  will  not  only  operate  to  put 
in  issue  the  execution  of  the  instrument,  but  also  the  breaches 
assiijned;  whereas,  the  plea  of  non  est  factum  in  actions  of 
covenant  put  in  issue  only,  the  making  of  the   instrument; 
and  assignments  of  breaches  were  admitted,  unless  traversed  by 
other  pleas.     So  that    non-assumpsit  is  a  much  broader  plea 
than  non  est  factum, 

Tlie  defense  relied  upon  below,  was  not  an  attempt  to  impeach 
the  deed  for  fraud  in  the  matter  or  consideration  of  it,  but  for 
fraud  in  the  execution  of  it.  The  distinction  is  this  :  under 
the  plea  of  non  estfa^tum^  the  defendant  may  give  in  evidence 
whatever  tends  to  show  an  invalid  or  defective  execution  of  a 
deed  at  the  time  of  plea  pleaded;  but  whatever  impeaches  the 
deed  by  reason  of  the  matter  or  consideration  thereof,  whether 
snch  matter  or  consideration  renders  the  deed  void  by  the  pol- 
icy of  the  common  law,  or  by  the  express  provisions  of  statute 
law,  must  be  specially  pleaded.     Whelpdale's  Case,   5  Coke, 
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1,196  note  c;  Corny iis'  Dig.  Pleader,  2  w.  18;  Pigot's  Case  11, 
Coke  27;  1  Chit.  PL  483. 

It  may  be  ehown  under  non  eat  factum  that  a  different  in- 
Btrunient  was  substituted  in  the  place  of  the  one  which  the  de- 
fendant supposed  he  was  executing.     Van  Valkenburg  v.  Kouk 
12  Johns.  337;  Taylor  v.  King,  7  Munf.  358;  Gove  v.  Wooster^ 
Hill  &  Denio  Supp.  N.  Y.  30. 

Between  original  parties  to  the  instrument  the  defense  is 
good  at  common  law,  and  therefore  need  not  be  specially 
pleaded. 

But  upon  a  careful  reconsideration  of  this  case,  we  are  of 
the  opinion  that  both  of  the  instructions  given  for  defendant 
below  are,  under  the  circumstances  in  evidence,  erroneous. 
The  defendant  is  not  illiterate.  He  could  read,  and  he  had  an 
opportunity  to  read  the  instruments  in  question  before  sign- 
ing, but  did  not,  as  he  claims.  The  general  doctrine  of  the 
law  is  stated  by  Blackstone  thus:  '•  I  proceed  now  to  the  fifth 
requisite  for  making  a  good  deed,  the  reading  of  it.  This  is 
necessary  wherever  any  of  the  parties  desire  it;  and  if  it  be  not 
done  on  his  request  the  deed  is  void  as  to  him.  If  he  can  he 
should  read  it  himself;  if  he  be  blind  or  illiterate  another 
must  read  it  to  him.  If  it  be  read  falsely  it  will  be  void,  at 
least  for  so  much  as  is  misrecited,  unless  it  be  agreed  by  col- 
lusion that  the  deed  shall  be  read  false,  on  purpose  to  make  it 
void ;  for  in  such  case  it  shall  bind  the  fraudulent  party.  2  Bl. 
Com.  304;  Corny ns'  Dig.  Tit.  Fait.  B.  2;  Upton  v.  Tribilcock, 
1  Otto,  45.  There  is  no  doubt  of  the  general  rule,  that  if  a 
party  signing  an  Instrument  can  read,  it  is  his  duty  to  read 
such  instrument  before  signing;  and  if  he  does  not,  and  is  not 
prevented  by  any  fraudulent  means,  he  cannot  be  permitted  to 
say  when  called  uj}on  to  respond  to  its  obligation,  that  he  did 
not  know  what  it  contained. 

But  from  the  defendant's  stand-point,  and  the  facts  which  his 
evidence  tended  to  prove,  this  is  not  the  case  of  one  who  can 
read,  and  merely  fails  to  read  the  instrument  he  has  signed, 
and  then  seeks  to  avoid  respolisibility  under  it  because  he  did 
not  know  what  it  contained.  According  to  the  tendency  of 
tlie  evidence  of  defendant,   here  were  terms  of  a  contract 
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agreed  upon  by  parol,  and  then  he  has  hie  attorney  embody 
that  agreement  in  a  draft  npon  paper;  the  plaintiffs  take 
that  draft  to  have  copies  made  for  execution,  and  then 
get  defendant's  permission  to  make  a  single  alteration, 
which  affected  only  the  plaintiffs  as  between  themselves.  Tliey 
return  with  what  purports  to  be  such  copies,  and  represent 
to  defendant,  that  they  are  copies  of  the  draft  which  they  so 
took  to  copy,  with  the  exception  of  the  alteration  above  men- 
tioned, which  was  a  matter  wholly  immaterial  as  to  defendant. 
The  defendant  glances  at  the  copies  enongh  to  identify  the  snb- 
ject-matter,  and  signs  without  reading.  It  turns  out  that 
there  are  two  material  alterations  from  such  draft  embodied  into 
the  papers  represented  to  be  copies,  besides  the  change  they 
were  authorized  to  make.  It  is  true,  that  defendant  could  have 
read  these  papers  before  he  signed  them,  and  it  was  his  duty  to 
do  so.  But  at  the  same  time  it  was  for  the  jury  to  determine 
whether  as  a  matter  of  fact,  the  plaintiffs,  or  either  of  tliem, 
made  the  representations  which  defendant  claimed  they  did  ; 
whether  from  all  the  circumstances,  they  were  fraudulent,  and 
intended  by  plaintiffs  to  prevent  the  defendant  from  reading 
the  papers,  and  whether  they  had  that  effect.  We  do  not  re- 
gard it  either  law  or  common  sense,  that  a]  man  who  can  read 
and  fails  to  read  an  instrument  which  he  signs,  must,  under  all 
circumstances,  have  negligence  imputed,  which  would  deprive 
him  of  the  defense  here  set  up.  For  fraud  assumes  such  a 
variety  of  forms  as  to  set  all  systematic  classification  of  its  vic- 
tims at  utter  defiance.  So  that  this  defense  is  not  necessarily 
limited  to  the  illiterate,  the  blind,  or  those  unacquainted  with 
our  language. 

Each  case  depends  upon  its  own  circumstances.  Cooley  on 
Torts,  491.  The  law  is  comprehensively  stated  by  Mr.  Justice 
Byles,  in  Foster  v.  McKinnon,  38  L.  J.  Rep.  N.  8.  310,  an.d 
cited  in  Leach  v.  Nichols,  55  Ills.  276.  He  said:  "It  seems 
plain  on  principle  and  on  authority  that  if  a  blind  man,  or  a 
man  who  cannot  read,  or  a  man  who  for  some  reason  (not  im- 
plying negligence)  forbears  toiiread,  has  a  written  contract 
falsely  read  over  to  him,  the  reader  misreading  to  such  a  de- 
gree that  the  written  contract  is  of  a  nature  altogether  differ- 
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ent  from  the  contract  pretended  to  be  read  from  the  paper 
which  the  blind  or  illiterate  man  afterwards  signs,  then  at 
least,  if  there  be  no  neojligence,  the  signature  so  obtained  is  of 
no  force,  and  it  is  invalid,  not  merely  on  the  ground  of  fraud, 
where  fraud  exists,  but  on  the  ground  that  the  mind  of  the 
signer  did  not  accompany  the  signature;  in  other  words,  that 
he  never  intended  to  sign,  and  therefore  in  contemplation  of 
law,  never  did  sign  the  contract  to  which  his  name  is  appended." 
Kow,  to  bring  a  case  within  the  range  of  the  principle  em- 
bodied in  that  statement  of  the  law,  it  is  not  absolutely  indis- 
pensable that  the  signer  should  he  either  illiterate  or  blind, 
or  that  the  instrument  should  be  falsely  read  over  to  him. 
Each  of  those  conditions  may  have  its  equivalent  in  circum- 
stances; that  is,  the  signer  may  not  be  illiterate  or  blind,  but 
be  prevented  from  reading  by  some  trick  or  artifice  designed 
and  calculated  by  the  other  party  to  have  that  effect  And  the 
pretense  of  making  a  copy  of  a  draft  of  an  agreement,  and 
the  surreptitious  interpolation  of  material  alterations  in  favor 
of  the  party  making  such  copy,  with  a  direct  affirmation,  or 
even  a  circumstantial  representation,  that  it  was  a  taithful 
copy,  might  be  equivalent  to  the  falsely  reading  a  paper  which 
the  person  misreading  held  in  his  hand.  So  that,  in  our  opin- 
ion, the  essence  of  the  defense  below,  consisted  in  the  surrep- 
titious interpolation  of  the  clauses  in  favor  of  plaintiffs;  the 
false  representation  that  the  paper  was  a  copy  of  the  draft, 
with  the  exception  of  the  alteration  plaintiffs  were  authorized 
to  make,  with  the  further  condition  that  defendant  relied 
upon  such  false  representation,  and  was  thereby  and  without 
negligence  on  his  part  induced  to  sign  said  instrument  without 
reading,  he  at  the  the  time  not  knowing  that  such  alterations 
had  been  made.  Except  as  to  the. latter,  neither  of  the  above 
hypotheses  is  contained  in  the  first  instruction  given  for  defend- 
ant. Indeed,  it  does  not  embrace  the  hypothesis  that  plain- 
tiffs fraudulently  concealed  the  changes,  or  either  of  them, 
or  anything  by  way  of  excusing  defendant's  neglect  to  read 
the  instrument.  The  second  instruction  is  too  broad,  and 
mi<?ht  extend  to  matters  pertaining  to  the  consideration,  as 
testimony  was  given  on  defendants  behalf  that  plaintiffs  had 
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no  patent  right  for  the  Canadas.  Besides,  it  leaves  it  to  the 
jury  to  determine  what  were  material  matters.  If  only  the 
changes  were  meant,  then  it  was  a  question  of  law  as  to 
whether  they  were  material  or  not.  If  matters  beyond  that  were 
intended,  then  it  was  beyond  the  scope  of  what  was  allowable 
under  the  plea.  The  judgment  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


The  People's  Insurance  Company  Ik  m 

V.  91    611 


Stephen  Paddon  et  al, 

1.  Insurancb  contract  by  parol. — ^There  is  no  statute  in  this  State 
aflPecting:  the  validity  of  a  verbal  contract  for  insurance,  and  the  rules  of  the 
common  law  prt^sent  no  impediment  to  the  making  of  such  contrax^ts,  but  it 
is  indi^nsable  that  all  the  essential  requisites  of  such  contracts  should  be 
complied  with. 

2.  Essentials  of  an  insurance  contract. — ^There  must  be  a  meeting 
of  minds  of  the  respective  parties  at  some  instant  of  time  upon  the  subject- 
matter  of  the  insurance,  the  parties  thereto,  the  amount  of  insurance,  the 
limit  of  the  risk,  including  its  duration  in  point  of  time,  and  extent  in  point 
of  hazards  assumed,  the  rate  of  premium,  and  generally  upon  all  the  circum- 
stances which  are  peculiar  to  the  contract  and  distinguish  it  from  every  other, 
80  that  nothing  remains  to  be  done  but  to  fill  up  and  deliver  the  policy  on  the 
one  hand,  and  pay  the  premium  on  the  other. 

3.  Statement — Contract  in  question. — Where  the  insured  merely 
called  at  the  office  of  appellant's  agency  and  left  his  insurance  book,  with  a 
memorandum  requesting  it  to  be  delivered  to  one  of  the  firm  of  appellant's 
agents,  who  was  at  the  same  time  the  agent  of  the  insured  in  placing  insur- 
ance upon  his  goods,  and  afterwards  spoke  to  such  agent  upon  the  street 
aliout  the  insurance,  but  did  not  give  any  specific  directions  in  regard  to  the 
same,  there  wa£  no  such  meeting  of  minds  as  would  constitute  a  valid  con- 
tract. 

4.  Agent  op  both  parties. — The  policy  of  the  law  is  against  a  person 
acting  as  agent  for  both  the  insurer  and  insured.  If  he  so  act,  the  contract 
may  be  avoided  by  either  party. 

Appeal  from  tlie  Superior  Conrt  of  Cooic  county  ;  the  Hon. 
R.  S.  Williamson,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 
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Messrs.  Gaby,  Codt  &  Gary,  for  appellants  ;  that  to  consti- 
tate  a  valid  contract  of  insurance  the  minds  of  the  parties 
must  meet  as  to  the  property,  risk,  amount  insured,  time  the 
risk  is  to  run,  and  the  premium,  cited  Trustees  v.  Ins.  Co.  28 
N.  Y.  153  ;  Thayer  v.  Ins.  Co.  10  Pick,  326  ;  Christie  v.  Ins. 
Co.  8  Cas.  Ct.  of  Sessions,  360  ;  Ins.  Co.  v.  Ilolzgrafe,  53  111. 
516  ;  Strohn  v.  Ins.  Co.  37  Wis.  625 ;  May  ou  Insurance,  41  ; 
Flanders  on  Fire  Insurance,  116  ;   Wood  on  Fire  Insurance, 

16  ;  Sandford  v,  Ins.  Co.  11  Paige  Ch.  547. 

A  person  cannot  be  the  agent  of  both  the  insurer  and  in- 
sured: Ins.  Co.  V.  Ins.  Co.  17  Barb.  132;  Micliode  v.  Girard,  4 
How.  513;  Tliornton  v.  Irwin,  43  Mo.  153;  Bently  v.  Ins.  Co. 

17  N.  Y.  42|;  Beal  v.  Kirman,  6  La.  407;  Broker  v.  Ins.  Co. 
2  Mason,  371;  Church  v.  Ins.  Co.  1  Mason,  345;  Vanderpool 
V.  Kerns,  2  E.  D.  Smith,  170;  Flanders  on  Insurance,  210; 
Copeland  v.  Ins.  Co.  6  Pick,  198;  Story  on  Agency,  §  211; 
Dunlap's  Paley  on  Agency,  33;   Ex  parte  Bennett,  10  Ves.  381. 

Admissions  of  an  agent  bind  his  principal  only  when  made 
during  the  continuance  of  the  agency,  in  regard  to  a  transaction 
tlien  pending:  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  28 
N.  Y.  159;  1  Greenleaf,  Ev.  §  114;  Hayes  v.  Houston,  86  111. 
486;  JSr.  W,  R.  R.  Co.  v.  Hack.  66  111.  238. 

Messrs.  Hunter  &  Page,  for  appellees;  as  to  the  question 
of  agency,  cited  Com.  Ins.  Co.  v.  Ives,  56  111.  402;  Lycoming 
Ins.  Co.  V.  Ward,  90  111.  545. 

As  to  admission  in  evidence  of  the  proofs  of  loss:  Knicker- 
bocker Ins.  Co.  V.  Gould,  80  111.  388;  Lycoming  Ins.  Co.  v. 
Rubin,  79  111.  402;  ^tna  Ins.  Co.  v.  Maguire,  51  III.  342; 
Ins.  Co.  V.  Schottler,  39  111.  71. 

McAllister,  P.  J.  At  the  time  in  question,  and  for  several 
years  prior  thereto,  Stephen  Paddon  &  Co.,  the  plaintiffs  below, 
were  and  had  been  dealers  in  the  city  of  Chicago,  in  sal-soda 
and  other  chemicals.  There  were  two  warehouses  in  which 
they  were  accustomed  to  keep  their  merchandise — one  being 
the  Empire  Bonded  Warehouse,  and  the  other  the  Empire  Free 
Warehouse,  as  they  were  called,  but  they  were  adjoining  build- 
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ings.  Stephen  Paddon  himself  always  attended  to  the  matter 
of  procuring  insurance  on  tlie  goods  of  his  firm.  There  was 
during  most  of  said  tiftie  a  street  insurance  broker  of  the 
name  of  Miller,  with  whom  Paddon  was  intimately  acquainted, 
who  acted  as  agent  for  plaintiffs  in  procuring  for  them  all 
their  insurance.  Paddon  would  inform  him  of  the  goods  and 
the  amount  desired;  then  Miller  would  select  the  company  or 
companies,  determine  the  rate  of  premium,  and  even  the 
extent  of  the  risk,  and  from  time  to  time  send  in  his  bills  for 
premiums,  etc.,  and  plaintiffs  would  pay  them,  they  scarcely 
ever  knowing  in  what  company  or  companies  the  insurance 
was  taken.  Paddon  would  tell  Miller  all  he  wanted  was  for 
him  to  put  them  in  good  companies,  and  they  trusted  wholly 
to  him  to  do  so.  He  was  not  only  plaintiffs'  agent,  but  the 
relations  between  Miller  and  Paddon  were  very  confidential. 

Miller  became  a  member  of  the  firm  of  W.  G.  McCormick 
&  Co.,  but  just  when  that  was  does  not  appear,  though  it  must 
have  been  a  year  and  a  half  before  February,  1880.  That  firm 
were  not  only  insurance  brokers,  but  were  the  local  agents  in 
the  city  of  Chicago  of  the  defendant  insurance  company,  and 
four  or  five  other  companies.  However,  when  Miller  went  into 
that  firm,  Paddon  transferred  the  insurance  matters  of  his  firm 
to  that  of  W.  Q.  McCormick  &  Co.,  and  they  became  his  agents, 
though  Miller  personally  attended  to  the  business  of  plaintiffs' 
insurance  precisely  as  he  had  done  prior  to  his  connection 
with  McCormick  &  Co. 

Plaintift's  claim  that  they  had,  February  12,  1880,  487  casks 
of  English  sal-soda  in  said  Empire  *Free  Warehouse,  which 
was  worth  four  thousand  dollars.  They  had  had  merchandise 
in  the  Empire  Bonded  Warehouse,  but  at  this  time  had  sold 
out  what  they  had  there;  but  January  19,  1880,  they  had 
through  McCormick  &  Co,,  as  local  agents  of  defendant  com- 
pany obtained  a  certificate  of  insurance  in  defendant  com- 
pany of  one  thousand  dollars  on  merchandise  in  said  bonded 
warehouse,  the  sal-soda  beinjj  in  the  other  warehouse.  Now,  it 
is  claimed  by  plaintiffs,  and  that  is  the  cause  of  action  set  out 
in  the  first  count  of  their  declaration,  that  by  a  verbal  contract 
made  February   13,  1880,  between   them  and   the  defendant 
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corporation  represented  by  W.  G.  McCormick  &  Co.,  that  cer- 
tificate was  transferred  so  as  to  cover  the  sal-soda  aforesaid, 
in  the  Empire  Free  Warehouse,  whiclf  was  destroyed  by  fire  on 
the  evening  of  February  14,  1880.  And  plaintiffs  also  claim, 
that  by  the  same  contract  or  arrangement  by  which  such 
transfer  was  made,  on  said  13th  of  February,  they  made  a  ver- 
bal contract  with  the  defendant  corporation,  represented  as 
aforesaid,  whereby  the  defendant  agreed  to  insure  said  merchan- 
dise in  said  Empire  Free  Warehouse  from  said  last  mentioned 
date,  for  such  time  as  plaintiffs  might  electa  in  the  sum  of  one 
thousand  two  hundred  and  fifty  dollars,  in  consideration  of  a 
premium  to  be  paid  by  plaintiffs  to  defendant,  at  the  rate  of 
seventy-five  cents  per  annum  on  each  one  hundred  dollars. 
This  latter  verbal  contract  constitutes  the  cause  of  action  set 
out  in  the  second  count  of  the  declaration.  So  that,  as  it 
seems  to  us,  the  causes  of  action  set  out  in  both  counts  depend 
upon  the  fact  and  validity  of  such  verbal  contract. 

There  is  no  statute  in  this  State  affecting  the  validity  of 
such  a  contract ;  and  the  doctrine  is  now  very  generally  rec- 
ognized in  this  country  that  the  rules  of  the  common  law 
present  no  impediment,  providing  that  all  the  requisites  pre- 
scribed by  those  rules  as  indispensable  to  every  contract,  be 
complied  with.  As  respects  a  verbal  contract  of  insurance, 
those  requisites  are  substantially  these :  The  minds  of  the 
respective  parties  must,  at  some  instant  of  time,  have  met  up- 
on all  the  essentials  of  the  contract.  Those  essentials  are  :  the 
parties  thereto  ;  the  subject-matter  of  insurance  ;  the  amount 
for  which  it  is  to  be  insured  ;  the  limits  of  the  risk,  including 
its  duration  in  point  of  time,  and  extent  in  point  of  hazards 
assumed  ;  the  rate  of  premium  ;  and  generally  upon  all  the 
circumstances  which  are  peculiar  to  the  contract  and  distin- 
guish it  from  every  other,  so  that  nothing  remains  to  be  done 
but  to  fill  up  the  policy  and  deliver  it  on  the  one  hand,  and 
pay  the  premium  on  the  other.  May  on  Ins.  §  43  ;  Ham- 
ilton V.  Lycoming  Mut.  Ins.  Co.  5  Penn.  St.  337  ;  Audibon  v. 
The  Excelsior  Ins.  Co.  27  N.  Y.  216. 

Now,  considering  the  plaintiffs  as  having  no  agent,  but  act- 
ing solely  through  Paddon  as  party  of  the  one  part,  and  the 
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defendant  as  being"  irepresented  by  its  local  agents,  McCormick 
&  Co.,  as  the  party  of  the  other  part,  to  the  alleged  verbal  con- 
tract of  insurance  in  question,  and  it  is  perfectly  clear,  from 
the  evidence,  that  there  was  no  meeting  of  the  minds  of  the 
respective  parties  to  snch  supposed  contract  at  any  instant  of 
time  before  the  loss  occurred,  upon  any  of  the  essential  ele- 
ments of  snch  a  contract.  Although  the  record  in  this  case 
contains  four  hundred  and  eighty-four  pages,  the  result  of  a 
system  which  operates  as  a  monstrous  imposition  upon  appel- 
late judges,  yet 'we  have  found  that  all  the  material  facts  as  to 
the  making  of  the  alleged  contract  are  within  a  very  small 
compass.  Stripped  of  all  the  immaterial  and  obscuring  cir- 
cumstances foisted  into  the  case,  they  are  simply:  that  on  the 
12th  day  of  February,  1880,  Paddon,  finding  that  his  firm  was 
carrying  too  much  insurance — that  is,  that  their  insurance  was 
in  all  about  $7,500,  when  they  had  of  merchandise  only  the 
487  casks  of  sal-soda,  worth  not  to  exceed  $4,000 — took  a  pol- 
icy of  insurance  which  they  had  in  the  Farmers'  Ins.  Co.  for 
$3,500,  and  he  wrote  on  the  face  of  it  "  cancel,"  or  "  canceled." 
He  then  wrote  in  pencil  on  one  of  the  pages  of  his  open  policy- 
book,  these  figures  and  words:  "  2500  on  Empire  not  bonded 
1000."  Tlien,  on  that  day  or  the  next,  the  13th,  he  took  said 
book,  and,  as  we  would  infer,  said  policy  also,  and  near  four 
t)'clock  in  the  afternoon  went  to  the  oflSceof  W.  G.  McCormick 
&Co.,  and  inquiring  for  Miller,  was  told  by  the  clerk  there  that 
lie  was  not  in.  Whereupon,  Paddon,  without  giving  any  direc- 
tions or  saying  a  word  about  insurance,  left  said  book  and 
probably  the  policy  so  marked,  with  the  clerk,  saying  he  would 
call  again  and  see  Miller,  and  went  away.  He  neither  saw  or  had 
any  communication  with  any  member  or  employe  of  the  firm 
of  McCormick  &  Co.  until  near  four  o'clock  of  the  afternoon 
of  the  14th,  which  was  Saturday,  when  being  on  his  way  to 
the  train  to  go  home,  he  accidentally  met  Miller  in  the  street, 
and  told  him,  in  substance,  that  they  had  been  taking  account 
of  stock,  and  they  found  they  had  too  mucli  insurance,  and  he 
had  left  his  book  at  the  oflSce  to  fix  it.  His  instructions  were 
in  his  book.  Miller  said  he  had  done  so.  It  appears  from 
Miller's  version  of  the  conversation,  that  Paddon  at  that  time 
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8aid  they  had  bought  some  more  goods  and  would  probably 
want  some  more  insurance — ^to  let  things  stand  as  they  were 
until  Monday,  when  he  would  be  in  and  see  about  it  We  do 
not  find  that  Paddon  contradicts  this  statement  at  all;  in  fact, 
he  corroborates  it.  The  fire  occurred  on  the  night  of  said  14th 
of  February. 

It  will  be  perceived  that  there  had  been  no  communication 
from  Paddon  to  these  local  agents  of  defendant,  which  can 
by  any  possibility  amount  to  a  proposition  on  the  part  of 
plaintiffs,  or  even  a  wish,  desire,  direction  or  request,  that  said 
certificate  mentioned  in  the  first  count  of  the  declaration 
should  be  so  changed  as  to  cover  any  merchandise  contained  in 
the  Empire  Free  Warehouse;  or  for  a  contract  or  policy  of 
insurance  by  defendant  in  the  sum  of  twelve  hundred  and  fifty 
dollars,  or  any  other  amount  on  the  terms  set  out  in  the 
second  count  or  any  other  terms.  The  figures  and  words 
written  in  pencil  viz  :  "2,500  on  Empire  not  bonded  1,000," 
are  utterly  meaningless  for  any  such  purpose.  If  they  had 
any  cabalistic  meaning  as  between  Paddon  and  Miller,  such 
meaning  is  not  shown  by  any  evidence;  besides.  Miller  testi- 
fies that  he  did  not  see  them  at  all.  On  this  point  the  want 
of  any  communication  from  Paddon  to  Miller  or  any  of  his 
firm  of  any  proposition,  direction  or  request,  to  have  the  one 
thousand  dollar  certificate  of  insurance  so  changed  as  to  em- 
brace the  merchandise  in  the  free  warehouse,  or  to  have  fur- 
ther insurance  by  defendant,  or  especially  any  such  contract  as 
is  set  up,  is  clear  beyond  any  doubt. 

It  is  also  clear  to  a  moral  certainty,  that  when  Paddon  and 
Miller  met  in  the  street  on  the  afternoon  of  the  14th,  and  had 
the  brief  conversation  referred  to,  the  latter  said  nothing  to  the 
former  respecting  any  such  change  of  said  certificate  of  insu- 
rance, or  concerning  the  alleged  new  contract  of  insurance  in 
the  defendant  company  for  twelve  hundred  and  fifty  dollars,  or 
any  other  amount.  Then  how  can  it  be  said  that  the  minds 
of  the  respective  parties  had  met  before  this  loss  occurred, 
upon  any  of  the  essentials  of  such  a  contract  ?  It  is  immate- 
rial what  Miller  had  done,  so  long  as  it  was  not  beforehand 
directed  by  Paddon,  or  communicated  to  him  afterwardsi  and 
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assented  to  by  Paddon.  It  was  neither  directed  beforehand  or 
coinmanicated  by  Miller  and  assented  to  by  Paddon  afterwards — 
that  is  before  the  fire.  One  of  the  two  things  must  certainly 
be  tme:  either  there  was  no  attempt  to  transfer  said  certificate, 
or  enter  into  the  books  of  McCormick  &  (Jo.  the  memorandum 
of  such  contract  of  insurance  as  having  been  made  by  the  de- 
fendant company,  as  claimed  by  plaintifis,  on  the  thirteenth  of 
February,  and  both  were  in  fact  done  on  Monday  after  the 
fire,  and  dated  back,  as  of  the  thirteenth;  or  Mr.  Miller  did  it 
of  his  own  motion,  on  the  thirteenth  as  the  agent  of  Paddon, 
and  without  any  communication,  proposition  or  direction,  or 
anything  on  the  subject  between  them.  But  the  policy  of  the 
law  is  against  a  person  thus  acting  as  agent  for  both  the  insurer 
and  insured.  Tlie  interests  of  such  parties  are  antagonistic. 
''  He  cannot  be  the  agent  of  both  parties  in  the  same  transac- 
tion. If  he  so  act,  the  contract  may  be  avoided  by  either 
party."  May  on  Ins.  Sec.  125.  These  propositions  are  fully 
supported  by  the  authorities  cited  by  appellant's  counsel. 

It  follows  from  these  views,  that  the  court  below  erred  in  not 
granting  the  defendant's  motion  for  new  trial,  and  for  that  rea- 
son the  judgment  must  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


David  Ogle 

V. 

ViRGiNius  A.  TuRPiN,  Receiver,  etc. 

Second  appeal — ^Res  adjudicata. — ^Upon  a  second  appeal  this  court  wDl 
not  consider  any  questions  which  have  been  passed  upon  and  determined  by  it 
on  a  former  appeal.    All  such  questions  are  to  be  regarded  as  res  adjudicata. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.   Opinion  filed  April  7, 1881. 

Messrs.  Dent  &  Black,  for  appellant;  that  the  rule  pre- 
venting re-consideration  of  questions  already  decided,  applies 
only  to  courts  of  last  resort,  cited  Cook  v.  Norton,  61  111.  285; 
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Hollowbush  V.  McConnell,  12  111.  203;.  C.  &  A.  R.  R  Co.  v. 
The  People,  72  III.  83;  Chickeriug  v.  Failes,  29  III.  304 » 
Smith  V.  Moore,  26  III.  393;  Semple  v.  Anderson,  4  Gilm.  546 

Messrs.  Hitchcock,  Dupee  &  J  udah,  for  appellees. 

Bailey,  J.  A  decree  in  this  case  in  favor  of  David  Ogle 
the  complainant,  was  brought  to  this  court  by  appeal  at  the 
March  term,  1879,  and  reversed,  the  grounds  of  the  reversal 
being  fully  stated  in  the  opinion  of  this  court,  prepared  by  Mr. 
Justice  Pleasants.  Turpin  v.  Ogle,  4  Bradwell,  611.  The 
cause,  after  being  remanded  to  the  court  below,  was  again 
heard  upon  precisely  the  same  pleadings  and  evidence  as  be- 
fore, except  that  one  witness  was  permitted  to  make  a  slight 
correction  in  his  testimony,  not  material  however  to  any  of 
the  questions  decided  on  the  former  appeal,  and  on  such  hear- 
ing a  decree  was  entered  dismissing  the  bill  for  want  of 
equity,  in  accordance  with  the  decision  of  this  court.  The 
complainant  now  brings  the  cas^  here  by  appeal,  and  assigns 
for  error  the  rendition  of  this  decree. 

'We  are  asked  to  i*everse  our  former  decision,  because  since 
it  was  made  the  Supreme  Court,  in  another  case  invojving 
somewhat  similar  facts,  has  apparently  taken  a  diiFerent  view 
of  the  law  from  that  adopted  by  us.  Keohane  v.  Smith,  97 
III.  156.  Unquestionably,  the  decisions  of  the  Supremo 
Court  are  binding  upon  this  court  as  authority,  and  the  law  as 
declared  by  that  tribunal  should  be  adopted  and  acted  upon  by 
this  court  in  all  cases  to  which  it  properly  applies.  The  ques- 
tion however  arises,  whether  in  this  case  it  would  be 
proper  for  us,  upon  a  second  appeal,  to  attempt  to  re-adjudicAte 
the  questions  we  have  once  decided,  even  if  we  should  become 
convinced  that  our  former  decision  was  erroneous. 

It  has  been  uniformly  held  by  our  Supreme  Court,  and  by  the 
Supreme  Court  of  the  United  States^  that  on  a  second  appeal 
those  courts  will  not  consider  any  questions  which  have  been 
passed  upon  and  determined  by  them  on  a  former  appeal,  but 
that  all  such  questions  are  to  be  regarded  as  res  adjudioata. 

In  Sizer  v.  Many,  16  How.  98,  the  court  say:  "  It  has  been 
settled  by  the  decisions  of  this  court,  that  after  a  case  has  been 
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brought  here  and  decided,  and  a  mandate  issued  to  the  oourt 
below,  if  a  second  writ  of  error  is  sued  out,  it  brings  up  for 
revision  nothing  but  the  proceedings  subsequent  to  the  man- 
date. None  of  the  questions  which  were  before  the  court  on 
the  first  writ  of  error  can  be  re-heard  or  re-examined  upon  the 
second."  So  in  Corning  v.  Troy  Iron  and  Nail  Factory,  15 
How.  451,  the  court,  in  discussing  the  same  question,  say: 
''  Whatever  was  formerly  before  the  courts  and  was  disposed  of 
by  its  decree,  is  considered  as  finally  disposed  of." 

For  other  cases  involving  the  same  principle,  see  Roberts  v 
Cooper,  20  How.  467;  Himely  v.  Rose,  5  Cranch,  313;  The 
Santa  Maria,  10  Wheat.  431;  Browder  v.  Mc Arthur,  7  Id.  58; 
Martin  v.  Hunter's  Lessee,  1  Id.  304;  Washington  Bridge  Co. 
V.  Stewart,  3  How.  413;  Sibbald  v.  The  United  States,  12  Pet. 
488;  Campbell  v.  Rankin,  99  U.  S.  261. 

In  Martin  v.  Hunter's  Lessees,  aupra^  in  reply  to  an  allega- 
tion that  the  former  judgment  of  the  Supreme  Court  had  been 
rendered  when  the  court  had  no  jurisdiction,  it  is  said:  "A 
second  writ  of  error  has  never  been  supposed  to  draw  in  ques- 
tion the  propriety  of  the  first  judgment,  and  it  is  difficult  to 
perceive  how  such  a  proceeding  could  be  sustained  on  princi- 
ple. A  final  judgment  of  this  court  is  supposed  to  be  conclu- 
sive upon  the  rights  it  decides,  and  no  statute  has  provided 
any  process  by  which  this  court  can  reverse  its  judgments." 
In  Sibbald  v.  The  United  States,  the  court,  in  considering  the 
question  of  its  power  over  its  own  judgments  rendered  at  a 
former  term,  say:  "Appellate  power  is  exercised  over  proceed- 
ings of  inferior  courts;  not  those  of  the  appellate  court.  The 
Supreme  Court  have  no  power  to  review  their  decisions, 
whether  in  a  case  at  law  or  in  equity.  .  .  No  principle  is 
better  settled,  or  of  more  universal  application,  than  that  no 
court  can  reverse  or  annul  its  own  final  decisions  or  judg- 
ments, for  errors  of  fact  or  law,  after  the  term  in  which  they 
have  been  rendered." 

Whenever  this  question  has  been  considered  by  the  Supreme 
Court  of  this  State,  substantially  the  same  conclusion  has  been 
reached.  Thus,  in  Rising  v.  Carr,  70  111.  576,  it  was  held  that 
when  a  cause  has  been  once  determined  on  its  merits  in  the 
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Supreme  Court,  and  remanded  to  the  inferior  court,  and  a 
decree  is  there  rendered  in  conformity  to  the  decision  of  the 
Supreme  Court,  an  appeal  from  that  decision  will  not  be  con- 
sidered. In  the  opinion  the  court  say:  "We  regard  it  as  sim- 
ply an  effort  to  induce  this  court  to  reconsider  its  former 
judgment.  We  have  neither  the  power  nor  inclination  to 
permit  that  to  be  done  in  this  way.  It  could  only  be  done  on 
petition  for  a  rehearing,  in  the  manner  prescribed  by  the  rules 
of  this  court." 

In  Semple  v.  Anderson,  4  Gilm.  546,  the  court,  after  care- 
fully examining  the  authorities  and  considering  them  in  con- 
nection with  its  own  rules  and  practice,  hold,  "  that  when  a 
case  has  been  once  decided  on  its  merits,  and  the  same  cause 
shall  at  a  subsequent  time  be  bronght  bgfore  the  same  tribunal, 
the  court  will  not  go  behind  its  former  adjudications,  even 
though  it  shall  appear  upon  the  record  that  the  court  acted 
without  jurisdiction;  that  a  superior  court  cannot  review  or 
reverse  its  own  decisions  solemnly  made." 

In  Kingsbury  v.  Buckner,  70  III.  514,  the  court  was  urgetl 
to  review  its  decision  on  a  former  appeal,  and  in  holding  that 
every  question  then  settled  liad  become  res  culjudicata^  they 
say:  "We  cannot  examine  as  to  the  merits  of  the  original  case, 
but  only  as  to  proceedings  subsequent  to  the  decision  at  the 
former  hearing.  If  the  course  suggested  and  strenuously  in- 
sisted upon  by  the  counsel  for  appellant  was  pursued  by  ap- 
pellate courts,  litigation  would  never  cease.  New  counsel,  as 
in  this  case,  would  make  new  arguments  and  present  additional 
points  for  adjudication,  and  the  most  resolute  persistance 
would  finally  settle  the  rights  of  the  parties.  The  appellate 
power  of  this  court  would  then  be  exercised  more  over  its  own 
proceedings  and  judgments  than  over  those  of  inferior  courts." 

To  the  same  eflTect,  see  Ogden  v.  Larrabee,  70  111.  510; 
Hollowbush  V.  McConnell,  12  Id.  203;  C.  &  A.  R.  R.  Co.  v. 
The  People,  <ga?  r<?^.  etc.  72  Id.  82;  Smith  v.  Brittenham,  94 
Id.  624;  Cook  v.  Norton,  61  Id.  285;  Price  v.  Price's  Admin- 
istratoi-8,  23  Ala.  609;  Booth  v.  The  Commonwealth,  7  Mete. 
285. 

The  same  question  arose  in  this  court  directly,  in  Ward  y. 
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Johnson,*  5  Brad  well,  30,  and  incidentally,  in.  Oldersliaw  v. 
Knowles,  6  Id.  325;  and  in  both  cases  our  decision  was  in 
accordance  with  the  principles  established  by  the  authorities 
above  cited. 

While  counsel  for  the  appellant  seem  to  admit  the  applica- 
bility of  the  rule  above  laid  down  to  courts  of  last  resort,  they 
still  claim  that  in  this  court,  in  a  case  in  which  appeal  lies  to 
the  Supreme  Court,  a  different  rule  should  obtain.  They  in- 
sist that  while  the  Supreme  Court  may  be  bound  by  its  former 
adjudication,  this  court  is  not  so  bound,  but  may  disregard  its 
former  decision,  should  it  conclude  that  snch  decision  was 
erroneous.  It  is  true  in  some  of  the  cases  above  cited,  allusion 
is  made  to  the  fact  that  the  proceeding  on  appeal  is  in  a  court 
of  last  resort,  but  we  do  not  understand  that  in  any  instance 
the  decision  is  based  upon  that  circumstance.  They  rest  upon 
the  broader  ground  that  the  questions  both  of  law  and  of  fact 
determined  by  a  judgment  of  a  court  of  competent  jurisdiction 
are,  as  between  the  parties,  so  long  as  the  judgment  remains 
in  force,  ren  adjudicata^  and  that  the  jurisdiction  of  appellate 
courts  is  limited  to  appeals  and  writs  of  error  from  the  judg- 
ments of  inferior  courts,  and  does  not  embrace  the  power  to 
to  revise  or  reverse  their  own  decisions  after  the  term  has 
passed,  and  the  time  limited  by  their  rules  and  practice  for 
granting  re-hearings  has  expired. 

In  Rising  v.  Carr,  supra^  the  Supreme  Court  places  its 
refusal  to  re-consider  its  former  decision  upon  its  want  of 
power  so  to  do,  and  it  is  very  clear  that  the  powers  of  this 
court  in  the  disposition  of  causes  brought  here  by  appeal,  are 
no  broader  than  are  those  of  the  Supreme  Court.  The  lan- 
guage of  neither  the  Constitution  nor  statutes  confers  uj>on  this 
court  more  extensive  authority  than  upon  the  Supreme  Court, 
and  the  tenth  section  of  the  act  for  the  establishment  of  appel- 
late courts  expressly  provides  that  the  practice  in  those  courts 
shall  be  the  same  as  in  the  Supreme  Court,  so  far  as  appli- 
cable. 

On  the  former  appeal  this  cause  was  remanded  for  further 
proceedings  not  inconsistent  with  the  opinion  tiled,  and  the 
principles  laid  down  in  the  opinion  wei*e  such  as  to  leave  nodis- 
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cretion  in  the  court  below  to  render  any  other  decree»than  the 
one  which  has  been  rendered,  so  long  as  the  record  remained 
essentially  unchanged.  The  decree  having  been  entered  in 
strict  compliance  with  our  mandate,  no  question  is  presented 
by  the  present  appeal  which  it  is  in  our  power  to  consider. 
It  only  remains  for  us  to  affirm  the  decree,  leaving  it  to  the 
Supreme  Court  to  finally  determine  the  rights  of  the  parties. 

Decree  affirmed. 


8    4681 
44    8461 


John  B.  Leitch,  ImpFd, 

V. 

Charles  D.  Colson. 

1.  SciKB  FACIAS. — A  justice  of  the  peace  can  issue  a  scire  facias  only 
when  one  or  more  of  the  defendants  have  not  been  served  with  process. 
When  all  the  defendants  have  been  served  and  judgment  is  rendered  a^inst 
all,  the  object  and  purpose  of  the  statute  has  been  acccmplished,  and  there 
remains  neither  the  necessity  nor  the  authority  for  proceedings  by  scire 
facias, 

2.  Rkturn  op  officer  showing  service. — ^The  return  of  a  constable, 
is  as  between  the  parties,  conclusive,  and  cannot  be  contradicted  by  parol 
evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  tlie  Hou. 
Sidney  SunTir,  Judge,  presiding.     Opinion  tiled  April  7, 1881. 

In  January,  1877,  DeWolf,  then  a  justice  of  the  peace,  issued 
a  summons  in  a  suit  wlierein  appellee,  Colson,  was  plaintiff, 
and  appellants,  Leitch  and  Bernard  Kelly,  were  defendants. 

The  summons  was  returned  by  the  constable  served  on  both 
defendants,  and  on  the  return-day,  the  defendants  not  appear- 
ing, judgment  was  entered  in  favor  of  the  plaintiffs  airainst 
both  defendants  for  $132.90.  Several  executions  were  issued 
against  both  defendants,  which  were  returned  not  satisfied  ;  also 
one  dated  January  29,  1880,  which  has  never  been  returned. 

February  14,  1880,  Hammer,  as  successor  in  office  to  DeWolf, 
issued  a  writ  of  scire  facias^  at  the  instance  of  appellee,  against 
appellant,  Leitch,  requiring  him  to  show  cause  why  he  should 
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not  be  made  a  party  to  said  judgment.  Tlie  writ  recited,  that 
on  January  22,  1876,  said  Colson  recovered  a  judgment  against 
Bernard  Kelly,  impleaded  with  J.  B.  Leitch,  etc. 

On  the  return  day  of  the  writ  the  parties  appeared,  when 
appellee  filed  a  paper,  which  is  as  follows  :  "  I  hereby  vacate 
the  judgment  entered  in  this  cause  against  the  said  defendant, 
J.  B.  Leitch,  it  appearing  by  the  testimony  of  said  Leitch  that 
he  was  not  served  with  the  summons  in  this  cause,  and  the 
justice  who  tried  said  cause  having  no  jurisdiction  in  this 
causa     Charles  D.  Colson." 

The  justice,  on  motion  of  appellant,  dismissed  the  scire 
facias^  and  Colson  appealed  to  the  Superior  Court,  where 
Leitch  renewed  his  motion  to  dismiss,  on  various  grounds  ; 
among  others,  that  there  was  no  record  on  which  to  base  the 
writ ;  that  it  does  not  appear  from  the  record  in  said  cause 
that  Leitch  was  not  served  with  the.  original  process  in  said 
cause ;  and  that  there  was  no  authority  in  the  law  for  the 
issuing  of  said  writ  by  the  justice. 

The  court  being  of  the  opinion  that  the  plaintiff  in  the  scire 
faaias  might  introduce  parol  evidence  to  show  that  the  origi- 
nal summons  was  not  served,  overruled  the  motion  to  dismiss, 
and  upon  the  trial  without  a  jury,  admitted  parol  testimony 
against  the  objection  of  appellant,  tending  to  show  that  the 
original  summons  was  not  served  on  appellant. 

The  court  rendered  a  judgment  in  favor  of  appellee  against 
Leitch  for  $132.90,  and  the  latter  brings  the  case  here  by  appeal 
and  assigns  various  errors. 

Mr.  Pejrey  a.  HtLL,  for  appellant;  that  a  justice  has  no 
jurisdiction  except  as  conferred  by  statute,  cited  Evans  v. 
Pierce,  2  Scam.  468;  Eobinson  v.  Harlan,  1  Scam.  237;  Clark 
V.  Holmes,  1  Doug.  390;  Moore's  Treatise,  §  27. 

Scire  facias  can  be  issued  only  where  all  of  the  defendants 
have  not  been  served  with  process:  Rev.  Stat.  Chap.  79,  §  41. 

Jurisdiction  of  the  person  can  be  acquired  only  by  the  mode 
prescribed  by  law,  or  by  appearance:  Clark  v.  Holmes,  1  Doug. 
890;  Goudy  v.  Hall,  30  III.  109;  Bines  v.  Proctor,  4  Scam.  174; 
Evans  V.  Pierce,  2  Scam.  468. 

The  jurisdiction  of  the  Superior  Court  on  appeal  was  no 
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greater  than  that  of  the  justice:  Allen  v.  Belcher,  8  Gilin 
594;  The  People  v.  Skinner,  13  111.  287;  Pelt  v.  Pelt,  19  Wis. 
197. 

Parol  evidence  is  not  admissible  to  contradict  a  recoil:  C. 
&  R  I.  K.  R.  Co.  V.  Whipple, 22  111.  106;  Garfield  v.  Douglass, 
22  111.100;  Zimmerman  v.  Zimmerman,  15  111.  84;  Brintnall 
V.  Foster,  7  Wend.  104;  Thatcher  v.  Maeck,  7  Brad  well,  635; 
Davis  V.  Dresback,  81  111.  393. 

A  scire  facias  is  not  an  original  action:  Ryder  v.  Glover,  3 
Scam.  .547. 

Parol  evidence  is  not  admissible  to  contradict  a  constable's 
return  in  the  same  suit  in  which  the  return  is  made:  Wilson 
V.  Greathouse,  1  Scam.  174;  Fitzgerald  v.  Kimball,  86  III.  396; 
Case  V.  Ptedfield,7  Wend.  399;  Hunter  v.  Stoneburner,  92  111. 
79;  Owens  v.  Kanstead,  22  III.  161. 

Mr.  C.  W.  Cooper  and  Mr.  D.  S.  Gooding,  for  appellea 

Wilson,  J.  The  only  question  arising  on  this  record  which 
it  is  necessary  to  consider,  relates  to  the  admissibility  of  parol 
evidence  to  contradict  the  constable's  return. 

Section  41,  chapter  79,  Rev.  Stat.,  provides  that  if  a  sum- 
mons is  served  on  one  or  more  but  not  on  all  the  defendants, 
the  plaintiff  may  proceed  to  trial,  judgment  and  execution 
against  the  defendants  served,  and  the  justice  shall,  on  applica- 
tion of  the  plaintiff,  issue  another  summons  in  the  nature  of  a 
scire  facias  against  the  defendants  not  served,  requiring  them 
to  appear  and  show  cause  why  he  or  they  should  not  be  made 
parties  to  the  judgment.  Tlie  statute  is  at  once  the  source  and 
the  limit  of  the  justice's  authority,  andwhich  he  cannot  tran- 
scend without  rendering  his  acts  invalid.  The  language  of  the 
section  quoted  is  plain  and  unambiguous.  A  justice  of  the 
peace  can  issue  a  scire  facias  only  when  one  or  more  of  tlie 
defendants  have  not  been  served  with  process.  When  all  the 
defendants  have  been  served,  and  judgment  is  rendered  against 
them,  the  object  and  purpose  of  the  statute  have  been  accom. 
plished,  and  there  remains  neither  the  necessity  nor  the  author- 
ity for  proceedings  by  scire  facias. 

In  the  present  case  it  is  not  disputed  that  the  constable 
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returned  the  original  summons  served  on  both  the  defendants^ 
and  the  record  of  the  justice  shows  tliat  judgment  was  rendered 
against  both.  After  the  return  not  satisfied  of  several  execu- 
tions issued  on  the  judgment,  the  plaintiflf,  without  making 
any  preliminary  proof  of  tlie  falsity  of  the  return  on  the  orig- 
inal summons,  or  laying  any  other  foundation  therefor,  sued 
out  a  Bcire  facias  against  appellant,  and  upon  the  trial  was  al- 
lowed by  the  court  to  prove  by  parol  that  the  return  was  un- 
true.     T*liis  ruling  was  clearly  erroneous. 

It  has  been  settled  in  this  State  by  a  long  line  of  decisions 
that  the  return  of  a  sheriff  or  constable  is,  as  between  the  par- 
ties, conclusive  in  the  same  suit,  and  cannot  be  contradicted 
by  parol  evidence.  The  rule  is  based  upon  grounds  of  public 
policy,  and  rests  upon  the  same  principle  that  excludes  parol 
proof  when  offered  to  vary  or  contradict  a  record,  namely:  the 
necessity  of  preserving  inviolate  public  confidence  in  the  sta- 
bility and  certainty  of  judicial  proceedings.  In  one  of  the 
latest  cases  on  this  subject.  Hunter  v.  Stoneburner,  92  111.  75, 
the  Supreme  Court  say  :  "  It  is  in  rare  cases  only  that  the  re- 
turn of  an  officer  can  be  contradicted,  except  in  a  direct  pro- 
ceeding by  a  suit  against  the  officer  for  a  false  return.  In  all 
otlier  cases,  almost  without  an  exception,  the  return  is  held 
conclusive.  An  exception  to  the  rule  is  where  some  other  por- 
tion of  the  record  in  the  same  case  contradicts  the  return ;  but 
it  cannot  be  done  by  evidence  dehors  the  record." 

In  Fitzgerald  v.  Kimball,  86  111.  396,  which  was  a  petition 
for  a  writ  of  certiorari^  the  defendant,  for  the  purpose  of  show- 
ing  that  the  judgment  was  not  the  result  of  negligence  on  his 
part,  attempted  to  show  in  his  petition  that  he  was  not  served 
with  the  summons  issued  by  the  justice,  but  the  court  said: 
^'The  statement  of  the  petition  in  an  argumentative  recital 
attempts  to  show  that  there  was,  in  fact,  no  service  of  the  sum- 
mons. The  law  does  not  permit  a  party  in  such  cases  to  con- 
tradict the  return  of  an  officer.  The  return  must  be  treated  as 
absolutely  true." 

And  in  Wilson  v.  Greathouse,  1  Scam.  174,  where  the 
return  of  the  constable  failed  to  show  the  time  of  the  service 
of  the  summons,  the  court  would  not  permit  the  plaintiff  to 
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prove  by  parol  (the  constable  being  dead)  that  the  serrioe  el 
the  process  was  within  the  time  required  by  law,  and  also  that 
the  defendant  had  admitted  the  service  to  have  been  in  time. 
The  coart  said:  ^'  Snch  a  course  conid  never  be  justified  on 
principle,  nor  is  there,  it  is  believed,  a  single  precedent  to  war- 
rant  such  a  course."  It  will  be  noticed  that  the  evidence  in 
that  case  was  not  offered  to  contradict  the  return,  but  to 
merely  supplement  it  by  fixing  the  date  of  service,  and  the 
court  would  not  receive  it. 

In  Owen  v.  Ranstead,  22  111.  161,  the  court  recognize  the 
same  rule.  That  was  a  bill  in  chancery,  brought  by  Owen  to 
obtain  relief  against  a  judgment  at  law,  where  it  was  claimed 
there  had  been  no  service  of  summons,  although  the  return  of 
the  officer  recited  service.  The  bill  having  been  dismissed  in 
the  Superior  Court,  the  complainant  appealed.  In  the  Su- 
preme Court  appellee's  counsel  contended  that  the  complaio- 
ant  could  not  contradict  the  sheriff's  return.  The  court  said: 
"  The  general  rule  is  as  stated  by  appellee's  counsel ;  but  it 
must  have  its  exceptions,  in  equity  at  least."  And  in  another 
part  of  the  opinion,  "  that  a  court  of  law  cannot  afford  such 
remedy,  is  certain." 

We  might  refer  to  many  other  decisions,  not  only  of  our 
own  Supreme  Court  but  of  the  courts  of  other  States,  in  which 
the  same  doctrine  is  enunciated,  but  it  is  unnecessary  to  mul- 
tiply cases. 

The  vacation  by  appellee  of  the  judgment  as  against  ap- 
pellant, in  no  way  changed  the  legal  status  of  the  case.  If,  as 
we  have  seen,  the  return  of  the  constable  was  conclusive  of  | 

the  fact  of  the  service  of  the  summons  on  both  Leitch  and  | 

Kelly,  it  follows  that  the  justice  had  no  authority  to  issue  the  | 

scire  facias^  since  the  statute  autliorizes  that  writ  only  in  cases 
where  process  has  not  been  served  on  one  or  more  of  the  de- 
fendants. Vacating  the  judgment  was  but  a  declaration  of 
the  plaintiff  that  the  summons  had  not  been  served;  and  the 
plaintiff  could  not  by  any  mere  act  of  his  own  invest  the  jus- 
tice with  a  jurisdiction  he  did  not  otherwise  possess. 

As  the  motion  to  dismiss  the  sci/re  faoias  was  made  before 
the  justice  and  renewed  in  the  Superior  Court,  it  was  made  in 
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apt  time;  and  the  court  erred  both  in  admitting  parol  evidence 
to  contradict  the  constable^s  return,  and  in  refusing  to  dismiss 
the  scire  facias. 

The  judgment  of  the  court  below  is  therefore  reversed. 

Reversed. 


Wheeler  &  Wilson  Manufacturing  Company 

V. 

Kate  Long. 

Wkittek  instrument— Signino — PRAim— Care  rbqittred  of  person 
eroNiNG. — Where  one  can  read  hut  does  not,  then  to  avoid  an  instrument 
which  he  has  signed,  he  must  show  some  artifice  or  trick  hy  which  he  was 
prevented  from  reading  it.  The  signature  must  he  ohtained  hy  fraud,  with- 
out negligence  on  the  part  of  the  signer. 

Appeal  from  the  County  Conrt  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  April  7, 
1881. 

Tills  was  replevin,  brought  in  justice's  conrt  by  Wheeler  & 
Wilson  Manufacturing^  Company  against  Kate  Long,  to  re- 
cover a  sewing  maehine.  On  appeal  to  the  county  court  the 
case  was  tried  by  jury.  The  plaintiff  proved  the  execution  by 
defendant,  and  then  gave  in  evidence  the  following  contract: 

"  Wheeler  &  Wilson  Manufacturing  Co., 
"  155  State  St.,  Chicago,  Illinois. 
«$60.  Feb.  l8t,1878. 

"Received  of  the  Wheeler  &  Wilson  Manufacturing  Com- 
pany, one  Wheeler  &  Wilson  Sewing  Machine,  style  No.  8, 
Plate  No.  67,354,  with  its  parts.  To  be  returned  to  tliem  on 
demand,  and  until  such  demand  I  agree  to  pay  them  for  the 
use  thereof  Thirty-eight  Dollars  in  hand,  and  Five  Dollars  per 
month  while  I  keep  the  same:  payable  at  the  oflSce  of  the 
Wheeler  &  Wilson  Mf'g  Co.,  No.  155  State  St.,  Chicago,  111., 
on  the  first  day  of  each  month  following  Feb.  1st,  1878,  and 
agree  to  take  good  care  of  the  same  while  in  my  custody,  and 
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not  to  remove  it  from  my  residence,  No.  282  W.  12th  street, 
Chicago,  without  their  written  consent  first  had  and  obtained. 

'*Noa^ent  is  anthorized  to  make  any  contract  or  verbal 
promise  differing  from  that  written  or  printed  on  the  face  of 
this  leasa ' 

"  Kate  Long," 

Witness:  ''L.  M.  Buckley.'' 

Also  a  bill  of  sale  of  defendant's  old  machine,  duly  executed 
by  her,  was  put  in  evidence. 

Evidence  was  given  by  plaintiff  of  non-payment  of  install- 
ments, and  demand  before  suit  brought.  The  defendant 
attempted  to  establish  the  defense  that  the  instrument  was 
obtained  from  her  by  fraud  in  the  execution;  but  it  appeared 
that  she  could  read  and  write;  that  she  knew  what  it  was 
before  she  signed  it,  although  she  did  not  read  it.  There  was 
no  evidence  of  any  false  representation  made  by  any  agent  of 
plaintiff  in  respect  to  the  terms,  or  the  nature  or  character  of 
the  agreement.  The  court  gave  for  defendant  the  following 
instructions: 

*'  1.  The  jury  are  instructed  that  if  they  shall  believe  from 
the  evidence  in  this  c^se,  the  defendant  took  the  machine  to 
the  plaintiff's  place  of  business  to  be  repaired,  and  subse- 
quently thereto  she  was  induced  by  the  plaintiff  to  take  a  new 
machine  on  trial  upon  the  agreement,  that  if  after  a  trial  of 
the  new  machine  the  defendant  came  to  the  conclusion  she  did 
n^t  want  it,  or  did  not  like  it,  and  that  the  old  machine  was  to 
be  returned  to  her  upon  paying  for  the  repairs,  the  defendant 
in  the  meantime  to  retain  the  new  machine  in  her  possession, 
and  use  the  same  until  plaintiff  had  returned  the  old  one,  or 
until  they  had  found  the  same;  and  if  the  jury  shall  further  find 
from  the  vidence  that,  in  consequence  of  such  arrangement  or 
agreement,  the  defendant  consented  to  take  the  new  machine, 
and  thereupon  signed  the  lease  or  paper  produced  in  evidence, 
supposing  it  contained  such  arrangement  or  agreement,  and 
that  thereafter  the  defendant  not  being  satisfied  with  the  new 
machine,  notified  the  plaintiff  of  her  purpose  not  to  take  it, 
and  thereupon  the  defendant  paid  for  the  repairs  of  the  old 
machine,  and  requested  its  return,  the  plaintiff  to  do  so  as  soon 
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as  the  same  could  be  found  ;  then  if  you  shall  so  find  from 
the  evidence,  you  are  instructed  that  under  such  a  state  of 
facts,  if  true,  the  defendant  had  a  right  to  retain  in  her  pos- 
session the  new  machine  until  her  old  raacliine  was  restored, 
and  in  siicli  case  your  verdict  must  be  for  the  defendant. 

"  2.  Tlie  court  instructs  the  jury  that  fraud  vitiates  all  con- 
tracts, and  no  recovery  can  be  had  under  a  contract  where  the 
signature  of  the  party  sought  to  be  held  to  such  contract,  has 
l)een  obtained  through  false  and  fraudulent  representations 
respecting  its  nature  and  character.  So  if,  in  this  case,  the 
jury  are  satisfied  from  the  evidence  that  the  defendant  was 
induced  by  tlie  agent  of  the  plaintiff  to  sign  the  lease  in  ques- 
tion for  the  machine,  upon  the  representations  that  it  contained 
the  agreement  as  testified  to  by  her,  then  the  jurj*  are  instruct- 
ed to  disregard  the  lease  as  having  no  binding  force  between 
the  parties,  nor  could  the  plaintiff  in  such  case  claim  any 
rights  under  it." 

The  jury  found  for  defendant,  and  plaintiff  moved  for  a  new 
trial,  which  motion  the  court  overruled,  and  gave  judgment  on 
the  verdict    The  bill  of  exceptions  c^mtains  all  the  evidence, 

Mr.  D.  M.  Flannkry,  for  appellant;  that  to  avoid  a  written 
instrument  there  must  be  some  false  representation  of  mate- 
rial facts,  some  means  used  to  deceive  or  circumvent  the 
signer,  cited  Walker  v.  Hough,  59  III.  375;  Mitchell  v.  Deeds, 
49  111.  416;  Fauntleroy  v.  Wilcox,  80  111.  477;  Tuck  v.  Down- 
ing, 76111.  97;  Sims  v.  Klein,  Breese,  302;  Dunbar  v.  Bone- 
steel,  3  Scam.  32;  St.  L.  Ry.  Co.  v.  Rice,  85  111.  406. 

A  person  signing  an  instrument  must  protecthimself  by  the 
observance  of  ordinary  prudence:  Cooley  on  Torts,  408;  Elli- 
ott V.  Levins,  54  111.  213;  Tuck  v.  Downing,  76  111.  71;  Swan- 
nell  v.  Watson,  71  111.  456;  Leach  v.  Nichols,  55  111.  273: 
Homes  v.  Hale,  71  111.  552;  Simms  v.  Klein,  Breese  871. 

Messrs.  Snowhook,  Johnston  &  Gray, for  appellee. 

McAllister,  P.  J.  We  are  of  opinion,  after  careful  consid- 
eration of  the  evidence,  that  the  verdict  in  this  case  is  mani- 
festly against  the  weight  and  preponderance  of  the  evidence, 
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and  the  court  below  should  have  set  it  aside  for  that  reason,  if 
for  no  other.  We  are  also  of  opinion  tliat  the  first  instruction 
for  defendant  was  wrong.  From  the  whole  testimony  it  ap- 
pears that  defendant  exchanged  her  old  sewing  machine  for  a 
new  one.  She  executed  a  bill  of  sale  of  the  old  onct  and  an 
instrument  in  the  nature  of  a  lease  or  bailment,  of  the  new 
one.  Her  signature  was  proved  and  these  papers  introduced 
in  evidence  by  plaintiff.  Being  both  made  at  the  same  time 
aod  touching  the  s^me  transaction,  they  should  be  construed  as 
one  instrument  or  agreement;  and  as  such  they  covered  the 
whole  subject-matter,  and  if  valid,  afforded  the  only  test  as  to 
the  rights  of  the  parties.  It  was,  of  course,  competent  for 
defendant  to  defeat  the  written  agreement  by  showing  that  her 
signature  to  it  was  obtained  by  fraud  and  circumvention,  so  as 
to  render  it  ah  initio  void,  or  that  it  was  rescinded  by  mutual 
consent  of  the  parties  to  it  after  it  was  made.  The  instruc- 
tion however  contains  no  such  hypothesis,  and  was  for  that 
reason  erroneous. 

"We  think  the  second  instruction  was  also  improper.  It  is 
in  effect,  that  if  defendant  was  induced  by  the  agent  of  the 
plaintiff  to  sign  the  lease  in  question  for  the  machine  ni)on  the 
representation  that  it  contained  the  agreement  as  testitied  to 
by  her,  then  the  jury  should  disregard  such  lease,  etc.  It  ap- 
peared in  evidence  that  defendant  on  two  former  occasions  had 
dealt  with  plaintiffs  for  machines,  under  this  same  leasing 
plan.  She  testified  that  she  knew  the  instrument  in  question 
was  a  lease  when  she  signed.  She  could  read  and  write.  She 
did  not  read  this,  or  ask  to  have  it  read  to  her.  And  there  is 
no  testimony  that  any  body  represented  to  her  that  the  paper 
contained  any  terms  or  provisions  which  it  does  not  contain. 
There  was  nothing  on  the  question  of  fraud  in  obtaining  the 
execution  of  the  instrument  to  submit  to  the  jury.  When  a 
person  is  not  illiterate,  blind,  or  unacquainted  with  our  lan- 
guage, it  will  not  do  to  submit  the  validity  of  a  written  lustri:- 
ment  to  a  jury  upon  such  hypotheses  as  those  in  the  instrue- 
.  tion  under  consideration.  Even  an  illiterate  person  will  be 
bound  if  he  execute  without  requiring  the  instrument  to  bj 
i*ead.    Thoroughgood^s  casQ,  2  Coke,  9.     Where  one  can  read 
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but  does  not,  then  to  avoid  the  instrument  he  must  show  some 
artifice  or  trick  by  which  he  was  prevented,  or  in  other  words, 
tliejury  must  be  satisfied  that  the  signature  was  obtained  by 
fraud  without  negligence  on  the  part  of  the  signer.  ^Strong  et 
ol  V.  Linington,  decided  at  this  term. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Ee versed  and  remanded. 


Peter  H.  Beveridge  et  al. 

V. 

Alfred  B.  Hewitt  et  al.' 


1.  New  Trials— Jurisdiction  in  chancery.— If  it  appears  that  thfl  g  457 
jadgment  complained  of  is  unjust,  and  that  the  party,  in  good  faith,  has  104  "SIS 
used  or  employed  the  means  given  him  by  the  law  to  assert  his  rights,  and  has  104  »888 
been  active  and  vigilant  in  his  efforts  to  make  his  defense,  and  is  prevented 

by  accident  or  such  circumstances  as  he  is  unable  to  control,  equity  will  grant 
him  a  new  trial. 

2.  Rules  op  court. — ^Courts  of  record  have  power  to  adopt  rules  of  prac- 
tice, and  when  established  such  rules  have  the  force  of  law,  and  are  obliga- 
tory upon  the  court  as  well  as  upon  parties  to  causes.  While  the  court  may 
at  any  time  modify  or  rescind  its  rules,  yet  until  it  does  so  it  must  administer 
them  according  to  their  terms,  and  it  has  no  discretion  to  apply  them  or  not, 
according  to  its  convenience. 

3.  Laches. — So  when  the  rules  of  court  require  a  new  calendar  each 
month,  and  a  calendar  of  cases  was  made  up  for  the  September  term  accord- 
ing to  the  rules  of  court,  the  call  of  which  was  suspended  and  afterwards  re- 
sumed at  a  time  when  the  rules  of  court  required  a  new  calendar  to  be  made 
up,  and  the  attorney  for  defendants,  after  learning  that  no  new  calendar  was 
to  be  made  up  gave  the  case  no  further  attention  for  that  month,  and  the 
case  was  called  and  tried  in  his  absence  and  that  of  the  defendants,  the  de- 
fondants  are  not  chargeable  with  laches  in  failing  to  present  their  defense  at 
the  trial  of  said  cause. 

4.  Gambling  contracts. — Contracts  for  the  sale  and  delivery  of  a  com- 
modity at  a  future  day,  for  a  price  certain,  if  made  in  good  faith,  are  binding: 
but  if  made  as  a  cover  for  gambling,  without  any  intention  to  deliver  and 
receive  the  commodity,  but  merely  to  pay  and  receive  the  difference  between 
the  price  agreed  upon  and  the  market  price  at  such  future  day,  they  are  with- 
in the  statute  of  gaming,  and  void. 

5.  Settlement  by  counter-trades. — The  fact  that  such  contracts  or 
sales  are  usually  settled  by  counter-sales  to  other  parties  does  not  render  them 
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legitimate,  nor  is  it  necessary  to  their  invalidity  to  show  that  such  other  par- 
ties knew  they  were  engaged  in  gaming  contracts.  Fi-om  the  fact  that  they 
were  engaged  in  making  such  counter-sales  according  to  the  custom  of  the 
Board  of  l^ade,  an  intention  to  enter  into  transactions  of  this  character  w'll 
be  imputed«to  them. 

6.  Partnership — Not  established  by  statements  of  one  party. — 
The  statements  of  one  party  that  another  is  a  partner  with  him  in  a  certain 
transaction,  made  in  the  absence  of  the  other,  is  not  evidence  tending  to 
establish  a  joint  liability. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding.     Opinion  filed  May  4,  1881. 

Tlie  complainants,  Peter  H.  Beveridge  and  Eugene  G.  Mc- 
Curdy,  filed  tljeir  bill  in  equity  against  Alfred  B.  Hewitt, 
Aaron  Bliss  and  Frank  T.  Bliss,  co-partners,  under  the  name 
and  style  of  Hewitt,  Bliss  &  Co.,  and  John  Hoflinan,  sheriff 
of  Cook  county,  praying  that  the  collection  of  a  certain  judg- 
ment at  law  recovered  by  said  Hewitt,  Bliss  &  Co.  against  the 
complainants,  be  enjoined ;  that  said  judgment  be  set  aside, 
and  a  new  trial  at  law  awarded  the  complainants.  The  cause 
being  heard  on  bill,  answer,  replication  and  proofs,  a  decree 
was  rendered  dismissing  the  bill  for  want  of  equity.  From 
thisdecree  the  complainants  have  appealed  to  this  court 

It  appears  that  in  June,  1879,  Hewitt,  Bliss  ife  Co.,  who 
were  members  of  the  Chicago  Board  of  Trade,  commenced  a 
suit  in  assumpsit  against  the  complainants,  in  the  county 
court  of  Cook  county,  to  recover  the  balance  of  an  account  for 
money  paid  by  them  in  settlement  of  sundry  transactions  on 
the  Board  of  Trade,  in  which  they  claim  to  have  acted  as  the 
agents  and  brokers  of  the  complainants,  and  for  their  commis- 
sions, amounting  in  all  to  $840.50.  Both  of  the  complainants 
were  served  with  process  returnable  to  the  July  term,  1879, 
of  the  county  court,  and  shortly  thereafter  they  retained  and 
employed  a  competent  attorney,  and  placed  the  entire  charge 
of  the  defense  of  the  suit  in  his  hands.  The  declaration, 
which  contained  only  the  ordinary  indebitatus  assumpsit 
counts,  was  filed  August  1,  1879,  and  thereupon  said  attorney 
on  behalf  of  the  complainants,  prepared  and  filed  the  follow- 
ing pleas,  viz,  a  joint  plea  of  non  a^^u/n;;?^^}  a  separate  plea  by 
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Beveridge  verified  by  his  aflSdavit,  denying  joint  liability  with 
McCurdy,  and  a  separate  plea  by  McCurdy, verified  by  his  afli- 
davit  denying  joint  liability  with  Beveridge. 

At  the  time  of  the  commencement  and  during  the  pendency 
of  said  snit,  the  following  rales  of  practice,  adopted  by  the 
county  court  and  entered  of  record  in  December,  1877,  were 
in  force,  viz: 

*'  1.  For  each  term  of  this  court  the  clerk  will  prepare  a 
calendar  containing  the  causes  and  issues  of  fact  to  be  tried  by 
*j"^y5  5^  ^'hic^i  calendar  all  special  assessment  cases  shall  be 
first  set  down,  and  next  all  bastardy  cases,  after  which  shall  be 
set  down  all  causes  noticed  for  trial,  as  hereinafter  mentioned,  in 
the  order  in  which  they  stand  on  the  general  docket.  Said  calen- 
dar shall  be  made  up  by  the  clerk  on  or  before  the  Tuesday 
immediately  preceding  the  first  day  of  each  term  of  this  court, 
and  a  certain  number  of  cases  shall  be  set  for  trial  for  each  day, 
until  all  cases  on  said  calendar  are  assigned  for  trial. 

"  2.  Every  original  suit  and  every  appeal  case  may  be  placed 
upon  the  trial  calendar  by  filing  with  the  clerk  a  written  or 
printed  request  to  that  effect,  on  or  before  the  Tuesday  im- 
mediately preceding  the  first  day  of  each  term;  and  in  no  case 
shall  it  be  necesary  to  serve  a  trial-notice  upon  the  opposite 
party  or  attorney;  and  such  causes  shall  stand  for  trial  in  their 
order  upon  the  trial  calendar,  provided  the  issues  are  settled 
before  such  causes  shall  be  reached  for  trial." 

In  pursuance  of  these  rules,  a  trial  calendar  was  made  up 
for  the  September  term,  1879,  the  case  of  Hewitt  et  al.  v.  Mc- 
Curdy et  al.  appearing  thereon  as  No.  277,  and  being  set  for 
trial  for  Tuesday,  October  7th.  The  call  of  this  calendar  was 
commenced  September  8,  and  continued  until  November  14, 
1879,  the  last  case  tried  being  No.  177.  A  calendar  of  con- 
demnation  cases  was  made  up  for  the  November  term,  from 
which  the  court  commenced  calling  !^ovember  17th,  and  con- 
tinued to  call  until  about  January  29,  1880,  when  the  call  of 
the  September  calendar  was  resumed,  commencing  at  No.  178. 
For  the  February  term,  1880,  a  trial  calendar  was  regularly 
made  up,  on  which  the  suit  in  question  appeared,  and  was  set 
for  trial  for  Tuesday;  March  23d;  but  on  February  6th,  and 
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before  the  commencement  of  tbe  February  term,  said  cause 
was  reached  on  the  call  of  the  September  calendar,  and  tried 
in  the  absence  of  the  complainants  and  their  counsel,  and  a 
judgment  rendered  in  favor  of  the  plaintiffs  therein  for  $840.50 
and  costs. 

The  counsel  for  the  complainants  watched  the  call  of  the 
September  calendar  until  it  was  discontinued  in  JSTovember, 
and  being  familiar  with  the  rules  of  the  court,  relied  upon 
the  assumption  that  the  call  of  that  calendar  would  not  be 
resumed,  but  that  a  new  calendar  would  have  to  be  prepared 
before  the  complainant's  suit  would  be  subject  to  call.  Aseer- 
taining  that  none  had  been  made  up  for  the  January  terra, 
and  having  no  notice  that  the  court  had  resumed,  or  intended 
to  resume  the  call  of  the  one  prepared  in  September,  he  gave 
the  suit  no  further  attention,  and  neither  he  nor  his  clients 
were  aware  that  it  had  been  reached  or  tried  until  after  the 
adjournment  of  the  January  term.  • 

The  bill  alleges  that  the  complainants  had  a  good  defense  to 
the  suit  on  the  merits,  and  that  by  means  of  the  proceedings 
aforesaid  tliey  were,  without  neglect  or  default  on  their  part, 
prevented  from  interposing  such  defense  at  the  trial.  By  way 
of  setting  out  the  character  and  nature  of  their  defense,  they 
allege  that  the  only  claim  or  demand  for  which  said  suit  was 
brought  grew  out  of  the  following  facts: 

For  some  four  or  five  months  prior  to  the  22d  day  of  April, 
1879,  complainant  McCnrdy,  was  engaged  in  speculating  on 
tlie  Chicago  Board  of  Trade  by  means  of  certain  gambling  con- 
tracts, nominally  and  in  form,  for  the  purchase  and  sale  of 
grain,  pork  and  other  commodities,  for  future  delivery  at  speci- 
fied prices,  but  with  the  understanding  and  agreement  between 
the  parties  to  such  pretended  contracts,  that  nothing  should 
be  actually  delivered  by  the  sellers  or  received  by  the  pur- 
chasers under  such  pretended  contracts  at  the  time  stipulated 
for  delivery,  but  that  an  account  should  be  taken  of  the  differ- 
ence between  the  pretended  contract  price  and  the  market 
price  at  that  time  of  the  same  commodities  on  said  board  of 
trade,  such  diflference  to  be  paid  by  the  person  against  whom  it 
should  appear  to  be;  that  such  pretended  contracts  were  entered 
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into  by  McCiirdy  af  different  times  during  said  period,  through 
said  Hewitt,  Bliss  &  Co.,  as  his  agents  and  brokers,  they  well 
knowing  the  true  character,  intent  and  purpose  of  such  pre- 
tended contracts;  that  said  deals  or  pretended  contracts, 
amounting  to  between  forty  and  fifty  in  number,  involved  the 
purchase  by  McCnrdy  of  8,750  barrels  of  pork,  80,000  bushels 
of  wheat,  5,000  bushels  of  corn,  and  250  tierces  of  lard,  and 
tlie  sales  of  a  like  quantity  of  the  same  commodities,  such 
sales  and  purchases  together  aggregating  in  value  over  $400,- 
000;  that  in  no  one  of  said  pretended  transactions  was  any 
property  delivered,  or  at  any  time  intended  or  expected  by 
tiie  parties  to  be  delivered  by  the  seller  or  received  by  the 
purchaser,  but  in  each  case  when  the  pretended  deal  was 
closed,  Hewitt,  Bliss  &  Co.  rendered  an  account  of  tho  same 
to  McCurdy,  and  charged  or  credited  him,  as  the  case  hap- 
pened to  be,  with  the  difference  between  the  pretended  con- 
tract price  and  the  market  price  of  the  same  commodities  on 
the  Board  of  Trade,  and  at  the  same  time  charged  him  a  cer- 
tain sum  for  their  commissions  for  conducting  such  pretended 
])urchase  or  sale;  that  on  or  about  the  22nd  day  of  April,  1879, 
Hewitt,  Bliss  &  Co.  claimed  and  demanded  of  McCurdy  as  the 
l)alance  due  them  on  the  acccount  made  up  of  such  differences 
and  commissions,  the  amount  sued  for,  and  that  such  balance 
constituted  the  sole  and  only  cause  of  action  upon  and  for 
which  said  suit  was  brought  and  said  judgment  rendered.  It 
is  further  alleged  that  complainant,  Beveridge,  was  in  no  way 
or  manner  connected  with  said  transactions  or  interested 
therein. 

The  remaining  £ficts  are  sufficiently  stated  in  the  opinion  of 
the  court 

Messrs.  Stiles  &  Lewis,  for  appellants;  that  the  contracts  in 
question  were  gambling  contracts,  cited  Criminal  Code,  §§  130, 
131;  Tenney  v.  Foote,  95  111.  99;  Lvon  v.  Culbertson,  83  III. 
38;  Rrua's  Appeal,  55  Pa.  St.  294;  Kirkpatrick  v.  Bonsell,  72 
Pa.  St.  155;  Pickering  v.  Cease, 79  III.  328;  Grizenard  v.  Blane, 
11  C.  B.  526;  Cassard  v.  Hinman,  1  Bos.  207;  Inre  Chandler, 
13  Am.  Law  )i.^g.  310;   M.  S.  L.  &  T.  Co.  v.  Goodrich,  76 
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m.  554;  Bourke  v.  Short,  34  Eng.  L.  &  Eq.  219;  Gilbert  v. 
.  Cook,  12  Chicago  Legal  News,  208. 

The  judgment  is  void  and  equity  will  afford  relief:  Mallett 
V.  Butcher,  41  111.  382;  White  v.  Washington,  5  Gratt.  645; 
Skipwith  V.  Strothn,  3  Rand.  214;  Woodson  v.  Barrett,  2 
H.  &  M.  80;  Manning  v.  Manning,  8  Ala,  138;  Finn  v.  Bar- 
clay,  15  Ala.  626. 

Generally,  as  to  the  power  of  a  conrt  of  equity  to  grant  new 
trials:  Saunders  v.  Jennings,  2  J.  J.  Marsh,  513;  Gannon  v. 
Fritz,  79  Pa.  St.  303;  Holloway  v.  Freeman,  22  111.  197. 

While  rules  of  court  are  in  force  they  must  be  applied  to  all 
cases  falling  within  them:  Owens  v.  Ranstead,  22  111.  161; 
Burlington  R.  R.  Co.  v.  Marchand,  5  la.  468;  Hanson  v.  Mc- 
Cue,  43  Cal.  178;  Ogden  v.  Robertson,  15  JST.  J.  L.  124;  Walk- 
er V.  Ducus,  18  La.  An.  703. 

Messrs.  Page  &  Plum,  for  appellees;  that  these  were  not 
gambling  contracts,  cited  Wolcott  v.  Heath,  78  111.  436;  Cor- 
bett  V.  Underwood,  83  111.  324;  Clark  v.  Foss,  7  Biss.  552;  Pix- 
ley  V.  Boynton,  79  111.  351;  Logan  v.  Musick,  81  III.  415;  Hib- 
blewhite  V.  McMorine,  5  M.  &  W.  465;  Porter  v.  Viets,  1 
BisF.  177;  Lehman  v.  Strassber^irer,  2  Wood's  C.  C.  554;  Big- 
elow  V.  Benedict,  70  N.  Y.  202;  Story  v.  Salmon,  71  N.  Y. 
420. 

Bailey,  J.  The  jurisdiction  of  a  court  of  chancery,  where  a 
])roper  case  for  its  exercise  is  made  out,  to  set  aside  a  judg- 
ment at  law  and  award  a  new  trial,  though  once  a  matter  of 
serious  controversy,  is  now  conceded  and  fully  established. 
But  before  such  jurisdiction  should  be  exercised,  it  should  be 
made  to  appear  that  the  complainant  has  a  good  and  meritori- 
ous defense,  and  that,  without  fault  or  negligence  on  his  part, 
he  has  been  prevented  from  availing  himself  of  it  by  accident, 
mistake  or  fraud.  In  Walker  v.  Kretsinger,  48  111.  502,  the 
court  say  :  *'The  doctrine  is  well  settled  in  equity,  that  when 
a  party  has  a  complete  and  adequate  remedy  at  law,  and  f^iils 
from  any  cause  to  rely  upon  it  in  that  forum,  he  will  not  be 
permitted  to  assert  it  in  equity  unless  he  was  prevented  by  ac- 
cident, or  such  circum&tauces  as  he  was  unable   to  coutiul. 
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Any  laches  on  his  part  in  failing  to  assert  his  rights  in  a  court 
of  law  when  called  npon  to  do  so,  will  prevent  him  from  ob- 
taining relief  in  equity.  If  it  appears  that  the  judgment  com- 
plained of  is  unjust,  and  that  the  party  in  good  faith  has  used 
or  endeavored  to  employ  the  means  given  him  by  the  law  to 
assert  his  rights,  and  has  been  active  and  vigilant  in  his  ef- 
forts  to  tnake  his  defense,  and  is  still  prevented  from  presenting 
a  meritorious  defense,  equity  will  grant  a  new  trial  at  law." 
In  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332,  Chief  Justice  Mar- 
shall states  the  rule  as  follows  :  '^  It  ma}^  safely  be  said,  that  a 
tact  which  clearly  proves  it  to  be  against  conscience  to  execute  a 
judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to  a  court  of  chancery." 

Were  the  complainants  in  this  case  chargeable  with  negli- 
gence in  failing  to  present  their  defense  in  the  county  court? 
The  answer  to  this  question  must  depend  in  a  great  measure 
11]  on  the  force  and  effect  to  be  given  to  the  rules  of  practice 
of  that  court,  and  the  degree  of  reliance  the  complainants 
were  warranted  in  placing  upon  said  rules  in  preparing  and 
presenting  their  defense. 

It  is  a  well  established  principle  that  all  courts  of  record 
possess  an  inherent  power  to  adopt  and  establish  rules  of  prac- 
tice, subject  only  to  the  limitation  that  such  rules  are  not  un- 
reasonable or  contrary  to  the  constitution  or  statutes;  and 
when  established  such  rules  have  the  force  of  law  and  are 
obligatory  upon  the  court  itself  as  well  as  upon  the  parties  to 
causes  pending  before  it.  While  the  court  may  at  any  time 
modify  or  rescind  its  rules,  yet  until  it  does  so  it  should  ad- 
minister them  according  to  their  terms,  and  it  can  have  no 
discretion  to  apply  them  or  not,  according  to  its  convenience, 
unless  such  discretion  is  reserved  in  the  rules  themselves. 

The  terms  of  the  Coimty  Court  of  Cook  county  commence 
on  the  second  Monday  of  each  month  in  the  year,  and  that 
court  in  December,  1877,  for  the  purpose  of  providing  for  the 
convenient  and  orderly  disposition  of  causes  pending  befoi-e 
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it,  adopted  and  entered  upon  its  records  rules  requiring  the 
preparation  of  a  trial  calendar  for  each  term,  such  calendar  to 
be  made  up  on  or  before  the  Tuesday  next  preceding;  the  first 
day  of  the  term,  and  to  be  composed  of  causes  in  which  at 
least  one  of  the  parties  should  file  with  tlie  clerk  a  written 
request  to  place  the  cause  on  the  calendar,  and  it  was  provided 
that  causes  should  stand  for  trial  iu  the  order  in  which  they 
should  appear  on  such  calendar. 

So  long  as  these  rules  remained  in  force  the^^  were  the  law 
of  the  court.  It  was  not  within  the  province  of  the  court  to 
enforce  or  dispense  with  them  as  convenience  might  dictate, 
and  parties  were  warranted  in  relying  upon  their  enforcement 
and  governing  their  conduct  accordingly.  "Were  it  otlierwise, 
such  rules,  instead  of  simplifying  and  facilitating  the  business 
of  the  court,  would  become  mere  snares  and  traps  for  the  feet 
of  litigants.  In  this  case,  when  the  complainants'  attorney 
ascertained  that  no  trial  calendar  had  been  prepared  for  the 
January  term  on  which  this  case  appeared,  but  that  the  court 
instead  of  having  such  calendar  prepared  was  engaged  to  a 
late  period  in  the  term  in  trying  another  class  of  causes,  he 
had  a  right  to  assume  that  this  suit  was  not  in  a  situation  in 
which  it  was  liable  to  be  cajled  for  trial  before  another  term. 
Un*der  these  circumstances  he  was  not  called  upon  to  watch 
the  call  of  the  calendar,  and  is  not  chargeable  with  negligence 
for  failing  so  to  do.  Nor  do  we  see  that  the  situation  of  the 
case  is  at  all  changed  by  the  fact  that  the  Jcourt  had  already 
disregarded  its  rules  to  the  extent  of  continuing  to  call  from 
the  September  calendar  until  the  close  of  the  October  term. 
Parties  were  not  bound  to  assume  that  because  the  court  had 
violated  its  rules  to  that  extent,  it  would  continue  to  do  so  still 
further,  or  to  anticipate  that  near  the  close  of  the  January 
term  it  would,  notwithstanding  its  rules,  resume  the  call  of  a 
calendar  which  it  had  abandoned  more  than  two  terms  before. 

In  our  opinion,  then,  the  complainants  were  not  char<;eable 
with  laches  in  failing  to  present  their  defensfe  at  the  trial  in 
the  county  court,  but  that  such  failure  was  due  to  circum- 
stances for  which  they  were  not  responsible,  and  over  which 
they  had  no  control;  thus  bringing  the  case,  so  far  as  the  ques- 
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tion  of  laches  is  concerned,  within  the  terms  of  tlie  rule  as  above 
stated.  It  only  remains  to  be  seen  whether  the  facts  set  up 
by  the  complainants  in  their  bill  and  proved  at  the  hearing, 
constitute  a  good  defense  upon  the  merits,  so  as  to  make  it 
unjust  and  inequitable  to  execute  the  judgment. 

The  defenses  are,  firt^  that  the  alleged  indebtedness  for  which 
the  judgment  was  recovered,  grew  out  of  and  was  the  result 
of  certain  unlawful  and  gambling  transactions  carried  on  by 
Hewitt,  Bliss  &  Co.  on  the  Chicago  Board  of  Trade,  as  the 
agents  and  brokers  of  McCurdy;  and,  second,  that  as  to  all  or 
the  greater  part  of  said  indebtedness  Beveridge  was  not  jointly 
liable  with  McCurdy,  but  was  an  entire  stranger  to  tlie  trans- 
actions out  of  which  the  indebtedness  arose.  Either  of  these 
defenses,  if  made  out,  would  be  a  good  and  meritorious  defense, 
and  would  entitle  the  complainants  to  the  relief  prayed  for  in 
the  bill.  Let  us  consider  the  evidence  bearing  upon  each  in  its 
order. 

Tt  is  undisputed  that  said  indebtedness  was  for  the  balance 
of  an  account  in  favor  of  Hewitt,  Bliss  &  Co.,  growing  out  of 
a  series  of  transactions  on  the  Board  of  Trade,  in  which  they 
acted  as  the  agents  and  brokers  of  McCurdy  or  McCurdy  & 
Beveridge,  said  account,  with  the  exception  of  credits  for  cer- 
tain moneys  furnished  Hewitt,  Bliss  &  Co.  for  margins,  being 
made  up  exclusively  of  credits  and  charges  for  diflFerences  aris- 
ing out  of  the  settlement  of  their  various  deals,  and  their  com- 
niissions  for  conducting  the  business. 

The  evidence  shows  that  Hewitt,  Bliss  &  Co.  commenced 
dealing  for  McCurdy  about  the  1st  of  January,  1879,  and  that 
between  that  date  and  sometime  in  April  following,  they  took 
and  closed  out  for  him  lorty-four  different  deals.  These  deals 
were  all  in  form  contracts  for  the  purchase  or  sale  of  wheat,  pork, 
corn  or  lard,  for  future  delivery,  the  period  of  delivery  in  each 
case  being  the  first  or  second  month  subsequent  to  that  in 
which  the  contract  was  made.  In  no  case  however  was  any 
of  the  property  covered  by  these  contracts  actually  delivered, 
but  in  every  instance  the  deal  was  closed  out  by  a  counter 
contract  in  the  form  of  a  sale  or  purchase  of  the  same  com- 
modity for  the  «ame  delivery.    These  various  deals  amounted 
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in  the  aggregate  to  the  sale  of  property  of  the  value  of  over 
$200,000,  and  to  the  purchase  of  the  same  amount  of  property. 
In  a  number  of  instances  the  sale  took  place  on  the  very  day 
of  the  purchase;  in  others,  two  or  three  days  intervened,  and 
and  in  every  case  tlie  deal  was  closed  out  long  before  the  seller 
would  have  had  aright  by  the  terms  of  the  contract  to  tender 
the  commodity  sold.  Whenever  in  closing  out  the  deals  in 
this  manner  a  profit  was  realized,  it  was  credited  to  McOurdj, 
and  whenever  the  transaction  resulted  in  a  loss,  such  loss  was 
charged  to  him  on  the  account. 

As  was  said  in  Webster  v.  Sturges,  7  Bradwell,  560,  "  it  is 
well  settled  that  time  contracts  made  in  good  faith  for  the 
sale  for  future  delivery  of  grain  or  other  commodity,  are  pro- 
hibited by  neither  the  common  nor  statute  law,  and  are  in 
no  respect  repugnant  to  a  sound  public  policy.  Where  it  is 
the  intention  of  the  parties  that  the  vendor  shall  deliver  and 
the  vendee  receive  the  commodity  sold,  and  there  is  no 
other  element  of  illegality,  either  in  the  terms  of  the  contract 
or  its  consideration,  the  contract  is  valid  and  binding,  though 
the  time  of  delivery  may,  within  fixed  and  I'easonable  limits, 
be  optional  with  one  party  or  the  other."  Tlie  form  of  the 
contract,  however,  is  by  no  means  conclusive  of  the  true  nature 
of  the  transaction.  That  must  be  determined  from  the  real 
intention  of  the  parties.  If  it  appears  to  be  their  intention 
that  the  property  sold  is  not  to  be  actually  delivered,  but  that 
a  settlement  is  to  be  ultimately  made  between  them  upon  the 
basis  of  the  dificrence  between  the  contract  and  market  price, 
it  is,  notwithstanding  its  form,  a  wagering  contract,  void  at 
common  law  and  prohibited  by  onr  statute. 

This  doctrine  has  been  repeatedly  held  by  courts  of  the  high- 
est authority.  Thus,  the  Supreme  Court  of  Wisconsin,  in  a 
very  recent  case,  holds  that  "Contracts  for  the  sale  and  deliv- 
ery of  grain  at  a  future  day  for  a  certain  price,  made  with  a 
ho7ia  fide  intention  to  deliver  the  grain  and  pay  the  price,  are 
valid  in  law  ;  but  when  such  contracts  are  made  as  a  cover  for 
gambling,  without  any  intention  to  deliver  and  receive  the 
grain,  but  merely  to  pay  and  receive  the  difference  between  the 
price  agreed  upon  and  the  market  price  at  such  future  day, 
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they  come  within  the  statute  of  gaming,  and  are  void  in  law. 
To  uphold  BDch  contract  it  most  affirmatively  and  eatisfactorily 
appear  that  it  was  made  with  an  actual  view  to  the  delivery 
and  receipt  of  the  grain,  and  not  as  an  evasion  of  the  statute 
of  gaming,  or  as  a  cover  for  a  gambling  transaction."  Barnard 
V.  J>ackhou8,  50  Wis. 

In  Qrizewood  v.  Blane,  11  0.  B.  526,  73  E.  0.  L.  a  leading 
case  on  this  question,  suit  was  brought  to  recover  a  certain 
sum  of  money,  agreed  to  be  paid  by  the  defendant  to  tlie 
plaintiff  in  settlement  of  a  contract  between  them,  by  wliich 
the  defendant  sold  to  the  plaintiff  certain  railway  shares  for 
future  delivery  at  a  stipulated  price.  It  was  not  disputed  that 
the  transaction  was  in  form  a  contract  of  sale  for  future  deliv- 
ery, but  it  was  alleged  in  defense  that  it  was  never  intended 
that  the  shares  should  be  bought  and  sold,  but  that  the  contract 
was  merely  colorable,  and  was  in  fact  a  mei-e  wager  on  the 
price  of  the  shares.  It  appew^  that  the  plaintiff  was  .a  stock 
and  share-jobber  in  London  ;  that  the  defendant  had,  through 
his  broker,  contracted  to  sell  and  to  re-purchase  the  shares  in  the 
declaration  mentioned ;  and  that  there  had  been  former  deal- 
ings between  the  parties  of  the  same  character,  no  shares  pass- 
ing, but  merely  settlements  of  differences,  according  to  the 
nsiial  course  of  speculations  upon  the  stock  exchange.  The 
Chief  Justice  left  it  to  the  jury  to  say  what  was  the  plaintiffs 
intention,  and  what  was  the  defendant's  intention,  at  tlie  time 
of  making  the  contract, — whether  either  party  really  meant  to 
purchase  or  sell  the  shares  in  question  ;  telling  them  that  if 
they  did  not,  the  contract  was  in  his  opinion  a  gambling 
transaction  and  void.  The  jury  returned  a  verdict  for  the 
defendants,  and  on  motion  for  a  new  trial  before  the  full  bench, 
the  direction  of  the  Chief  Justice  was  held  to  be  correct.  In 
announcing  the  decision  of  the  court,  Campbell,  J.,  said  : 
"The  jury  were  told  that  if  neither  party  intended  to  buy  or 
sell,  it  was  no  bargain,  but  a  mere  gambling  transaction.  I 
think  that  was  tlie  true  question  to  leave  to  them.  As  to  tlic 
evidence,  I  think  it  abundantly  warranted  the  jury  in  coming 
to  the  conclusion  that  there  was  no  real  contract  of  sale,  but 
that  the  whole  thing  was  to  be  settled  by  the  payment  of 
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differences.     It  clearly  was  a  gaming  transaction  within  tlie 
meaning  of  the  statute." 

The  Supreme  Court  of  Pennsylvania,  in  Brna^s  Appeal,  55 
Penn.  St.  294,  following  the  case  last  cited,  hold  that  a  con- 
tract to  purchase  shares  of  stock  without  tlie  intention  to  de-  ■ 
liver  or  receive  them,  is  a  gaming  co^itract.  See,  ateo  Yerkes 
V.Salomon,  18  Hun. 471;  Bigelow v.  Benedict^  16  Id.  429;  In 
re  John  Green,  7  Biss.  338;  Cassard  v.  Hinmau,  1  Bos.  207; 
Kirkpatrick  v.  Bonsell,  72  Penn.  St.  155. 

This  precise  question  arose  in  Tenney  v.  Foote,  4  Bradwell, 
594,  decided  by  this  court.  In  that  case  suit  was  brought 
against  Foote  as  guarantor  of  a  promissory  note  which  had 
been  guaranteed  and  negotiated  by  him  to  S.  G.  Hooker  &  Co.? 
and  by  them  assigned  to  the  plaintiff.  The  defense^was  that 
the  consideration  of  the  guaranty  was  an  account  of  Hooker  A 
Co.  against  Foote,  growing  out  of  certain  transactions  on  the 
Chicago  Board  of  Trade  carried  on  by  Hooker  &  Co.  under 
and  in  pursuance  of  an  unlawful  agreement  between  them  and 
Foote,  whereby  they  undertook  to  trade  for  him  in  option- 
deals,  in  which  neither  party  should  be  required  to  deliver  or 
receive  any  of  the  commodities  bought  or  sold,  but  which 
should  be  settled  upon  differences  alone.  It  appeared  in  evi- 
dence that  prior  to  said  transactions,  Hooker  &  Co.,  who  were 
members  of  the  Board  of  Trade,  agreed  with  Foote  to  deal  for 
him  on  the  board,  with  the  understanding  however  that  their 
dealings  should  be  in  options  only,  and  that  no  property 
should  be  delivered  or  received  on  Foote's  account,  but  that  the 
transactions  should  be  settled  upon  differences.  After  making 
this  agreement,  Hooker  &  Co.  dealt  for  Foote  on  the  Board  of 
Trade,  such  deals  in  all  cases  being  in  form  purchases  and 
sales  of  grain  for  future  delivery.  These  contracts,  according 
to  the  usual  method  of  dealing  on  the  Board,  were  made  by 
Hooker  &  Co.  in  their  own  name,  with  other  members  of  the 
Board,  and  were  from  time  to  time  communicated  by  Hooker 
&  Co.  to  Foote  as  the  same  were  made.  All  of  these  contracts 
with  one  exception  were  settled  bj^  the  parties  thereto  before 
the  time  of  delivery  therein  provided  for,  by  the  receipt  and 
payment  of  differences  in  price,  the  property  embraced  in  one 
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of  said  contracts  being  actually  delivered^to  and  received  by 
Hooker  &  Co.  In  the  earlier  part  of  the  dealings,  profits 
were  realized  and  paid  over  to  Foote,  but  afterwards  large 
losses  resulted,  in  settlement  of  which  Foote  indorsed  and 
guarante^  four  promissory  notes,  one  of  which  was  the  note  in 
suit  These  were  held  to  be  gambling  transactions  within  the 
prohibition  of  Section  130  of  the  Criminal  Code.  In  the 
opinion  it  was  said  :  "  "N"o  matter  what  form  the  transactioji 
bears  as  to  the  terms  of  the  contract,  still  if  such  form  be 
colorable  only,  and  the  real  intention  of  the  parties  be  that 
there  is  to  be  no  sale  of  the  article — no  delivery  or  acceptance 
of  it — but  the  transaction  is  to  be  adjusted  only  upon  differ- 
ences, it  is  a  gambling  transaction  within  the  statute."  The 
opinion  in  this  case,  delivered  by  Judge  McAllister  at  the 
trial  in  the  circuit  court  and  adopted  by  this  court,  was  ex- 
pressly approved  by  the  Supreaie  Court  on  appeal.  Tenney  v. 
Foote,  95  111.  99. 

In  the  present  case  the  dealings  out  of  which  the  indebted- 
ness in  question  arose  were  all,  in  form,  contracts  tor  the  sale 
or  purchase  of  property  for  future  delivery.  What  the  real 
intention  of  the  parties  was,  and  whether  the  form  was  merely 
colonible.  and  adopted  for  the  purpose  of  covering  up  a  series 
of  gambling  transactions,  must  be  determined  from  all  the  cir- 
cumstances of  the  case  as  disclosed  by  the  e^^idence. 

McCurd}^  at  the  time  these  dealings  were  being  carried  on,  was 
a  young  man  twenty -five  years  of  age,  entirely  without  property 
or  financial  responsibility.  He  came  to  Chicago  from  Gene- 
seo.  111.,  about  three  years  previously,  and  for  the  first  year 
after  his  arrival  served  as  clerk  in  the  office  of  his  father  and 
Beveridge,  his  co-complainant,  at  $25  per  month,  and  after- 
wards at  $75  per  mouth,  and  was  receiving  wages  at  that  rate 
at  the  time  these  dealings  were  in  progress.  He  had  never 
been  in  business  except  as  clerk  in  the  office  of  McCurdy  & 
Beveridge,  and  was  not,  and  never  had  been,  engage!  in  buy- 
ing or  selling  wheat,  corn,  pork,  lard,  or  other  like  commodi- 
ties. Frank  Bliss,  one  of  the  partners  in  the  firm  of  Hewitt, 
Bliss  &  Co.,  had  been  acquainted  with  him  for  ten  or  twelve 
years  and  was,  as  it  may  be  presumed,  aware  of  his  pecuniary  cir 
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onmstances  and  buBiaess  relations.  When  tlie  arrangement  was 
entered  into  between  him  and  Hewitt,  Bliss  &  Co.,  under 
which  the  dealings  in  question  were  carried  on,  no  inqniries 
were  made  as  to  his  resources  or  his  ability  to  meet  the  liabili- 
ties which  might  be  incurred  on  his  behalf.  Nothing  was 
required  of  him  ^beyond  the  deposit  of  a  small  sum  of  money, 
to  be  used  as  a  margin  on  such  contracts  as  they  might  make 
for  him,  and  no  provision  wiiatever  was  made  or  even  suggest- 
ed for  raising  the  money  to  complete  his  purchases  when  the 
time  for  delivery  sliould  arrive.  Under  th^se  circumstances, 
and  for  such  a  party,  these  brokers,  in  the  course  of  a  little 
over  two  months  and  a  half,  purchased  proi>erty  amounting  in 
value  to  over  $200,000.  None  of  it  was  for  earlier  than  March 
delivery,  and  as  the  iirst  pui'chase  was  made  January  9th,  and 
the  last  March  29th,  the  time  for  delivery  had'expired  as  to 
none  when  the  last  contract  was  made.  It  thus  appears  that 
all  the  purchases  were  concurrent,  and  had  all  been  carried  to 
the  last  day  of  delivery.  McCurdy,  for  the  last  three  days  of 
March,  would  have  had  on  his  hands  contracts  for  the  purchase 
of  this  entire  amount  of  property.  To  believe  that  either  he 
or  Hewitt,  Bliss  &  Co.  had  any  expectation  or  intention  when 
these  contracts  were  made  that  the  grain  purchased  should  be 
actually  delivered  or  received,  would  require  a  stretch  of  cre- 
dulity of  which  no  man  of  common  understanding  would  be 
guilty. 

Neither  of  these  brokers  attempts  in  his  testimony  to  claim 
that  there  was  any  such  intention.  The  only  fact  bearing  upon 
this  question  to  which  they  testify  is,  that  they,  the  brokers, 
had  resources  sufficient  to  enable  them  to  receive  and  pay  for 
the  commodities  purchased,  and  that  they  would  have  done  so 
had  a  delivery  been  tendered.  McCurdy,  on  the  other  hand, 
testifies  that  before  the  dealings  commenced,  he  told  Hewitt, 
Bliss  &  Co.  that  he  should  want  to  do  some  option  trading, 
and  that  they  said  they  would  do  the  business  for  him.  This 
is  all  the  evidence  in  the  record  as  to  the  terms  of  their  em- 
ployment or  the  nature  of  the  business  they  undertook  to 
transact.  McCurdy  further  swears  that  he  had  no  intention 
or  expectation  of  taking  or  paying  for  the  commodities  par- 
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chased  or  the  means  to  do  so,  and  that  nothing  was  ever  said 
to  him  by  Hewitt,  Bliss  &  Co.  about  receiving  or  delivering 
any  of  the  property  purchased  or  sold,  although  he  was  very 
frequently  at  their  office  while  the  business  was  in  progress. 

But  perhaps  the  most  significant  proof  on  this  subject  is  to 
be  derived  from  the  manner  in  which  the  business  itself  was 
conducted.  ^Forty-four  different  purchases  were  made,  and 
also  the  same  number  of  sales,  yet  no  property  was  in  fact 
delivered  or  offered  to  be  delivered.  Instead  of  this,  every 
deal  was  closed  out  long  before  the  period  of  delivery  arrived 
by  a  counter  purchase  or  sale.  This  was  sometimes  done  on 
the  very  day  the  contract  was  made,  and  usually  within  a  very 
few  days  thereafter.  Thus,  January  18th  there  was  a  purchase 
of  500  barrels  of  March  pork  and  also  a  sale  of  the  same 
amount,  closing  the  deal.  In  like  manner,  a  purchase  of  1,000 
barrels  of  pork  March  6th,  and  of  5,000  bushels  of  wheat 
March  13th,  was  made  and  closed  out  the  same  day.  Febru- 
ary 10th  there  was  a  purchase  of  1,000  barrels  of  April  pork 
and  10,000  bushels  of  March  wheat,  and  two  days  later  the  deal 
was  closed  by  sale.  A  purchase  of  1,000  barrels  of  pork  March 
7th  was  cancelled  by  a  corresponding  sale  the  following  day. 
February  20th  10,000  bushels  of  March  wheat  was  purchased, 
and  February  26th  it  was  sold.  These  instances  fairly  illus- 
trate the  entire  course  of  dealing.  In  every  case  a  settlement 
was  made  upon  differences,  and  the  profit  or  loss  charged  to 
McCnrdy.  Neither  he  nor  his  brokers  are  shown  to  have  been 
the  owners  of  any  amount  of  these  commodities  in  which  they 
were  pretending  to  deal.  None  was  present,  so  far  as  appears, 
either  in  bulk  or  by  sample,  nor  did  any  of  the  parties  claim  to 
be  the  owners  of  warehouse  receipts  or  other  evidences  of  title 
to  the  property  they  were  offering  for  sale.  The  inevitable 
conclusion  is,  that  these  transactions,  so  far  as  they  purported 
or  pretended  to  be  actual  purchases  or  sales  of  property,  were 
merely  fictitious;  that  there  was  no  bona  fide  intention  or  ex- 
pectation on  the  part  of  either  purchaser  or  seller  to  deliver  or 
receive  the  commodities  purchased  or  sold;  but  that  under  the 
guise  of  transactions  legal  in  form,  the  parties  were  really 
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dealing  in  options,  to  be  ultimately  settled  on  the  basis  of 
the  differences  in  price. 

The  statute  against  gambling  .cannot  be  evaded  by  assnming 
the  livery  of  legitimate  commerce.  It  matters  not  how  nicely 
the  forms  adopted  may  be  adjusted  to  legal  requirements,  if 
the  transaction,  when  stripped  of  its  covering,  discloses  what  is 
in  substance  a  bet  or  wager  on  the  future  pric^  of  grain  or 
other  commodity,  it  is  a  gambling  transaction  within  the 
meaning  of  the  statute.  In  Brna's  Appeal,  55  Penn.  St  294, 
Thompson,  J.,  says:  '^Anything  which  induces  men  to  risk 
their  money  or  property  without  any  other  hope  or  return  than 
to  get  for  nothing  any  given  amount  from  another,  is  gam- 
bling, and  demoralizing  to  the  community,  no  matter  by  what 
name  it  may  be  called.  "  It  is  the  object  of  the  statute  to  pro- 
hibit and  punish  unreal  and  fictitious  transactions  in  grain  or 
other  commodities,  where  no  actual  transfer  of  property  is  con- 
templated, but  only  a  final  adjustment  by  the  payment  of  diff- 
erences. Such  transactions,  like  other  gambling,  are  alike  de- 
structive to  legitimate  commerce,  pernicious  in  their  effects 
upon  those  who  may  be  induced  to  engage  in  them,  and  de- 
moralizing to  the  community. 

One  objection  however  is  made  to  the  conclusion  we  have 
reached  which  will  be  briefly  noticed.  The  contracts  in  ques- 
tion were  made  by  Hewitt,  Bliss  &  Co.  with  divers  other  mem- 
bers of  the  Board  of  Trade,  and  it  is  argued  that  even  though 
Hewitt,  Bliss  &  Co.  may  have  intended  to  gamble,  their  con- 
tracts cannot  be  declared  to  be  illegal,  unless  such  intention 
was  participated  in  by  the  other  parties  thereto. 

It  should  be  remembered  that  this  suit  is  brought  by  the 
brokers  to  recover  of  their  customer  the  balance  of  an  account 
growing  out  of  a  series  of  transactions  which  were,  so  far  as 
tiieir  acts  and  intentions  could  make  them  so,  gambling  trans- 
actions. The  brokers  were  employed  to  deal  in  options,  and 
they  succeeded  in  carrying  on  a  course  of  dealings  which,  in 
character  and  result,  so  far  as  they  and  their  customer  were 
concerned,  was  in  precise  fulfillment  jot  their  employment 
We  are  far  from  being  satisfied  that,  as  between  these  parties, 
it  is  necessary  in  order  to  stamp  these  transactions  with  an 
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illegal  character,  to  inquire  into  the  intentions  of  the  parties 
with  whom  Hewitt,  Bliss  &  Co.  dealt  on  the  board. 

But  were  this  otherwise,  we  are  inclined  to  the  opinion  that 
if  these  brokers  rely  for  a  recovery  upon  the  fact  that  their  in- 
tention to  enter  into  gambling  contracts  was  not  participated 
itt  by  the  other  parties  thereto,  the  burden  of  provifig  such 
fact  is  upon  them.  It  being  shown  that  they  intended  to 
deal  in  fictitious  trades,  and  all  their  transactions  being  in  ap- 
parent keeping  with  such  intention  it  will  be  presumed  that 
all  the  parties  to  such  trades  entered  into  them  with  a  like 
view,  until  the  contrary  is  proved. 

But  the  record  is  far  from  being  barren  of  aflSrmative  proof 
of  the  intention  of  the  parties  with  whom  Hewitt,  Bliss  & 
Co.  dealt.  It  appears  from  the  testimony  of  members  of  th^ 
firm  that  while  by  the  rules  of  the  board  all  contracts  are 
made  between  the  members  iu  their  own  names  yet  it  is 
the  usual  practice  and  course  of  business  for  the  members, 
whenever  it  is  possible,  to  settle  up  their  deals  as  between 
themselves,  by  rings  or  counter-trades,  and  that  most  of  their 
trades  are  settled  in  that  maaner,  without  the  actual  delivery 
or  receipt  of  the  commodities  bought  or  sold.  McCurdy,  who 
claims  to  have  some  knowledge  of  the  usual  practice  of  the 
board,  testifies  that  millions  of  bushels  of  grain  are  bought 
and  sold  in  option  trades  where  no  delivery  is  ever  rtiade,  and 
where  the  commodities  bought  and  sold  are  never  seen;  that 
more  pork  is  often  bought  and  sold  each  day  than  there  is  in 
Chicago,  and  that  it  is  never  expected  that  a  small  dealer  is  to 
take  the  property  purchased.  None  of  these  facts  are  contra- 
dicted by  any  witness. 

Such  being  the  general  course  of  business  on  the  board,  par- 
ticipated in,  as  it  must  be  presumed,  by  all  the  members,  an 
intention  to  deal  in  accordance  with  such  custom  will  be 
imputed  to  all  who  enter  into  transactions  of  this  character. 
The  business  of  the  board  being  so  organized  as  to  facilitate 
fictitious  transactions  and  settlements  upon  differences,  a  fair 
inference  arises  whenever  a  course  of  dealing  is  shown  where 
one  of  the  parties  intends  to  settle  in  that  manner,  and  carries 
such  indention  into  effect,  that  his  intention  is  participated  in 
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by  all  the  parties  with  whom  he  deals.  In  Orizewood  v. 
Blane,  supra^  the  Chief  Justice,  upon  evidence  far  less  satis- 
factory than  that  disclosed  by  the  record  before  us,  left  it  to 
the  jury  to  say  what  the  intention  of  both  the  plaintiff  and 
defendant  was  in  making  the  contract,  and  the  jury  having 
found  that  both  parties  intended  to  enter  into  a  gambling  con- 
tract, it  was  held  that  the  verdict  was  abundantly  supported 
by  the  evidence.  In  Tenney  v.  Foote,  Bupra^  tlie  evidence  as 
to  the  intention  of  both  parties  was  very  similar  to  that  in  the 
.present  case,  and  the  finding  of  the  circuit  court  that  the  con- 
tracts were  gambling  transactions,  was  sustained  by  both  this 
court  and  the  Supreme  Court  We  are  of  the  opinion,  then,  that 
the  defense  that  the  indebtedness  for  which  the  judgment  in 
this  case  was  rendered  grew  out  of  a  series  of  unlawful  and 
gambling  transactions,  is  fully  sustained  by  the  proof. 

We  are  also  of  the  opinion  that  the  preponderance  of  the 
evidence  bearing  upon  the  defense  that  Beveridge  was  not 
jointly  liable  with  McCurdy  upon  the  indebtedness  in  ques- 
tion, is  clearly  in  favor  of  the  com  plainants. 

Both  McCurdy  and  Beveridge  swear  that  Beveridge  had 
nothing  whatever  to  do  with  and  had  no  interest  in  any  of  the 
deals,  except  that  as  to  a  purchase  of  750  barrels  of  pork,  he 
advanced  to  McCurdy  $500  to  be  used  by  him  as  margins,  and 
took  an  interest  with  him  in  that  particular  deal.  The  evi- 
dence on  the  other  side  is,  that  McCurdy  on  various  occasions 
when  Beveridge  was  not  present,  told  Hewitt,  Bliss  &  Co.  that 
Beveridge  was  a  partner  with  him  in  these  transactions. 
They  also  testify  that  after  the  dealings  were  closed,  a  state- 
ment of  the  balance  due  them  was  presented  to  Beveridge, 
and  that  he  said  that  it  ought  to  be  fixed  up;  that  he  would 
try  and  have  it  fixed  up,  and  would  see  McCurdy  and  his 
father  about  it  It  appears,  however,  that  the  account  was 
kept  by  Hewitt,  Bliss  &  Co.  with  McCurdy  alone,  and  when 
presented  to  Beveridge  it  was  made  out  against  McCurdy 
individually.  We  are  unable  to  see  how  Beveridge's  state- 
ments when  the  bill  was  presented,  can  be  construed  into  an 
admission  of  his  own  personal  liability  to  pay  it  It  is  also 
clear  that  the  statements  of  McCurdy  to  Hewitt,  Bliss  &  Co. 
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as  to  the  fact  of  a  partnership  or  joint  liability  made  in  the 
absence  of  Beveridge,  cannot  be  considered  as  evidence  against 
Beveridge,  tending  to  establish  snch  liability. 

It  follows,  then,  from  what  we  have  said,  that  a  case  for  the 
interposition  of  a  court  of  equity  to  award  a  new  trial  at  law 
was  clearly  made  out,  and  that  the  decree  of  the  court  below 
dismissing  the  bill  for  want  of  equity  was  erroneous.  The 
decree  will  therefore  be  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  enter  a  decree  awarding  the 
complainant  a  new  trial  at  law,  in  accordance  with  the  prayer 

of  the  MIL 

Decree  reversed. 


Anthony  Melody  et  al. 

V. 

The  People,  use,  etc 

1.  Suit  on  constable's  bond — ^Evidbnck— Rks  inter  altos  acta. — 
In  an  action  upon  a  constable's  bond  for  a  failure  to  take  a  sufficient  replevin 
bond,  evidence  of  what  the  sureties  upon  such  replevin  bond  told  the  deputy 
ooroner  as  to  their  responsibility,  while  the  replevin  writ  was  in  the  hands  of 
the  coroner  to  serve,  and  before  it  came  to  the  constable,  is  not  admissible, 
the  statements  being  made  in  the  absence  of  the  constable.  On  the  same 
grounds,  a  memorandum  touching  the  sureties'  responsibility,  made  at  that 
time  by  the  deputy  coroner,  is  not  admissible. 

2.  DAMAOBa— Evidence  of.— Testimony  of  a  party  that  he  had  the 
^oods  which  were  replevied  appraised  at  a  certain  sum,  is  not  evidence  that 
the  goods  were  of  that  value.  Such  evidence  was  also  inadmissible  under 
the  rale  above  stated. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  AnthonTi  Judge,  presiding.  Opinion  filed  May 
4,  188] 

Mr.  F.  A.  Smith,  for  appellant ;  that  an  officer  is  not  an 
insurer  of  the  solvency  of  sureties  npon  a  bond  taken  in  the 
discharge  of  his  duties,  cited  The  People  v.  Eobinson,  89  111. 
159. 
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Mr.  F.  W.  Beckee,  for  appellees,  cited  as  to  the  admissibility 
of  the  evidence,  Mer.  Dispatch  Co.  v.  Joisting,  89  111.  152. 

A  reversal  is  not  granted  unless  the  finding  is  manifestly 
against  the  weight  of  evidence:  C.  B.  &  Q.  R.  E.  Co.  v.  Lee, 
87  111.  454;  Adedms  v.  Suver,  89  111,  482;  Lewis  v.  Lewis,  92 
111.  239. 

Upon  the  duty  of  an  oflScer  in  taking  a  bond:  The  People 
V.  Cor,  85  111.  248. 

The  testimony  as  to  the  value  of  the  property  taken  was 
suflBcient:  Winslow  v.  Neulan,  45  111.  145;  Waldo  v.  Gray, 
14  111.  184;  1  Phillips  on  Ev.  388. 

McAllister,  P.  J.  This  was  debt  npon  the  official  bond 
of  William  E.  Dempsey,  a  constable,  against  his  sureties,  the 
appellant,  Melody,  and  one  Pellitier;  the  bond  being  condi- 
tioned that  said  Dempsey  would  faithfully  discharge  the  duties 
of  his  office  as  constable,  etc.;  and  such  bond  was  delivered 
and  approved  July  3,  1877.  One  breach  assigned  was  that 
September  11,  1877,  one  Kiren  Cash  sued  out  of  the  Circuit 
Court  of  Cook  county,  a  writ  of  replevin  against  Charles  Kern, 
the  then  sheriff  of  said  county,  and  others,  for  certain  goods 
and  chattels  therein  described,  which  writ  was  directed  to  any 
constable  of  the  said  county,  and  delivered  to  Dempsey,  as  such 
constable,  to  execute;  and  that  the  latter  failed  to  take  a  good 
bond,  but  took  one  with  insufficient  surety,  viz.:  the  bond  of 
said  Cash  as  principal,  and  Martin  O'Neill  and  Alfred  Mc- 
CUoud  as  sureties,  neither  of  whom  was  financially  responsible, 
the  goods  and  chattels  aforesaid  being  of  the  value  of  one  thou- 
sand dollars,  which  were  replevied  under  said  writ  by  Demp-  ' 
sey,  and  delivered  to  Cash,  the  plaintiff;  that  afterwards  the 
jeplevin  suit  was  dismissed,  and  judgment  for  one  cent  dam- 
ages and  a  return  of  the  property  entered;  that  none  of  the 
property  had  been  returned. 

It  appeared  on  the  trial,  that  said  writ  of  replevin  was  not  i 

the  original  one,  but  that  the  original  was  directed  to  the  cor- 
oner of  said  county,  and  delivered  to  him  to  be  executed;  and 
was  afterwards  so  amended  as  to  include  the  coroner  as  de- 
fendant, and,  under  the  statute,  the  sheriff  and  coroner  both 
being  defendants^  it  was  directed  to  any  constable,  etc 
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The  breaches  assigned  were  traversed  by  pleas,  and  on  the 
trial  before  the  court  without  a  jury,  the  court  permitted  plain- 
tifiV  counsel  to  prove,  against  the  objections  of  the  defendants, 
by  one  Korn,  who  was  the  coroner's  deputy,  that  the  original 
writ  of  replevin  was  delivered  to  the  coroner  for  execution ;  that 
the  plaintiff  therein  offered  O'Neill  and  McClloud  as  sureties, 
whose  responsibility  was  inquired  into  by  said  deputy,  and 
that  he  rejected  them  as  insufficient;  also  what  O'Neill  said  to 
liim  touching  his  competency.  There  was  no  evidence  that 
either  Dempsey,  or  any  of  his  sureties  upon  his  official  bond, 
was  present  at  such  time;  or  that  Dempsey  had  been  informed 
of  such  action  on  the  part  of  such  deputy  coroner  at  the  time 
he  accepted  O'Neil  and  McClloud  as  sureties  on  the  replevin 
bond. 

It  is  manifest  that  the  matter  of  these  sureties  having  been 
proposed  as  such  to  the  coroner  while  the  original  replevin 
writ  was  in  his  hands  prior  to  its  being  amended  and  delivered 
to  Dempsey  as  constable  to  be  executed,  was  in  no  respect 
involved  under  any  issue  in  the  cause.  Such  matter  could  not 
tlierefore  be  considered  as  any  part  of  the  res  geatcB.  Tlie  ac- 
tual res  gestcB  were  confined  to  Dempsey's  acts  after  the  writ 
came  into  his  hands.  To  the  latter  and  his  sureties  on  his 
official  bond,  the  coroner  and  his  deputy  were  strangers. 
There  was  no  sort  of  privity  between  them.  The  act  of  the 
coroner's  deputy  in  rejecting  O'Neill  and  McClloud  when  pro- 
posed as  sureties  on  the  replevin  bond  Cash  was  then  attempt- 
ing to  give,  falls  directly  within  the  rule  of  evidence,  which 
forbids  the  admission  of  res  inter  alios  acta,  This  rule  ope- 
rates to  the  exclusion  of  all  acts  or  declarations  or  conduct  of 
others,  as  evidence  to  bind  a  party,  either  directly  or  by  infer- 
ence; and  in  general  no  declaration  or  written  entry,  or  even 
affidavit,  made  by  a  stranger,  is  evidence  against  any  man. 
1  Starkie  on  Ev.  58-61. 

The  court  permitted  plaintiff's  counsel  to  give  in  evidence 
the  following  memorandum  made  by  Korn,  the  deputy  coroner: 
*'  Did  not  take  a  schedule  of  O'Neill  because  he  stated  right 
away  that  his  property  was  encumbered,  and  one  piece  a  home- 
stead.    G.  A.  Korn.  '* 
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Under  the  above  rule  this  memorandum  was  clearly  inad- 
missible. 

The  damages  found  by  the  court  below  was  eight  hun- 
dred and  eighty-seven  dollars.  The  only  evidence  given  upon 
tlie  question  of  the  value  of  the  goods  replevied  was  this:  Con- 
stable Hartman  was  asked  as  to  what  was  their  value.  The 
question  was  proper  and  therefore  not  objected  to.  His  an- 
s.ver  was  that  he  had  had  them  appraised  at  eleven  hundred 
and  fifty  dollars.  What  he  had  them  appraised  at  was  incom- 
petent under  the  same  rule  above  stated. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Eeversed  and  remanded. 


The  Mutual  Life  Insueance  Company 

V. 

Annie  B.  Laurence, 

1.  Insurance — Death  fboh  overdose  of  liAUDANUM. — ^In  construing 
the  clause  in  an  insurance  poHcy  exempting  the  company  from  liability  in  case 
of  the  "  Self-destruction  of  the  person,  whether  voluntary  or  involuntary,  and 
whether  he  be  sane  or  insane  at  the  time/'  in  the  case  of  one  who  died  from 
the  effects  of  an  overdose  of  laudanum  taken  to  relieve  pain,  the  ordinary 
rules  as  to  degrees  of  negligence  do  not  apply.  The  true  inquiry  is,  whether 
the  death  of  the  insured  was  the  proximate  result  of  his  own  negligent  act> 
and  whether  such  act  was  under  all  the  circumstances,  a  culpable  act. 

2.  Verdict  of  coroner's  jury  as  evidence. — One  of  the  requirements 
of  the  contract  of  insurance  being  that  in  case  of  an  inquest  the  company 
should  be  furnished  with  a  copy  of  the  verdict  and  the  evidence  taken  upon 
the  inquest,  as  a  part  of  the  proofs  of  loss,  there  was  no  error  in  admitting 
the  same  in  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  May  4, 
188L 

Messrs.  Winston  &  Dawes,  for  appellant;  that  where  there  is 
a  condition  precedent  in  the  policj',  consisting  of  an  express 
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warranty  that  the  answers  in  the  application  are  true,  the  bur- 
den of  proving  their  truth  is  upon  the  plaintiff,  cited  McLorn 
V.  Conn.  Mut.  Ins.  Co.  100  Mass.  472;  Campbell  v.  N.  E.  Mut 
L.  Ins.  Co.  98  Mass.  389;  Kelsey  v.  Univ.  L.  Ins.  Co.  35  Conn. 
225;  Babbitt  v.  L.  L.  &  G.  Ins.  Co.  66  N.  C.  70;  Wilson  v. 
Hampden  F.  Ins.  Co.  4  R  I.  159;  2  Greenleaf  s  Ev.  §  383. 

It  was  for  the  jury  to  decide  upon  the  facts,  and  not  to  give  the 
meaning  of  the  question  and  answer  in  the  application:  Mitch- 
ell V.  Fond  du  Lac,  67  111.  174;  White  v.  Murtlad,  71  111.  250. 

If  the  court  modifies  an  instruction  he  is  bound  to  see  that 
the  modified  instruction  states  the  law  correctly:  Cohen  v. 
Schick,  6  Bradwell,  280;  O'Neil  v.  Orr,  4  Scam.  1;  Morgan  v. 
Peet,  32  111.  281;  Huckman  v.  Ferrin,  3  M.  &  W.  505. 

The  verdict  was  against  the  law,  the  evidence  and  the  in- 
structions of  the  court:  Smith  v.  jEtna  Life  Ins.  Co.  49  111. 
211;  Monk  V.  Union,  Mut.  L.  Ins.  Co.  6  Eob.  455;  Valton 
V.  Natl.  Fund  Co.  20  K  Y.  32;  Brit.  Eq.  Ins.  Co.  v.  Great 
West  Ky.  Co.  3  Big.  L.  Ins.  Cas.  264;  Price  v.  Phoenix  Ins. 
Co.  3  Big.  L.  Ins.  Cas.  543;  Cazenove  v.  Brit.  Eq.  Co.  6  C. 
B.  437;  Huckman  v.  Fenie,  3  M.  &  W.  505;  Everett  v.  Des- 
borough,  5  Bing.  503;  Morrison  v.  Muspratt,  4  Bing.  58. 

The  verdict  of  the  coroner's  jury  and  copy  of  evidence 
taken  at  the  inquest,  were  not  admissible  as  evidence:  Com. 
Ins.  Co.  V.  Sennett,  41  Pa.  161;  Lycoming  Fire  Ins.  Co. 
Eubin,  79  111.  403;  Howard  v.  City  Ins.  Co.  4  Denio,  502;  Ins. 
Co.  V.  Schreffer,  42  Pa.  188;  Newmark  v.  Ins.  Co.  30  Mo.  160; 
Ins.  Co.  V.  Lewis,  42  Ga.  587;  Peoria  M.  &  F.  Ins.  Co.  v.  White- 
Lill,  25  111.  466;  Great  West.  Ins.  Co.  v.  Staaden,  26  111.  360. 

Mr.  W.  B.  Keep  and  Mr.  F.  H.  Kales,  for  appellee;  that  the 
verdict  of  the  jury  was  in  accordance  with  the  evidence,  cited 
Swick  V.  Home  L.  Ins.  Co.  2  Dillon,  160;  Piedmont  L.  Ins. 
Co.  V.  Ewing,  2  Otto,  377;  Ins.  Co.  v.  Gridley,  10  Otto,  614; 
Bliss  on  Life  Insurance,  621. 

A  question  containing  four  distinct  interrogatories  will  be 
considered  as  one  question:  Moulor  v.  L.  Am.  Ins.  Co.  11  Otto, 
708;  Cushman  v.  U.  S.  L.  Ins.  Co.  70  N.  Y.  72;  World  Mut 
L.  Ins.  Co.  V.  Sclmltz,  73  111.  586. 
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If  the  answer  was  not  suflSciently  full,  the  insurer  was  not 
bound  to  accept  the  application:  Swick  v.  Home  L.  Ins.  Co.  2 
Dillon,  160;  Higgins  v.  Phoenix  Mnt.  L.  Ins.  Co.  74  N.  Y.  6. 

Consulting  a  phj^sician  for  a  temporary  ailment  is  not  a  con- 
sultation within  the  meaning  of  the  application:  Cushman  v. 
U.  S.  L.  Ins.  Co.  70  N.  Y.  72;  Iliggins  v.  Phoenix  Mut  L. 
Ins.  Co.  74  N.  Y.  66;  Me^y  on  Insurance,  326;  Bliss  on  Life 
Insurance,  153. 

The  rule  as  to  the  degree  of  carelessness  necessary  to  take  a 
case  out  of  the  class  of  accidental  death,  is  well  settled:  Bliss 
on  Life  Insurance,  714;  May  on  Insurance,  661;  Schneider  v. 
Provident  L.  Ins.  Co.  24  Wis.  28;  Provident  L.  Ins.  Co.  v. 
Martin,  23  Md.  310;  Filton  v.  Ins.  Co.  17  C.  B.  122;  North 
Am.  Ins.  Co.  v.  Burroughs,  69  Pa.  St.  43. 

Bailey,  J.  When  this  case  was  before  this  court  at  the 
October  term,  1879,  the  question  presented  for  our  decision,  as 
we  then  stated,  was  whether  the  dccidental  death  of  a  sane 
person  is  within  the  meaning  of  the  clause  in  the  policy  ex- 
empting the  insurance  company  from  liability  in  case  of  "  the 
self-destruction  of  the  person,  whether  voluntary  or  involun- 
tary, and  whether  he  be  sane  or  insane  at  the  time,"  simply 
because  some  act  of  the  deceased,  performed  with  no  design  or 
intention  to  produce  death,  but  for  an  entirely  innocent  pur- 
pose, and  without  negligence,  happens  to  be  the  proximate 
cause  of  his  death.  Lawrence  v.  Mut.  Life  Ins.  Co.  5  Brad- 
well,  280.  In  answering  this  question  in  the  negative,  we 
considered  at  some  length  the  proper  interpretation  to  be  given 
to  this  clause,  so  far  as  it  applies  to  a  sane  person,  and  reached 
the  conclusion  that  it  only  embraces  those  cases  "  where  death 
results  from  an  express  design  on  the  part  of  the  deceased,  or 
from  some  act  which,  though  performed  with  no  express  inten- 
tion to  produce  death,  is  of  itself  culpably  negligent^'*  and  that 
*' where  there  is  an  absence  both  of  intention  and  culpable 
negligeixce^  the  death  of  the  insured  must  be  regarded  as  acci- 
dental, and  not  within  a  proviso  against  self-destruction." 

The  case  has  now  been  submitted  to  a  jury  and  a  verdict 
found  for  the  plaintiff ;  the  evidence,  so  far  as  it  relates  to  the 
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cause  and  circura stances  of  the  death  of  th%  insured,  being 
substantially  identical  with  that  appearing  in  the  foimer  rec- 
ord. On  the  trial  the  cpnrt  instructed  the  jury,  at  the  in- 
stance of  the  plaintiflf,  as  follows  : 

"The  jury  are  further  instructed  that  the  said  defendant 
company  is  not  exempted  from  liability  because  of  the  death 
of  said  Lawrence,  resulting  from  laudanum  administered  by 
himself,  unless  they  further  believe  from  the  evidence  that  he 
took  the  same  for  the  purpose  of  committing  suicide;  or  that 
Le  was  guilty  of  gross  carelessness  in  taking  the  same.  And 
the  court  further  in  this  behalf  instructs  the  jury  that  merely 
accidental  death,  arising  from  some  act  of  the  deceased,  is  dis- 
tinguishable in  the  law  from  either  suicide  or  death  by  gross 
carelessness;  and  if  the  jury  believe  from  the  evidence  that 
said  Lawrence's  death  was  occasioned  by  overdoses  of  lauda- 
num taken  by  him  to  alleviate  pain,  and  tbat  his  death  was 
merely  accidental,  and  not  the  result  of  either  gross  careless- 
ness or  circumstances  constituting  him  a  suicide,  the  defendant 
company  is  not  exempted  from  liability  by  reason  of  anything 
in  said  policy  relating  to  either  voluntary  or  involuntary  self- 
destruction. 

"The  jury  are  further  instructed  on  the  subject  of  negli- 
gence and  gross  carelessness,  that  so  far  as  the  defense  in  this 
case  depends  thereon,  that  the  burden  of  proof  rests  upon  the 
defendant;  and  that  gross  carelessness  consists  of  something 
more  tban  the  omission  to  do  that  which  under  the  circum- 
stances of  a  case  an  ordinarily  careful  man  would  have  done 
to  avoid  injury." 

It  is  plain  that  these  instructions  place  upon  the  language 
of  the  policy  an  interpretation  quite  different  from  the  one 
adopted  by  us  on  the  former  appeal.  In  our  view  the  exemp- 
tion of  the  insurance  company  from  liability  depends  not  upon 
the  degree  of  the  negligence  of  the  insured,  but  upon  its  cuU 
jpability.  Indeed  we  are  unable  to  see  how  the  ordinary  divis- 
ion of  negligence  into  degrees,  such  as  slight,  ordinary  and 
gross,  can  have  any  application  here,  though  it  may  serve  a 
very  useful  purpose  in  cases  where  the  doctrine  of  contributory 
or  comparative  negligence  is  invoked.    The  true  inquiry  here 
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18,  whether  the  dfeath  of  the  insured  was  the  proximate  resnlt 
of  his  own  negligent  act,  and  whether  such  act  was,  under  all 
the  circumstances  of  the  case,  a  culpdble  act. 

Some  light,  at  least  by  way  of  illustration,  may  be  derived 
from  the  well  known  use  of  the  words  "  voluntary  "  and  "  in- 
voluntary '^  in  the  criminal  law.  Thus,  the  crime  of  man- 
slaughter, as  defined  both  by  the  common  law  and  by  our  stat- 
ute, is  divided  into  voluntary  and  involuntary  manslaughter. 
In  defining  these  terms,  Mr.  Brown,  an  English  law-writer  of 
some  celebrity,  in  his  Law  Dictionary  says  that  manslaughter 
"  may  be  either  involuntary,  as  where  a  man  doing  an  unlaw- 
ful act  not  amounting  to  a  felony,  by  accident  kills  another,  or 
where  hy  cnlpahle  neglect  of  duty  he  occasions  another^ s  death/ 
or  voluntary,  as  when  upon  a  sudden  quarrel  two  persons  fight, 
and  one  of  them  kills  the  other;  or  where  a  man  greatly  pro- 
vokes another  by  some  personal  violence  and  the  other  imme- 
diately kills  him."  Our  statute  defines  involuntary  man- 
slaughter to  be  "  the  killing  of  a  human  being  without  any 
intent  to  do  so,  in  the  commission  of  an  unlawful  act,  or  of  a 
lawful  act,  which  probably  might  produce  such  consequence, 
in  an  unlawful  manner."  Besides  these  there  is  a  species  of 
homicide  called  "excusable  homicide, by  misadventure,"  where 
a  person  in  doing  a  lawful  act,  without  any  intention  of  kill- 
ing, yet  unfortunately  kills  another. 

The  words,  "voluntary"  and  "involuntary,"  must  be  re- 
garded as  being  used  in  the  policy  in  a  sense  somewhat  analo- 
gous to  that  in  which  they  are  employed  in  the  criminal  law. 
They  do  not  include  cases  of  death  by  accident  or  "  misadven- 
ture," but  they  must  be  held  to  include  all  cases  where  death 
results  immediately  and  proximately  from  the  culpable  negli- 
gence of  the  insured.  Doubtless,  also,  if  death  should  ensue 
from  the  performance  by  the  insured  of  an  unlawful  or  crimi- 
nal  act,  it  would  be  a  case  of  involuntary  self-destruction 
within  the  meaning  of  the  policy. 

It  follows  from  what  we  have  said,  that  the  instructions  lim- 
iting the  effect  of  the  condition  of  the  policy  under  considera- 
tion to  cases  of  gross  negligence^  and  attempting  to  apply  to 
this  case  the  rules  ordinarily  applicable  to  that  degree  of  negli- 
gence,  were  erroneous. 
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There  was  no  error  in  admitting  in  evidence  the  verdict  of 
the  coroner's  jury.  It  formed  a  part  of  the  proofs  of  death 
famished  by  the  plaintiff  to  the  company,  and  was  competent 
ascending  to  show  performance  of  the  conditions  of  the  policy 
in  that  behalf.  The  policy  required  that  the  proofs  of  death 
should  contain  ''full  and  true  answers  under  oath,  of  the  ques- 
tions in  the  company's  blanks  for  proofs  of  death  relating 
to  the  life,  health  and  death"  of  the  persons  whose  life  was 
insnred;  and  among  the  questions  in  the  company's  blanks 
for  proofs  was  the  following:  •  "In  case  of  coroner's  inquest, 
furnished  the  company  with  the  verdict  of  the  jury,  and  all  the 
evidence  on  which  the  verdict  is  based."  In  compliance  with 
this  request,  the  plaintiff  delivered  to  the  company  as  a  part  of 
the  proofs,  a  copy  of  the  verdict  and  of  the  evidence  taken 
upon  the  inquest.  If  the  company  was  apprehensive  that  the 
jury  might  consider  these  documents  as  bearing  upon  questions 
to  which  they  did  not  apply,  it  should  have  guarded  against 
such  possibility  by  proper  instructions. 

Evidence  was  given  at  the  trial  relating  to  alleged  breaches 
of  certain  warranties  in  the  policies,  but  as  it  was  conflicting, 
and  as  the  case  must  be  submitted  to  another  jury,  we  for- 
bear expressing  any  opinion  as  to  its  weight 

For  the  error  in  giving  the  instructions  above  mentioned,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Commercial  National  Bank  op  Chicago 
Talmadge  E.  Spaids,  use,  etc. 

1.  Bill  of  exchange— Paid  to  wrong  paiity.— If  a  bill  of  exchange  be 
payable  to  A  or  A's  order,  the  acceptor  or  drawee  is  bound  to  ascertain  that 
the  person  presenting  it  is  the  one  entitled  to  payment ;  and  if  he  be  deceived 
and  make  payment  to  one  not  entitled  to  receive  it,  the  real  owner  of  the  bill 
may  recover  its  amount  again  from  such  acceptor,  drawee  or  banker. 

2.  Bill  lost  at  gaming — Indorsed  to  winner.— Where  the  payee  of  a 
draft  or  bill  of  exchange,  having  lost  the  same  at  gaming,  indorsed  it  over  to 
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the  winner,  sncb  contract  of  indorsement  is  void  under  our  statate  against 
gamingrT  and  the  property  in  the  draft  or  bill  still  remains  in  the  i>ayee. 

3.  Innocent  holoeh. — Although,  after  such  indorsement  such  draft  or 
bill  passes  into  the  hands  of  an  innocent  holder  for  value,  still  the  legal  conse- 
quences, that  is,  of  the  indorsement  being  void,  must  be  the  same  in  (he 
hands  of  a  bona  fide  holder,  and  no  more  effect  can  be  givai  to  it  than  to  a 
forged  instrument. 

4.  Facts  for  the  jxtrt. — ^The  question  whether  the  parties  contemplated 
a  bona  fide  sale  and  delivery  of  grain,  or  whether  the  contract  was  not  a  mere 
device  to  carry  out  a  wager  on  the  market  value  of  wheat,  was  properly -left 
to  the  jury  to  decide. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.    Opinion  filed  May  4, 1881. 

This  action  was  special  assumpsit  by  appellee,  Spaids,  against 
appellant,  the  Commercial  National  Bank  of  Chicago,  to  re- 
cover the  sum  payable  in  and  by  a  bill  of  exchange  drawn  on 
appellant  March  10,  1880,  by  Wells,  Fargo  &  Co.,  in  the  State 
of  California,  whereby  the  latter  requested  appellant  to  pay  at 
sight  to  appellee  or  his  order  the  sum  of  $350,  and  delivered 
the  same  to  appellee.  The  basis  of  the  action  is  in  substance, 
that  appellee  having  such  bill  of  exchange,  lost  the  same  in  a 
gambling  transaction,  purporting  in  form  to  be  divers  sales  by 
him  in  the  concern  called  the  Chicago  Grain  and  Provision  Ex- 
change, such  transaction  being  conducted  between  him  and  one 
Charles  T.  Doxey,  who  was  at  the  time  acting  as  the  president 
and  treasurer  of  said  Grain  and  Provision  Exchange,  there 
being  no  intention  on  the  part  of  either  of  the  parties  to  such 
transaction  that  any  grain  should  be  delivered  or  received  and 
paid  for,  but  such  form  was  a  mere  device  to  cover  gambling; 
said  bill  of  exchange,  the  watch  and  chain  of  appellee  and 
certain  sums  of  money  being  put  up  ostensibly  as  margins, 
but  in  fact  as  mere  stakes  upon  the  fluctuation  in  the  market 
price  of  such  grain,  and  for  no  other  consideration;  that  under 
such  gambling  and  illegal  transaction  appellee  indorsed  said 
bill  of  exchange  in  blank,  and  delivered  it  to  Doxey  as  and  for 
a  part  of  said  margins,  and  that  it  was  so  lost;  that  thereupon 
appellee  gave  notice  to  the  appellant  of  the  fact  of  his  having 
indorsed  said  bill  to  Doxey  and  lost  it  in  a  gambling  transac- 
tion, and  requested  the  bank  not  to  pay  it  to  Doxey  or  to  any 
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person  other  than  himself;  but  the  bank,  notwithstanding  such 
notice,  paid  the  same  to  Doxey. 

There  was  a  trial  before  the  court  and  a  jury,  resulting  in  a 
verdict  against  the  bank  for  the  amounts  of  the  said  bill,  and 
the  court,  overruling  the  defendant's  motion  for  a  new  trial, 
gave  judgment,  and  defendant  brings  the  case  here  by  appeal. 

The  evidence  is  preserved  by  bill  of  exceptions.  Error  is 
assigned  for  overruling  defendant's  motion  for  new  trial,  for 
giving  instructions  for  plaintiff  below,  and  refusing  some  asked 
for  defendant. 

The  evidence  for  plaintiff  below  tends  to  show  that  he,  with- 
out having  or  expecting  to  have  any  wheat,  went  to  this  Grain 
and  Provision  Exchange  July  1, 1880,  and  entered  into  what  is 
called  sale-deals  in  Xo.  2  spring  wheat  for  July  delivery,  at 
seller's  option.  Such  deals  were  eight  in  number.  The  next 
day  he  entered  into  five  more,  No.  2  spring  wheat  for  August 
delivery.  The  aggregate  quantity  being  twenty-three  thou- 
sand bushels;  that  he  put  up  fifteen  dollars  in  money,  then 
fifty,  and  afterwards  his  gold  watch  and  chain,  which  Doxey  was 
to  hold  as  in  the  place  of  one  hundred  dollars,  and  the  said  bill 
of  exchange  as  so-called  margins.  The  evidence  tends  to  show 
that  the  manner  in  which  these  deals  are  conducted,  is  that 
there  is  a  large  blackboard  in  the  room  where  the  customei's 
assemble,  on  which  is  noted  from  time  to  time  the  market 
price  of  the  several  commodities,  as  reported  from  the  Board 
of  Trade,  which  is  near  by,  from  which  blackboard  the  cus- 
tomer takes  his  price  at  a  particular  moment  of  time;  then  in 
racks  around  the  room  blanks  are  furnished,  which,  for  a  sale- 
deal,  is  in  the  following  form : 

"  Wheat. 
**To  THE  CmcAGo  Grain  and  Pko vision  Exchange: 

*'No 

"  I  hereby sell  yon  wheat  (as  the  order  may  be  given 

l)elow),  and  agree  that  if  I  do  not,  without  notice,  keep  good 
my  margin  above  market  price,  as  per  quotations  posted  from 
time  to  time  on  the  blackboard  in  said  Exchange,  you  may, 
without  notice.  Bell  the  wheat  for  my  acconnt,  or  cancel  the 
contract  at  any  time.  If  my  margin  sliall  at  any  time  be  en- 
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tirelj  exhausted,  the  contract  shall  thenceforth  be  inoperative 
and  void.  I  aothorize  the  proper  filling  of  any  blanks  below 
which  I  may  neglect,  and  the  correction  of  any  errors  in  price 
or  time  named  in  this  order. 

"  Chtcago 18. . 

"  According  to  the  above  conditions,  I 

SELL Bushels  No.  2  Spring  Wheat  at 

per  bushel,  commissions  to  be  deducted 

from  said  price,  for  delivery  in next 

"Margin,  $ 

"Time 

U 99 

The  word  "time"  means  when  it  was  taken,  accoi^ing  to 
the  last  figure  on  the  blackboard. 

This  ticket  is  filled  out  by  the  customer,  and  then,  with  the 
cash  or  whatever  is  put  up  for  the  margins,  is  passed  through 
an  aperture  in  a  window  in  front  of  a  desk  in  the  office,  with- 
out any  colloquium.  The  margin  required  is  a  cent  a  bushel; 
the  rate  of  commissions  charged  is  one-eighth  of  a  cent,  which 
comes  out  of  the  margins.  It  also  appeared  in  evidence  that 
it  was  the  ordinary  custom  of  the  business  for  the  Grain  and 
Provision  Exchange,  when  a  sale-ticket  was  handed  in  like  the 
above,  to  fill  out  and  sign  another,  in  this  form: 

"  Wheat.  Transferable  only  on  the  books  of  the  Exchange. 
All  clerical  errors  subject  to  correction.  Chicago, ..,  18 .. . 
No.  ..•  Subject  to  the  conditions  contained  in  the  order 
bearing  even  number  and  date  herewith,  Tlie  Chicago  Grain 
and  Provision  Exchange  buy  of  ....  bushels  No.  2  Spring 
Wheat,  for  ..  delivery  (seller's  option),  at  ..  per  bushel, 
(which  price  being  commissions  deducted);  and  said  seller 
agrees  that  the  Contract  shall  become  inoperative  and  void, 
without  notice,  should  the  margin  become  entirely  exhausted. 
Time  order  received  ... 


Margin,  $. . 

Exhausted  at  . 

$.. 

(( 

$.. 

a 

N.  C.  Mttrray,  SevY 

$.. 

u 

$.. 

a 

Eec'd  payment  in  full" 

1.. 

u 

Digitized  by 


Google 


First  Distbict — March  Term,  1881-        497 

Ck)mmercial  Nat.  Bank  v.  Spaids. 

Spaids  testified  that  no  snch  undertaking  as  that  last  above 
mentioned  was  delivered  or  shown  to  him.  The  evidence 
tended  to  show  that  by  the  course  of  dealing  tliere,  the  mar- 
gins pat  up  were  exhausted  frequently  in  the  course  of  only  a 
few  minutes  by  the  fluctuations  of  the  market,  prices  going 
against  the  customer  and  as  noted  on  said  blackboard,  and 
that  in  this  case  although  the  deals  were  July  1  and  2,  yet  on 
the  latter  day  .Doxey  made  a  statement  of  accounts  between 
himself  personally  and  Spaids  growing  out  of  said  deals, 
showing  the  margins  of  the  latter  exhausted,  and  that  he  was 
8till  beliind  in  the  sum  of  $6.45. 

Evidence  was  given  tending  to  show  that  Spaids  immedi- 
ately gave  notice  to  appellant's  cashier  of  the  facts  concerning 
the  loss  of  said  bill  of  exchange  by  gambling  with  Doxey,  re- 
questing said  cashier  not  to  pay  said  bill  to  Doxey  or  any 
other  person  but  himself,  and  that  the  cashier  promised  that  il 
should  not  be  paid  to  any  person  other  than  appellee;  also  that 
appellee  demanded  of  Doxey  said  bill  of  exchange  and  his 
watch  and  chain,  but  the  latter  refused  to  deliver  back  either; 
also  that  appellant  after  sach  notice,  paid  said  bill  of  exchange 
to  Doxey. 

Other  facts  shown  on  behalf  of  plaintifi^  below,  appear  in 
the  opinion. 

On  behalf  of  appellant  evidence  was  given  of  the  charter  by 
the  legislature  of  this  State  of  said  Grain  and  Provision  Ex- 
change; also  tending  to  show  that  an  undertaking  to  buy  was 
entered  into  by  the  Exchange  with  appellee  ;  also  tending  to 
negative  appellee's  testimony  respecting  the  notice  to  appel- 
lant that  the  bill  of  exchange  had  b^n  lost  by  gambling,  as  well 
as  the  promise  not  to  pay  it  to  Doxey.  But  no  evidence  was 
offered  on  behalf  of  appellant,  tending  to  show  that  said  Grain 
and  Provision  Exchange  or  any  of  the  persons  in  the  manage- 
ment of  it,  had  any  warehouse  receipts,  samples  of  grain  or  other 
commodity,  or  ever  owned,  delivered  or  received  a  bushel  of 
grain  at  any  time. 

Messrs.  Sleeper,  Whiton  &  Brown,  for  appellant;  that  the 
written  contract  alone  expresses  the  character  of  the  transac- 
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tion  between  the  parties,  cited  Porter  V.  Viets,  11  Biss.  177; 
Lyon  V.  Ciilbertson,  83  111.  83;  Pixley  v.  Boynton,  79  111. 
351;  Gregory  v.  Wendell,  9  Cent.  Law.  "Jour.  76;  Logan  v. 
Mnsick,  81  111.  415;  Sanborn  v.  Benedict,  78  111.  309;  Wal- 
cott  V.  Heath,  78  III.  433;  Corbett  v.  Underwood,  83  III.  324; 
Cole  V.  Milmine,  88  III.  349. 

There  is  no  presumption  that  the  transaction  was  a  gam- 
bling contract ;  being  made  so  by  statute  it  must  be  proved 
like  any  other  crime:  Harbison  v.  Shook,  42  111.  141;  Spragne 
V.  Dodge,  48  III.  142;  Crandall  v.  Dawson  1  Gilm.  656; 
Schmidt  v.  Ins.  Co.  1  Gray  529. 

The  law  will  not  permit  appellee  to  make  these  contracts, 
valid  on  their  face,  void  by  merely  swearing  they  were  bets 
upon  the  market:  1  Greenleaf  s  Ev.  §  383;  Walters  v.  Smith, 
21  III.  342;  Coon  v.  Nock,  27  111.  236;  Waddle  v.  Duncan, 
63  111.  223;  Raplee  v.  Morgan,  2  Scam.  561;  Gobble  v.  Lin- 
der,  76  III.  157;  Keeves  v.  Stiff,  91  111.  609;  Booth  v.  Hynes, 
54  III.  363;  R.  R.  Co.  v.  Herring,  57  111.  59;  Haycraft  v. 
Davis,  49  III.  455;  R.  R.  Co.  v.  Stumps,  55  III.  367;  Collins 
v.  Hayte,  50  111.  337. 

It  was  not  competent  to  prove  by  parol,  that  the  parties 
made  different  contracts  than  those  expressed  in  writing:  Por- 
ter V.  Viets,  1  Biss.  177;  Corbett  v.  Underwood,  83  111.  324; 
Andrns  v.  Mann,  92  III.  40;  Cole  v.  Milnim,  88  111.  349. 

Mere  notice  from  the  payee  to  the  acceptor  of  the  loss  of  a 
bill  of  exchange,  is  no  defense  to  the  acceptor:  Lambeth  v. 
Rivarde,  16  La.  572;  Edwards  on  Bills,  508. 

A  drawer  of  a  draft  before  its  transfer  by  the  payee,  may 
countermand  the  order  for  its  payment.  It  is  otherwise  where 
the  payee  has  parted  with  the  title  by  indorsement:  Edwards 
on  Bills,  *546;  2  Daniell's  Neg.  Inst  238;  Story  on  Bills, 
§416. 

Mr.  Chables  A.  Gregory,  for  appellee;  that  one  who  in- 
dorses a  draft  to  another  upon  a  gambling  transaction,  does 
not  lose  his  property  therein,  cited  Rev.  Stat.  Ch.  38,  §§  126- 
137;  Chapin  v.  Dake,  57  111.  295;  Webster  v.  Sturges,  7  Brad- 
well,  560;  Williams  v.  Wall,  60  Mo.  318. 

A  person  taking  a  draft  from  the  indorsee^  with  notice  that 
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the  indorser  obtained  it  on  a  gambling  contract,  takes  it  sub- 
ject to  the  riglits  of  the  owner:  Chapin  v.  Dake,  57  111.  295; 
VilJmms  V.  Wall,  60  Mo.  318;  Koch  v.  Branch,  44  Mo.  542. 

This  was  a  gambling  transaction:  Pickering  v.  Cease,  79 
111.  328;  Lyon  v.  Cnlbertson,  83111.  33;  Merchants'  Trans.  Co. 
V.  Goodrich,  75  111.554;  Barnard  v.  Backhons,  6  N.  W.  Eep. 
14  ;  Gregory  v.  King,  58  111.  169  ;  Williams  v.  Wall,  60  Mo. 
318  ;  Doxey  v.  Miller,  2  Bradwell,  30  ;  Webster  v.  Stnrges,  7 
Bradwell,  560. 

Parol  evidence  is  admissible  m  certain  cases,  to  show  that 
the  parties  meant  to  violate  law:  Hewitt  v.  Dement,  57  111. 
500;  Cooper  v,  Kock,  27  III.  301;  Tenney  v.  Foote,  4  Brad- 
well, 594;  1  Greenleaf  s  Ev.  §  282;  Bigelow  v.  Benedict,  70 
N.  Y.  202. 

McAllister,  P.  J.  Tins  case  lias  been  ably  and  exhaustively 
argned,  both  orally  and  in  print,  by  the  counsel  for  the  respect- 
ive parties,  and,  after  full  consideration  of  all  the  objections  to 
the  verdict  of  the  jury  and  rulings  of  the  court  below,  urged 
on  behalf  of  appellant,  we  are  satisfied,  that  the  judgment  is 
right  and  ought  not  to  be  disturbed. 

The  rule  of  law  is  indisputable,  that  if  a  bill  be  payable  to 
A  or  A's  order,  the  acceptor  or  drawee  is  bound  to  ascertain 
that  the  person  presenting  it  is  the  one  entitled  to  receive  pay- 
ment. And  if  he  be  deceived,  and  make  payment  to  one  not 
entitled  to  receive  it,  the  real  owner  of  the  bill  may  recover  its 
amount  again  from  snch  acceptor,  drawee  or  banker.  2  Par. 
sons  on  Notes  and  Bills,  596. 

In  Chapin  et  al.  v.  Dake,  57  Ills.  295,  the  court  held  that 
where  the  payee  of  two  certain  drafts,  having  lost  $1,500  at 
gaming,  indorsed  these  drafts  over  to  the  winner,  such  contract 
of  indorsement  was  void  under  our  statute  against  gaming,  and 
the  property  in  the  drafts  still  remained  in  the  payee,  in  whose 
favor  they  had  been  drawn  ;  and  that,  although  after  such 
illegal  act  of  indorsement,  the  drafts  passed  into  the  hands  of 
an  innocent  holder  for  value,  still  the  legal  consequences,  that 
is,  of  the  indorsement  being  void,  must  be  the  same  in  the 
hands  of  a  iona  fide  holder,  and  no  more  effect  could  be  given 
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to  it  than  to  afor^^  indorsement.  Under  the  first  mentioned 
legal  proposition,  it  follows  that  if  Spaids,  the  appellee,  in  whose 
favor  as  payee  the  bill  of  exchange  in  question  was  drawn  and 
made  expressly  payable,  had  casnally  lost  sncli  bill,  or  it  had  been 
stolen  from  his  possession,  and  his  name  forged  on  the  back  of 
it,  the  property  in  the  bill  would,  nevertheless,  remain  in  him ; 
and  if  appellant  ha4  paid  it  to  a  holder  nnder  such  forged 
indorsement,  Spaids  being  the  real  owner,  could  recover  of 
appellant  the  amount  of  tlie  bill  notwithstanding  such  pay- 
ment. 

So,  also,  under  the  doctrine  of  Chapin  v.  Dake^  supra^  if 
Spaids  had  engaged  in  a  gambling  transaction  in  grain  with 
Doxey,  and  such  transactions  was  gambling  within  section  180 
of  the  Criminal  Code,  then  if  the  bill  was  indorsed  by  Spaids 
and  delivered  to  Doxey  as  and  for  a  stake  in  such  gambling 
transaction  and  thereby  lost,  such  indorsement  was  void  under 
the  statute,  and  of  no  more  effect  than  a  forged  indorsement. 

Whether  this  rule  should  obtain  to  the  same  extent  as  in  the 
case  of  an  actual  forgery,  as  affecting  the  remedy  here  for  a 
wrongful  payment  to  Doxey,  it  is  not  material  to  inquire,  be- 
cause the  evidence  tends  to  show  that  appellee  gave  appellant 
before  such  payment  due  notice  of  the  way  in  which  Doxey 
acquired  such  indorsement  and  possession  of  the  bill,  and  not 
to  pay  it  to  him. 

On  the  trial  the  court  left  it  to  the  jury  to  find  from  the 
evidence  whether  under  the  contract  of  Spaids  for  the  sale  of 
wheat,  it  was  intended  by  the  parties  to  deliver  and  receive  any 
wheat,  and  whether  or  not  the  contract  was  a  mere  "^vice  to 
carry  out  a  wager  on  the  market  value  of  wheat,  or  was  a  bona 
jide  sale  of  actual  wheat  for  future  delivery;  and  directed  the 
jury  in  substance,  that  if  they  found  from  the  evidence  that  it 
was  not  the  intention  of  the  parties  to  such  contract  to  deliver 
and  receive  any  wheat,  and  the  contract  was  a  mere  device  to 
carry  out  a  wager  on  the  market  value  of  the  wheat,  and  was 
not  a  bona  fide  sale  of  actual  wheat  for  future  delivery,  then  it 
was  illegal  and  void;  and  that  then  if  the  jury  believed  from 
the  evidence  that  the  draft  in  question  was  indorsed  and  deliv- 
ered to  Doxey  on  such  wager  contract,  and  for  no  other  consid« 
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eration,  and  the  defendant  had  notice  of  such  facts  before  pay- 
ment of  snch  draft,  but  afterwards  paid  the  same  to  Doxey,  the 
jury  should  find  for  the  plaiptiflF. 

There  was  evidence  tending  to  support  each  of  the  several 
hypotheses  of  the  instruction,  and  we  are  of  opinion  it  was 
right,  and  a  proper  submission  of  the  whole  case  to  the  jury. 
The  law  applicable  to  nearly  every  aspect  of  these  gambling 
transactions,  is  fully  discussed,  and  our  views  expressed  in  an 
opinion  this  day  filed  in  the  case  of  Beveridge  et  al.  v.  Hew- 
itt et  al.,  and  it  is  unnecessary  to  re-state  those  views  in  this 
case. 

We  are  of  opinion  also  that  the  evidence  of  facts  and  cir- 
cumstances attending  the  transaction  in  question,  the  custom 
and  practices  of  the  so-called  Chicago  Grain  and  Provision 
Exchange,  when  considered  in  connection  with  the  form  of 
the  papers  used,  were  suflScient  to  warrant  the  jury  in  finding 
that  the  whole  concern,  with  its  appointments,  customs  and 
practices,  was  but  an  ingenious  device  for  carrying  on  a  most 
pernicious  system  of  gambling  under  the  guise  of  a  business 
establishment  for  the  purposes  of  legitimate  trade  and  com- 
merce. It  is  true,  this  so-called  Exchange  had  a  charter  from 
the  legislature  of  the  State,  but  that  in  no  respects  purports 
to  authorize  gambling,  nor  can  it  be  invoked  as  a  shield  to 
pretended  officers  and  agents  of  the  corporation  if  they  carry 
on  gambling  in  produce  in  the  so-called  Exchange  instead  of 
legitimate  dealing,  or  affect  the  legal  consequences  of  their  acts. 
It  is  true  that  the  name  The  Chicago  Grain  and  Provision 
Exchange,  imports  an  institution  for  legitimate  commerce. 
So  did  that  of  the  old  Stock  Exchange  of  London,  but  its 
members  and  patrons  became  so  addicted  to  gambling  in 
stocks,  that  Parliament  had  to  interfere  for  its  repression,  as 
our  legislature  did  in  enacting  section  130  of  the  Criminal 
Code.  It  is  likewise  true  that  the  place  of  operations  of  this 
so-called  Grain  and  Provision  Exchange  is  eligibly  located  in 
the  vicinity  of  the  Chicago  Board  of  Trade,  and  the  latter 
has  kindly  afforded  it  some  facilities  for  carrying  on  its  illegal 
practices  by  means  of  a  telegraphic  connection. 

But  this  latter  circumstance  will  hardly  suffice  to  rebut  the 
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inference  that  gambling  was  habitually  done  in  the  exchange, 
if  the  facts  and  circumstances  in  evidence  justify  that  infer- 
ence, and  we  think  they  do,  and  so  the  jury  have  found.  "We 
have  not  space  to  give  to  the  enumeration  of  all  those  facts 
and  circumstances  tending  to  tliat  conclusion.  There  was  a 
total  absence  in  the  exchange  of  warehouse  receipts,  samples 
of  commodities,  and  of  all  the  concomitants  of  actual  com- 
merce. The  manner  of  the  transactions  was  unusual  and  not 
such  as  would  be  adopted  in  actual  commerce;  that  is,  the  use 
of  blanks  uniform  as  to  terms  and  the  kind  of  grain.  These 
are  filled  up  by  the  customer,  and  then  with  the  customary 
rate  of  margins  put  through  a  hole  in  a  window,  where  some- 
body receives  them  without  colloquium.  The  deals  are  always 
for  future  delivery.  Then  the  manner  in  which  tlie  fate  of  the 
margins  is  fixed,  by  quotations  of  market  prices  posted  on  the 
black  board  from  time  to  time,  and  the  celerity  with  which 
from  their  very  nature,  such  deals  are  closed  out.  Of  great 
significance  in  showing  the  true  character  of  this  concern,  and 
its  pernicious  tendencies,  is  the  advertisement  of  it  by  its 
managers  to  the  public.  It  is  headed:  "The  Chicago  Grain 
and  Provision  Exchange,  122  and  124:  Clark  street,  Chicago, 
111.  Chas.  T.  Doxey,  President  and  Treasurer;  N.  C.  Murry, 
Secretary.  Incorporated  under  the  laws  of  the  State  of  Illi- 
nois. Capital,  $100,000.  Commission  Merchants  and  Brokers 
in  grain,  provisions  and  stocks."  It  then  notifies  the  public 
that  they  buy  and  sell  for  customers  in  small  lots,  and  on  mar- 
gins to  suit.  Grain  in  1,000  bushels  and  over;  pork  and  lard 
in  25  packages  and  over,  etc.  The  lowest  margins  received 
on  grain  1  cent  per  bushel,  etc.  "  Customers  may  margin  as 
much  more  as  they  please,  and  put  up  additional  margin  at 
any  time  before  trade  is  exhausted.  Customers  are  not  liable 
for  more  than  the  margin  put  up.  Profits  unlimited.  Smaller 
orders  have  the  same  facilities  and  advantages." 

Tliis  means  gambling  and  gambling  only,  upon  the  face  of 
it;  and  was  obviously  designed  to  draw  in  those  who  can  raise 
but  small  sums  to  hazard.  Then  in  addition  to  all  these  facts 
and  circumstances,  the  very  form  of  the  papers  employed  in 
the  transactions,  is  in  perfect  harmony  with  the  theory  of  theii 
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being  mere  gambling  tranBactions,  and  repels  the  idea  of  any 
intention  on  the  part  of  any  body  concerned  in  them,  to  actu- 
ally deliver  on  the  one  hand  or  receive  and  pay  for  any  actual 
grain  on  the  other.  Appellee  entered  into,  July  1  &  2,  1880, 
thirteen  sale-deals,  eight  of  which  were  for  July  delivery,  and 
five  for  August  delivery,  at  his  option.  For  margins  he  put 
up  sixty-five  dollars  in  money,  his  gold  watch  and  chain,  and 
tlie  bill  of  exchange  in  question  for  three  hundred  and  fifty 
dollars,  payable  to  his  order  and  indorsed  and  delivered  it  to 
Doxey.  He  filled  out  and  signed  on  his  part  tlie  usual  blanks, 
but  according  to  his  testimony  the  Excliange  or  Doxey  entered 
into  no  undertaking  to  buy.  In  conformity  with  the  practice, 
then,  appellee  stipulated  (for  thus  all  the  blanks  are)  that  if 
lie  did  not  without  notice  keep  good  his  margin  above  the 
market  price,  as  per  quotations  posted  from  time  to  time  on  the 
black-board  in  said  Exchange,  then  the  latter  miglit,  without 
notice,  sell  the  wheat  for  his  account,  or  cancel  the  contract  at 
any  time  and  if  his  margins  should  at  any  time  be  entirely  ex- 
hausted, the  contract  should  from  thence  forth  be  inoperative 
and  void. 

Appellee  testified  that  he  had  no  grain,  and  didn't  expect  to 
liave  any;  that  what  he  put  up  he  intended  to  hazard  upon  the 
fluctuation  of  the  market  price  of  wheat.  And  if  such  was  not 
the  intention  of  the  Exchange  or  Doxey,  why  was  the  contract 
required  to  be  in  that  form?  For,  by  it,  if  sucli  fluctuations  as 
appeared  by  the  quotations  on  the  blackboard,  were  against 
appellee  so  that  the  differences  in  market  price  brouglit  appel- 
lee's margins  one  dollar  below  the  standard  of  what  was  termed 
good,  the  Exchange  or  Doxey  had  the  absolute  right,  without 
notice  to  appellee,  to  cancel  the  contract. 

Then,  as  to  the  other  clause:  let  us  for  a  moment  look  at 
its  effect.  Suppose  that  appellee's  margins  stood  the  vicissi- 
tudes of  the  market  throughout  July  2,  the  day  when  the  last 
of  his  contracts  were  made,  but  during  the  morning  of  July 
third,  the  unstable  thing  fluctuated  against  him  so  that  for  a 
moment  or  an  hour  his  margins  were  entirely  exhausted;  but 
suppose,  in  the  afternoon  of  the  same  day,  there  was  a  reverse 
current — the  fluctuation  was  the  other  way,  and  by  the  test  at 
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the  close  of  the  day  appellee's  margins  were  good  again,  and 
tlie  market  went  further  in  his  favor,  so  that  the  deal  was 
against  the  exchange  during  the  rest  of  the  month,  during  all 
which  appellee  had  the  option  to  deliver.  Now,  what  was  his 
position  under  the  contract?  Why,  by  its  very  terms,  the  cir- 
cumstance that  on  the  morning  of  July  3d  the  market  had 
gone  against  him  so  as  for  a  moment,  or  an  hour,  the  differ- 
ences exhausted  his  margins  as  a  mathematical  result,  the  con- 
tract became  thereby  inoperative  and  void.  So  that,  although 
at  the  close  of  the  same  day,  a  change  in  the  market  had  ren- 
dered his  margins  good,  and  from  thence  during  the  month, 
the  deal  was  decidedly  against  the  Exchange,  still  appellee,  if 
he  had  desired  to  do  so,  could  not  have  put  himself  in  readi- 
ness and  offered  to  deliver  th^  grain  to  the  Exchange,  and  on 
refusal  to  receive  and  pay  for  it,  maintain  any  action  for 
damages.  His  stake  was  lost  the  moment  the  differences  ex- 
hansted  his  margins,  no  matter  what  afterwards  was  the  state 
of  the  market.  According  to  the  doctrine  of  the  Supreme 
Court  in  Lyon  &  Culbertson,  83  Ills.  33,  it  was  a  gambling 
contract  on  the  face  of  it.  We  have  spent  more  tirtie  on  this 
case  than  it  deserved;  we  think  the  verdict  was  right,  and  see 
no  substantial  error  in  giving  or  refusing  instructions.     The 

judgment  will  therefore  be  affirmed. 

Affirmed. 


Wallace  &  Kingman 

V. 

John  M.  Long. 


1.  Bill  of  lading — ^Nor  conclusive  in  its  recitau. — A  bill  of  lad- 
ing is  as  between  the  original  parties  thereto,  open  to  explanation,  and  either 
party  may  show  that  the  actual  amount  or  quantity  shipped  is  different  &om 
the  amount  specified  in  the  bill. 

2.  Consignor  entitled  to  excess  if  any  over  amount  shown  in 
THE  BILL. — A  bill  of  lading  contained  this  condition:  *'A11  the  deficiency  in 
cargo  to  be  paid  for  by  the  carrier  and  deducted  from  the  freight,  and  any 
excess  in  the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee.**  Held^ 
that  a  proper  construction  of  this  clause  would  not  authorize  the  carrier,  in 
case  of  an  excess  in  a  cargo,  to  collect  pay  for  the  same  from  the  consignee^ 
and  hold  the  proceeds  as  his  own* 
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Appeal  from  the  Superior  Court  of  Cook  conntj;  the  Hon. 
Ellioit  Anthony,  Jndge,  presiding.  Opinion  filed  May  4, 
1881. 

Mr.  E.  A.  Otis,  for  appellants;  that  a  bill  of  lading  is  open 
to  explanation,  cited  Bissell  v.  Price,  16  111.  408;  Strong  v. 
G.  T.  R.  R  15  Mich.  205;  Abbe  v.  Eaton,  51  N.  Y.  410; 
Meyer  v.  Peck,  28  N.  Y.  590;  111.  Cent  R.  R.  R.  R.  Co.  v. 
Cobb,  72  111.  148;  Ellis  v.  Wiliard,  9  N.  Y.  529;  Sears  v. 
Wingate,  3  Allen,  103;  O'Brien  v.  Gilchrist,  34  Me.  554; 
Price  V.  Hartshorn,  44  N.  Y.  94. 

Any  modification  of  the  common  law  liability  of  the  carrier 
must  be  assented  to  by  the  shipper:  Boscowitz  v.  Baker,  98  111, 
523;  Erie  Railway  Co.  v-.  Wilcox,  84  111.  239. 

This  is  not  a  case  of  money  voluntarily  paid  with  full  knowl- 
edge  of  the  facts:  C.  &  A.  R.  R.  Co.  v.  C.  V.  W.  Coal  Co. 
79  111.  121;  Strong  V.  G.  T.R  R.Co.  15  Mich.  205;  Harmony 
V.  Bingham,  12  N.  Y.  97;  Clinton  v.  Strong,  9  Johns.  370; 
Shaw  V.  Woodcock,  7  B.  &  C.  73;  Chase  v.  Dwinal,  7  Me.  134; 
County  of  LaSalle  v.  Simmons,  5  Gilm.  513;  Ripley  v.  Gibson,  9 
Johns.  201;  Taylor  v.  Taylor,  20  111.  650;  Watson  v.  Wolver- 
ton,  41  111.  241;  Bradford  v.  Chicago,  25  111.  411;  Rew  v.  Bar- 
ker, 3  Cow.  280. 

Mr.  William  H.  Condon,  for  appellees,  cited  Merrick  v. 
Certain  Bushels  of  Wheat,  3  Fed.  Rep.  340. 

Wilson,  J  The  plaintifi^s,  Wallace  &  Kingman  shipped 
on  board  the  defendant's  schooner  Groton,  at  Chicago,  a  cargo 
of  fiax-seed,  consigned  to  Brundige,  Bruce  &  Co.,  Buffalo,  to 
be  by  them  forwarded  to  R.  Colgate  &  Co.  New  York.  The 
seed  was  loaded  in  bulk,  from  the  private  warehouse  of  the 
plaintiffs,  and  while  being  loaded  was  weighed  in  a  hopper 
which  would  hold  about  one  hundred  and  fifty  bushels.  A 
tally  was  kept  by  tally  men,  employed  by  each  party. 

On  the  morning  after  the  vessel  started  for  Buffalo,  the  de- 
fendant gave  to  the  plaintiffs  a  bill  of  lading,  made  out  from 
the  report  of  the  tally  men,  which  was  as  follows:  "Shipped 
in  good  order  and  condition  by  Wallace  &  Kingman  as  agents 
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and  forwarders,  for  account  and  at  the  risk  of  whom  it  may 
concern,  on  board  the  schooner  Oroton^  whereof  P.  C.  Schraa- 
kels  is  master,  now  in  the  port  of  Chicago  and  bonnd  for 
Buffalo,  the  following  articles  as  here  marked  and  described,  to 
be  delivered  in  like  ^od  order  and  condition,  as  addressed  in  the 
margin,  or  to  his  or  their  assignees,  or  consignees,  upon  paying 
the  freight  and  charges  as  noted  below.  All  the  deficiency  m 
cargo  to  be  paid  for  by  the  carrier,  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo  to  be  paid  for  to  the 
carrier  by  the  consignee.  In  case  the  grain  becomes  heated 
while  in  transit,  the  carrier  shall  deliver  his  entire  cargo,  and 
pay  only  for  all  deficiency  exceeding  five  bushels  each  1,000 
bushels.  (The  dangers  of  navigation,  fire  and  collision  excep- 
ted.) 

The  CrToton  was  loaded  wholly  from  the  plaintiff's  ware- 
house, and  with  their  flax-seed.  Upon  her  arrival  at  Buffalo, 
the  cargo  was  unloaded  into  an  elevator  for  re-shipraent  by 
canal  to  New  York,  and  was  found  to  contain  305  bushels 
more  seed  than  the  amount  named  in  the  bill  of  lading.  The 
master  of  the  vessel  demanded  of  the  consignees,  Brundigey 
Bruce  &  Co.  pay  for  the  surplus  305  bushels,  amounting  to 
$396.96  in  addition  to  the  freight  and  charges,  and  they  paid 
tlie  same  to  the  defendants'  agent  at  Buffalo. 

Upon  being  informed  of  the  payment  the  plaintiff  made  a 
demand  on  the  defendant  for  its  re-payment  to  them,  which 
being  refused,  this  suit  was  brought  to  recover  the  money. 

It  was  admitted  on  tlie  trial  .that  the  defendant  was  the 
owner  of  the  vessel,  and  was  liable,  if  the  plaintifl's  were  enti- 
tled to  maintain  an  action  for  the  money.  There  was  a  judg- 
ment for  the  defendant  in  the  court  below. 

It  is  insisted  by  the  defendant  that  the  clause  in  the  bill  of 
lading  which  provides  that  any  excess  in  the  cargo  is  to  be 
paid  to  the  carrier  by  the  consignee,  is  a  contract  by  virtue  of 
which  the  carrier  is  entitled  to  receive  and  retain  as  his  own 
whatever  amount  the  cargo  happens  to  overrun  the  number 
of  bushels  of  seed  stated  in  the  bill  of  lading;  in  other 
words,  that  in  consequence  of  a  mistake  in  weighing,  by  which 
the  amount  was  erroneously  stated  in  the  bill  at  305  bushels 
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less  than  the  actual  amount  shipped,  the  defendant  became  the 
owner  in  his  own  right  of  the  proceeds  of  the  overrun.  It  is 
not  denied  that  tlie  entire  cargo  shipped  was  the  flax-seed  of 
the  plaintifls,  and  was  consigned  to  their  agents,  Brundige, 
Bruce  &  Co.,  at  Buffalo.  It  is  not  claimed  that  any  seed  was 
added  to  the  cargo  during  the  voyage,  nor  is  it  disputed  that 
the  identical  seed  shipped  by  the  plaintiffs,  and  that  only, 
was  delivered  to  the  consignees.  The  claim  of  the  defendant 
is  therefore,  in  effect,  that  the  stipulation  in  the  bill  of  lading 
is  not  only  a  contract  that  the  carrier  is  to  have  the  overrun, 
but  that  it  is  a  contract  that  the  bill  of  lading  shall  furnish 
the  only  evidence  of  the  amount  of  the  cargo,  or  in  other 
words,  that  the  recital  in  the  bill  as  to  the  amount  of  the  cargo 
cannot  be  contradicted. 

If  such  was  the  intention  of  the  parties,  the  language  ex- 
pressive of  such  intention  should  be  so  clear  and  explicit  as 
to  admit  of  no  other  reasonable  construction,  for  if  the  posi- 
tion assumed  by  the  defendant  be  sound,  it  would  follow  that 
if  a  bill  of  lading  were  to  erroneously  state  the  number  of 
bushels  at  two  thousand,  when  the  actual  amount  was  twenty 
thousand,  the  carrier  would  be  entitled  to  eighteen  thousand 
bushels,  or  nine-tenths,  and  the  shipper  to  one-tenth.  A  court 
may  well  pause  when  asked  to  put  a  construction  on  a  bill  of 
lading  or  other  contract  which  would  result  in  so  glaring  an 
injustice.  Whatever  the  real  purpose  of  the  clause  in  ques- 
tion may  have  been,  we  cannot  suppose  that  the  parties  in- 
tended to  cut  themselves  off  from  the  right  to  correct  mis- 
takes. 

The  law  is  well  settled  that  a  bill  of  lading  is,  as  between 
the  original  parties  thereto,  open  to  explanation,  and  either 
party  may  show  that  the  actual  amount  or  quantity  shipped  is 
different  from  the  amount  specified  in  the  bill.  Like  an  ordi- 
nary receipt,  it  is  prima  fdcie  evidence  only-,  and  not  conclu- 
sive, as  to  either  the  amount  or  condition  of  the  articles  shipped. 
Angellon  Carriers,  §  231;  Bissell  v.  Price,  16  III.  408;  111. 
Cent.  E.  E.  Co.  v.  Cobb,  72,  lb.  148;  Ellis  v.  Willard,  5  Selden, 
629;  Meyer  v.  Peck,  28  N.  Y.  590  j  Abbe  v.  Eaton,  41  lb.  410; 
Warden  v.  Green,  6  Watts,  424. 
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Treating  the  instrument  in  question  as  a  mere  bill  of  lading 
it  was  the  right  of  either  party  to  it  to  contradict  its  statement 
as  to  the  amount  of  seed  shipped,  and  to  show  the  actual 
amount. 

Does  the  additional  stipulation  take  away  such  right? 

In  Abbe  v.  Eaton,  sxipra^  decided  by  the  Commission  of  Ap- 
peals of  New  York,  which  was  an  action  brought  to  recover  a 
balance  alleged  to  be  due  for  freight  upon  a  load  of  com  from 
Buffalo  to  Albany,  the  bill  of  lading  contained  the  following 
clause:  "  All  damages  caused  by  boat  or  carrier,  or  deficiency 
of  cargo  from  quantity  as  herein  specified,  to  be  paid  for  by 
the  carrier  and  deducted  from  the  freight,  and  any  excess  on 
the  cargo  to  be  paid  for  to  the  carrier  by  the  consignees.'' 

"When  the  corn  reached  Albany  and  was  weighed,  it  was 
found  to  be  seventy-one  bushels  short  of  the  amount  stated  in 
the  bill  of  lading.  A  claim  for  this  shortage  was  interposed  by 
the  shipper,  to  which  the  carrier  replied  by  showing  that  he 
delivered  all  he  had  received.  The  court  held  that  he  was  not 
concluded  by  the  amount  named  in  the  bill  of  lading,  and  that 
the  clause  in  the  bill  was  not  to  be  construed  as  an  agreement 
tliat  the  bill  of  lading  should  furnish  the  only  evidence  of  the 
amount  shipped,  or  that  the  carrier  was  bound  by  the  amount 
therein  specified,  but  that  the  same  was  open  to  proof  as  to  the 
actual  amount  received. 

In  relation  to  the  clause  requiring  payment  by  the  consignee 
to  the  carrier  for  the  excess,  the  court  said:  "We  do  not  per- 
ceive the  precise  purpose  of  this  clause,  unless  it  was  to  pro- 
vide that  the  carrier  should  receive  freight  upon  any  additional 
quantity  above  what  is  specified  in  the  bill  of  lading.  If  it 
was  intended  by  the  parties  that  the  carrier  should  have  as  his 
own  the  value  of  any  corn  over  and  above  the  amount  specified, 
whether  there  was  any  mistake  in  the  amount  specified  or  not, 
the  language  expressing  such  an  intent  would  have  to  be  very 
strong  and  explicit.  To  hold  under  such  a  bill  of  lading  that 
if  there  happened  by  mistake  in  weighing  at  Buffalo  to  be  500 
bushels  more  than  was  specified,  the  carrier  could  claim  this 
quantity,  and  the  shipper  would  be  precluded  from  showing 
any  mistake,  would  violate  principles  of  law  and  equity." 
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In  Meyer  v.  Peck,  28  N.  Y.  590,  the  bill  of  lading  contained 
these  words:  "Any  damage  or  deficiency  in  quantity  the 
consignee  will  deduct  from  the  balance  of  freight  due  the  cap- 
tain." The  suit  was  brought  to  recover  for  freight,  and  the 
defendants  sought  to  recoup  a  claim  for  one  hundred  and 
twenty-five  bushels  deficiency  from  the  amount  stated  in  the 
bill  of  lading.  It  appeared  that  the  carrier  had  delivered  at 
Bochester  the  whole  amount  he  received  at  Buffalo,  but  it  was 
insisted  that  the  amount  as  stated  in  the  bill  of  lading  was 
not  open  to  inquiry.  The  court  said:  "This  must  be  under- 
stood to  mean  the  qiuintity  received.  It  is  no  more  a  guaranty 
than  the  former  part  of  the  bill,  which  he  is  allowed  to  explain 
and  to  some  extent  contradict.  It  can  only  be  understood  as 
an  agreement  to  pay  for  that  portidn,  if  any,  which  shall  be 

found  to  be  deficient  of  what  he  received." 

•  

Mr.  Justice  Denio,  in  Ellis  v.  Willard,  5  Selden,  said:  "It 
(the  bill  of  lading)  is  very  high  and  authentic  evidence  of  the 
quantity  and  condition  of  the  goods,  but  is  only  evidence,  and 
not  between  the  primary  parties  an  estoppel." 

We  think  the  rule  of  construction  held  in  these  cases  is  sal- 
utary and  just,  indeed  is  indispensable  to  the  protection  of 
shippers  and  carriers  alike.  In  the  haste  and  contusion  inci- 
dent to  the  loading  of  grain  or  other  commodities,  errors  and 
mistakes  are  constantly  liable  to  occur,  and  should  always  be 
open  to  correction.  The  right  to  correct  mistakes  should  and 
does  pervade  all  the  transac^tions  of  business  life,  and  no  con- 
tract should  be  construed  to  have  taken  it  away  that  is  not 
couched  in  the  most  explicit  and  nnambiguous  terms,  indica- 
ting the  clear  intention  of  the  parties  to  deprive  themselves 
of  such  right  Whatever  may  have  been  the  purpose  of  the 
clause  under  consideration,  there  is  nothing  in  it  indicating 
that  the  parties  intended  to  contract  that  there  should  be  no 
correction  of  errors. 

The  instrument  is  in  the  usual  form  of  a  bill  of  lading,  with 
this  stipulation  added,  "  all  deficiency  in  cargo  to  be  paid  for 
by  the  carrier  and  deducted  from  the  freight,  and  any  excess 
in  the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee." 
Now,  whether  it  be  assumed  that  the  clause  was  merely  de- 
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signed  to  insure  the  faithful  transportation  and  delivery  by  the 
carrier  of  all  the  goods  actually  shipped,  or  whether  the  true 
construction  be  that  the  carrier  was  to  be  paid  his  freight  on  any 
excess  in  the  cargo  over  the  amount  stated  in  the  bill  of  lading, 
or  whether  the  consignee  was  to  pay  to  the  carrier  the  value 
of  the  overrun  for  the  use  and  benefit  of  the  shipper — which- 
ever of  these,  or  whatever  other  construction  may  be  placed 
upon  the  stipulation,  there  is  nothing  in  its  terms  that  can  be 
construed  as  indicating  in  the  slightest  degree  an  intention  to 
cut  off  the  right  of  the  parties  to  correct  mistakes,  if  any 
should  be  discovered. 

,  This  being  so,  the  bill  of  lading  must  be  left  to  stand  upon 
the  same  footing  as  ordinary  bills  of  lading,  open  to  inquiry 
as  to  the  amount  of  goods  actually  shipped;  and  as  has  already 
been  seen,  it  is  beyond  dispute  that  the  defendants  delivered 
no  more  seed  than  he  received.  Upon  principle  it  would 
seem  that  if  a  carrier  deliver  all  the  goods  he  has  received  it 
ought  to  be  held  to  be  a  fulfillment  of  his  undertaking,  and  on 
the  other  hand,  if  he  has  received  more  of  the  shipper's  goods 
than  has  erroneously  been  stated  in  his  bill  of  lading,  he  should 
not  be  deemed  to  have  thereby  become  their  owner,  but  should 
be  treated  as  a  trustee  holding  the  goods,  or  their  proceeds,  if 
turned  into  money,  for  the  use  and  benefit  of  the  owner. 

But  construing  the  language  of  the  bill  of  lading  most  favor- 
ably to  the  defendant,  we  are  of  the  opinion  that  its  terms  are 
not  sufliciently  clear'to  divest  the  title  of  the  plaintiff  to  the 
flax-seed  actually  shipped  in  excess  of  the  amount  stated  in  the 
bill  of  lading,  and  the  money  wliich  the  consignees  paid  to  the 
defendants  for  the  same  belongs  in  equity  and  good  conscience 
to  the  plaintifil 

"VVe  are  aware  that  a  somewhat  different  view  from  the  one 
here  expressed  was  taken  of  a  similar  clause  by  the  U.  S.  Dist. 
Court  for  the  Northern  District  of  New  York.  While  that  de- 
cision is  entitled  to  great  respect,  and  the  reasoning  of  tlie 
earned  judge  is  not  without  force,  we  think  the  construction 
adopted  by  the  New  York  Court  of  Appeals  is  more  in  conso- 
nance with  sound  reason,  and  is  better  calculated  to  subserve 
the  ends  of  justice. 
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Various  other  questions  were  raised  by  the  assignment  of 
errors  which,  in  the  view  we  have  taken  of  the  case,  it  becomes 
unnecessary  to  consider. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  be  remanded  for  a  new  trial. 

>     Eeversed  and  remanded. 


Edward  C.  Waller 

V. 

James  S.  Carter. 


1.  Evidrnce  tending  to  prove  an  issue. — If  the  evidence  tends  to 
support  plaintiff's  cause  of  action,  it  must  go  to  the  jury,  and  it  is  error  for 
the  court  on  molion  of  the  defendant  to  exclude  it  from  them. 

2.  Cross-examination — ^New  matter. — When  a  witness  is  called  'by 
one  party,  the  other  party  has  the  right  to  cross-examine  him  only  as  to  the 
facts  to  which  he  testified  in  chief. 

3.  Contradicting  one's  own  witness.— Although  a  party  calls  a  wit- 
ness to  prove  certain  facts,  he  is  not  concluded  by  the  testimony  of  such  wit- 
ness, but  may  prove  by  other  witnesses  that  the  witness  was  mistaken,  or  did 
not  truthfully  state  the  facts. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  filed  May  4,  1881. 

Mr.  John  M.  Gartside,  for  appellant;  that  it  was  error  to 
exclude  the  evidence  from  the  jury,  cited  Smith  v.  Gilletf,  50 
111.  290;  Deshler  v.  Beers,  32  III.  368;  Kitzinger  v.  Sanborn^ 
.70111.146;  Men-icks  V.Davis, 65  111.  319;  Hanford  v.  Obrecht, 
49  111.  146;  Ruggles  v.  Gatton,  50  111.  412;  Genrdon  v.  Cor- 
bett,  87  111.  275;  Kobbins  v.  The  People,  95  111.  178;  Mer. 
Dispatch  Co.  v.  Bolles,  80  111.  473. 

To  sustain  this  action  it  was  sufficient  to  show  the  insolv- 
ency of  the  makers  of  the  note  at  its  maturity:  Booth  v.  Storrs, 
54  111.  472:  Bledsoe  v.  Graves,  4  Scam.  382;  Jndson  v.  Good- 
win, 37  HI.  286;  Tarbell  v: Griggs,  3  Paige,  207;  Humphreys 
v.  Collier,  1  Scam.  47;  Mason  v.  Burton,  54  111.  350;  Bestor 
V.  Walker,  4  Gilm.  3;  Pierce  v.  Short,  14  111.  144;  Clifford  v. 
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Keating,  3  Scam.  260;  Hamlin  v.  Reynolds,  22  111.  207;  Aid- 
rich  v.  Goodell,  75  111.  452;  Wickeraham  v.  Altom,  77  111.  620; 
Phillip  V.  Webster,  85  111.  148;  Babcock  v.  Blanchard,  86  111. 
166;  Curtisa  v.  Martin,  20  111.  677. 

Messrs.  Fairciiild  &  Blackman,  for  appellee;  generally 
as^ainst  the  right  to  recover,  cited  Chester  v.  Dorr,  41  N.  Y. 
279;  Kellogg  v.  Barton,  94  Mass.  527;  Bacon  v.  Burnham,  37 
N.  Y.  614;  Cowles  v.  McVicker,  3  Wis.  735;  Roberts  v.  Has- 
kell, 20  111.  59;  Robinson  v.  Olcott,  27  111.  184. 

A  direction  to  the  jnry  to  find  for  the  defendant  is  not  an 
instruction  on  the  law  of  the  case:  Crowly  v.  Crowly,  80  III. 
469. 

McAllister,  P.  J.  Tliis  was  an  action  by  Waller,  the  appel- 
lant, against  Carter,  the  appellee,  to  recover  of  the  latter,  as 
indorser  of  a  promissory  note,  dated  September  20, 1870,  made 
hy  the  firm  of  Philip  Wadsworth  &  Co.,  at  Chicago,  whereby 
they  promised  to  pay  ninety  days  after  date,  to  the  order  of 
Carter,  at  the  Third  National  Bank  of  Chicago,  the  sum  of  five 
tliousand  dollars.  The  count  on  the  note  alleged  the  indorse- 
ment thereof  by  Carter  to  the  City  National  Bank  of  Chicago, 
and  by  the  Bank  to  plaintiBF;  also  that  at  the  maturity  of  the 
note  the  firm  of  Philip  Wadsworth  &  Co.  were  and  each 
of  them  had  continued  from  thence  to  the  commencement  of 
this  suit  insolvent  and  unable  to  pay  said  note,  and  that 
the  institution  of  a  suit  against  them  would  have  been  un- 
avaifing.  The  defendant  pleaded  the  general  issue,  and  filed 
therewith  a  notice  of  special  matter,  which  was  to  the  effect 
that  defendant  was  a  mere  accommodation  indorser;  that  he 
indorsed  without  consideration,  and  tnerely  for  the  purpose  of 
complying  with  the  rules  of  said  bank  for  discount,  by  which  the 
note  was  made;  but  that  it  never  was  discounted  by  said  bank 
and  never  had  a  legal  existence.  There  was  a  trial  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  for  defend- 
ant, and  the  plaintiff  brings  the  case  to  this  court  by  appeal, 
the  evidence  and  rulings  of  the  court  being  preserved  by  bill 
of  exceptions. 

From  a  careful  examination  of  the  proceedings  and   rulings 
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of  the  court  upon  the  trial,  we  feel  constrained  to  reverse  this 
judgment  It  appears  that  the  plaintiff  called  Philip  Wads- 
M'orth,  of  the  firm  whose  name  was  on  the  note  as  makers,  as  a 
witness,  who  gave  evidence  tending  to  show  that  some  days 
prior  to  the  maturity  of  the  note  in  suit,  said  firm  had  com- 
mitted acts  of  bankruptcy;  that  such  firm  and  the  indi\ridual 
members  thereof  were,  at  the  time  of  the  maturity  of  the  note, 
and  ever  since  have  been,  wholly  insolvent.  But  on  cross- 
examination,  this  witness  also  gave  evidence  for  the  defense, 
tending  to  show  that  said  firm  retained  the  control  of  their 
property  until  January  10th  1871,  when  they  filed  their  peti- 
tion in  bankruptcy  ;  that  the  firm  had  in  their  store  in  Chica- 
go about  one  hundred  and  fifty  thousand  dollars  worth  of 
clothing  ;  tliat  tliese  goods  were  unincumbered  ;  and  the  wit- 
ness testified  that  they  could  have  settled  with  anybody. 

The  court  then  permitted  the  defendant's  counsel,  against 
the  objection  of  plaintiff,  to  examine  this  witness  touching  the 
origin  and  disposition  of  the  note  in  question,  thus  eliciting 
evidence  tending  to  support  the  defense  set  up  in  their  notice 
of  special  matter,  none  of  which  matters  were  inquired  into  by 
plaintiff's  examination  in  •hief  of  this  witness.  To  this  ruling 
exception  was  taken. 

It  also  appears  that  plaintiff  bad  given  in  evidence  the 
discharges  in  bankruptcy  of  the  several  members  of  the  firm 
of  Philip  Wadsworth  &  Co.;  that  witnesses  were  introduced 
in  his  behalf  who  gave  evidence  tending  to  rebut  the  alleged 
defense,  and  tending  to  show  tlie  legitimate  negotiations  of 
said  note  with  said  City  National  Bank;  and  it  appears,  that 
while  the  plaintiff  was  proceeding  with  his  evidence  in  the 
case,  and,  so  far  as  the  bill  of  exceptions  shows,  before  he  had 
rested  his  case,  the  defendant's  counsel  made  a  motion  that 
the  court  exclude  from  the  jury  all  the  testimony  introduced 
by  the  plaintiff,  and  the  court,  without,  so  far  as  the  bill  of 
exceptions  shows,  asking  the  plaintiff  whether  he  was  through 
with  his  testimony,  or  whether  he  had  any  more  to  introduce, 
granted  said  motion,  excluded  the  evidence  and  directed  the  jury 
orally  to  find  a  verdict  for  the  defendant,  which  was  done^. 
To  this  also  the  proper  exception  was  taken. 
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Under  these  circumstances  we  will  not  scrutinize  the  evi- 
dence as  closely  as  we  would  had  snch  motion  been  made  by 
the  defendant  and  granted  by  the  court  after  plaintiff  had  rent- 
ed liis  case.  In  the  action  of  the  court  it  was  assumed,  seem- 
ingly, that  the  plaintiff  was  conclusively  bound  by  what  Wads- 
worth  had  testified  to  on  his  cross-examination  in  respect  to  the 
amount  of  property  his  firm  had  in  their  possession  at  the 
maturity  of  the  note.  The  rule  is  otherwise.  Although  plain- 
tiff called  Wadsworth  as  a  witness  to  prove  the  insolvency  of 
his  firm,  and  that  the  institution  of  a  suit  against  the  makers 
at  the  maturity  of  the  note  would  have  been  unavailing,  yet 
he  had  the  right  to  prove  by  other  witnesses  that  Wadsworth 
was  mistaken,  or  did  not  truthfully  state  the  amount  and  sit- 
uation of  their  property.     Eockwood  v.  Poundstone,  38  111.  199. 

The  execution  of  the  note  by  makers  and  defendant,  as 
indorser,  had  been  proven,  and  the  note  introduced  in  evidence. 
The  evidence  was  clear  and  uncontradicted  that  just  before  the 
maturity  of  the  note  the  makers  had -committed  acts  of  bank- 
ruptcy by  letting  tlieir  paper  go  to  protest,  and  that  they  in 
fact  were,  as  a  firm  and  individually,  insolvent  when  the  note 
became  due,  and  ever  afterwards.  These  circumstances  tended 
to  prove  that  the  institution  of  a  suit  against  them  on  the  note 
would  have  been  unavailing.  The  evidence  as  to  the  defense 
set  up  was  manifestly  conflicting. 

This,  then,  is  the  actual  state  of  the  case:  the  plaintiff  had 
given  evidence  tending  to  prove  every  necessary  element  of  his 
cause  of  action,  and  had  put  in  rebutting  evidence  as  to  the 
defense  of  the  defendant  under  his  notice  of  special  matter; 
and  while  plaintiff  is  proceeding  with  his  evidence,  and  before 
he  rested  his  case,  the  court,  on  motion  of  defendant,  excludes 
all  of  plaintiff's  evidence,  and  orally  directs  a  verdict  for  de- 
fendant. The  cases  cited  by  appellant's  counsel  abundantly 
support  the  position  that  if  the  evidence  tends  to  support  plain- 
tiff's cause  of  action  it  must  go  to  the  jury.  It  is  also  a  set- 
tled rule  that  when  a  witness  is  called  by  one  party,  the  other 
party  has  the  right  to  cross-examine  him  only  as  to  the  facts 
to  which  he  testified  in  chief.     Stafford  v.  Fargo,  35  III.  481. 
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For  tlie  errors  indicated  the  judgment  of  the  coart  below 
must  be  reversed  and  the  caase  remanded  for  a  new  trial. 

Beversed  and  remanded 


Frank  Steinborn 

V. 

Harriet  C.  Thomas, 


1.  Dismissal  op  appeal— Jurisdiction.— On  an  appeal  from  a  justice 
of  the  peace,  an  appellee  has  no  right  to  have  the  appeal  dismissed  for  want 
of  proeecution  mitil  the  caase  is  in  such  a  situation  as  entitles  him  to  demand 
a  trial.  The  court  must  have  jurisdiction  of  the  parties,  and  the  subject- 
matter. 

2.  Bringing  in  co-dkpbndants — Filing  transcript. — Where  one  of 
several  defendants  appeals,  the  other  defendants  must  be  brought  in  by  sei^ 
vice,  as  provided  by  statute,  or  by  voluntary  appearance,  before  the  court  can 
have  jurisdiction  of  the  parties,  and  a  transcript  of  the  proceedings  before 
the  justice  must  have  been  filed  ten  days  before  the  commencement  of  the 
term  at  which  the  appeal  is  dismissed,  or  the  court  will  have  no  jurisdiction 
Oi  the  subject-matter. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  May  4, 
1881. 

Mr.  H.  D.  P.  HoiSER,  for  appellant;  in  favor  of  the  motion 
to  set  aside  the  order  of  dismissal,  cited  McMuUen  v.  Graham, 
6  Brad  well,  239:   Rev.  Stat.  618,  §  70. 

Mr.  Chester  Kinney,  for  appellee. 

WiusoN,  J.  This  was  a  suit  commenced  by  appellee,  Har- 
riet C.  Thomas,  before  a  justice  of  the  peace,  where  she  recov- 
ered a  judgment  against  appellant  Steinborn,  Bernard  Boesing, 
and  John  Linsenbarth.  Appellant  Steinborn  alone  appealed 
ta  the  circuit  court.  The  appeal  was  dismissed  for  want  of 
prosecution,  January  20th,  1881,  on  motion  of  appellee,  and 
a  judgment  for  six  dollars  damages  and  costs  was  rendered 
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against  appellant.  On  the  second  day  thereafter,  and  daring 
the  same  term,  appellant  moved  the  court  to  set.  aside  the 
judgment  and  order  of  dismissal,  which  motion  was  overruled 
by  the  court. 

No  appeal  summons  was  issued  by  the  clerk  against  Stein- 
bom's  co-defendants,  Eoesing  &  Linsenbarth,  nor  did  they 
appear  in  the  circuit  court.  The  January  term  of  the  court 
commenced^  January  17th,  and  the  transcript  from  the  justice 
of  the  peace  was  filed  January  8th,  only  nine  days  prior  to  the 
commencement  of  the  term. 

The  bill  of  exceptions  shows  that  the  motion  to  set  aside  the 
judgment  and  order  dismissing  the  appeal  was  based  upon 
two  grounds:  first,  that  before  the  court  could  proceed  with 
the  trial  of  the  cause  or  dismiss  the  appeal  tor  want  of  prose- 
cution it  was  necessary  that  the  two  defendants  who  had  not 
joined  in  taking  the  appeal,  should  have  either  entered  their 
appearance  or  have  been  brought  into  court  as  directed  by  the 
statute;  second,  that  the  transcript  of  the  justice  of  the  peace 
was  not  filed  in  the  circuit  court  ten  days  before  the  cora- 
-mencement  of  the  January  term  at  which  the  appeal  was  dis- 
missed. 

Both  grounds  were  well  taken.  Under  the  provisions  of 
section  68  of  the  statute  in  relation  to  justices  and  constables, 
the  appeal  must  be  perfected  by  filing  the  papers  and  tran- 
script of  the  judgment  ten  days  before  the  commencement  of 
the  term  of  the  court  to  which  the  appeal  is  taken  in  order  to 
have  the  cause  stand  for  trial  at  such  term.  Unless  the  appeal 
is  thus  perfected,  the  cause  must  stand  over  to  the  next  term. 
McMullen  v.  Graham,  6  Brad.  239;  Hay  ward  v.  Ramsey,  74 
111.  872. 

In  the  present  case,  the  transcript  and  papers  were  filed  in 
the  circuit  court  less  than  ten  days  before  the  commencement 
of  the  term,  and  tlie  court  had  no  right  either  to  try  the  suit,  or 
to  dismiss  the  appeal  at  that  term,  but  should  have  continued  it 
to  the  next  term.  On  an  appeal  from  a  justice  of  the  peace, 
the  appellee  has  no  right  to  have  the  appeal  dismissed  for  want 
of  prosecution  until  the  cause  is  in  such  a  situation  as  entitles 
him  to  demand  a  triaL    Beibre  either  party  can  force  the  othe? 
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to  a  trial  the  court  must  have  jurisdiction,  both  of  the  parties 
and  of  the  subject-matter  of  the  suit.     6  Brad.  240. 

As  to  the  other  ground,  section  70  of  the  statute^  provides, 
that  when  an  appeal  shall  be  taken,  by  one  of  several  parties, 
from  the  judcrment  of  a  justice  of  the  peace,  the  clerk  shall 
issue  a  summons  against  the  other  parties,  notifying  them  of 
the  appeal,  and  requiring  them  to  appear  and  abide  by  and 
perform  the  judgment  of  the  court  in  the  premises,  which 
summons  is  required  to  be  served  as  other  process  issued  in 
appeal  cases;  and  in  case  the  summons  shall  be  returned  not 
served,  the  cause  shall,  at  the  first  term  of  the  court,  be  con- 
tinued, but  at  the  second  term  may  be  tried. 

The  appeal  in  this  case  falls  within  and  must  be  governed 
by  the  provisions  of  this  section.  Only  one  of  the  defendants 
appealed,  and  the  clerk  should  have  issued  a  summoits  against 
the  others.  Until  they  were  in  court  by  actual  or  constructive 
notice,  the  cause  did  not  stand  for  trial.  Stewart  v.  Peters,  33 
111.  384. 

This  was  a  joint  liability,  and  the  judgment  should  have 
been  against  all  or  none.  To  render  a  judgment  against  all, 
all  should  have  been  in  court,  either  by  appearance  or  by  ser- 
vice, actual  or  constructive. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  instructions  to  that  court  to  vacate  the  judg- 
ment, and  set  aside  the  order  dismissing  the  appeal. 

Beversed  and  remanded. 


William  P.  Rend  et  al,  s  mji 

TfiKKj 

V. 

Chicago  West  Division  Railway  Compant. 

1.  Joint  tobt-pkasors— No  contribution.— The  law  will  not  enforce 
contribafcion  between  joint  tort-feasors.  So,  in  a  case  where  appellee  having 
been  obliged  to  pay  a  judgment  recovered  against  it  for  an  injury  to  one  of 
its  passengers,  and  subsequently  appellee  brought  suit  against  appellants  to 
recover  the  amount  of  such  judgment,  alleging  that  the  ii^'uiy  was  caused  by 
appellants*  Bervants,  it  was  error  to  instruct  the  jury  that  they  must  find 
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whether  the  kguiy  was  wholly  the  result  of  the  negligence  of  appellee  or  ap- 
pellants, and  upon  this  find  a  verdict  for  or  against  the  plaintifiP.  The  i^juiy 
may  have  been  the  result  of  the  joint  negligence  of  both,  and  in  that  case 
the  verdict  should  be  for  defendants. 

2.  Justification— Ordinakcb.— The  iiyuiy  resulted  from  a  collision  be- 
tween appellants'  team  and  appellee's  street  car,  each  seeking  to  reach  the 
bridge  in  advance  of  the  other.  The  fact  that  an  ordinance  of  the  city  gave  the 
car  the  right-of-way  as  against  a  private  team,  offers  no  justification  or  ex- 
cuse to  appellee.  It  was  its  duty  to  avoid  a  collision,  and  seek  a  remedy,  if 
desired,  against  appellants  for  violation  of  the  ordinance. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.     Opinion  filed  May  4, 

1881. 

This  suit  was  brought  by  the  Chicago  West  Division  Hall- 
way Company  against  William  P.  Eend  and  Edwin  Walker, 
to  recover  damages  caused  by  a  collision  between  a  loaded 
wagon  belonging  to  the  defendants  and  one  of  the  horse  cars 
of  the  plaintiff.  The  case  was  befora  this  court  at  the  March 
term,  1880,  on  appeal  from  a  judgment  in  favor  of  the  defend- 
ants, on  demurrer  to  the  declaration,  which  judgment  was 
reversed  for  the  reasons  stated  in  the  opinion  tlien  filed.  C 
W.  D.  E.  W.  Co.  V.  Rend  et  al.  6  Bradwell,  243.  A  trial  was 
afterwards  had  in  the  court  below  on  a  plea  of  not  guilty,  and 
a  verdict  rendered  in  favor  of  the  plaintiff  for  $2,000,  for  which 
8um  and  costs  the  plaintiff  had  judgment. 

The  facts  appearing  at  the  trial  are  substantially  as  follows: 
The  collision  in  question  occurred  on  the  7th  day  of  October, 
1875,  at  the  intersection  of  west  Randolph  and  Canal  streets, 
Chicago.  The  plaintiff's  car  was  on  its  way  east  on  west  Ran- 
dolph street,  and  had  stopped  at  a  point  about  seventeen  feet 
west  of  the  west  line  of  Canal  street  in  consequence  of  the 
opening  of  the  bridge  over  the  river.  The  defendant's  wagon, 
in  charge  of  their  driver,  and  heavily  loaded,  was  at  the  same 
time  passing  south  on  Canal  street  with  the  intention  of  turn- 
ing east  on  Randolph,  and  stopped  just  as  it  had  reached  and 
was  passing  the  east  line  of  Randolph,  so  as  to  stand  near  the 
northeast  corner  of  the  two  streets.  At  that  time  there  was 
a  line  of  vehicles  on  Randolph  street  waiting  to  cross  the 
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bridge,  extending  from  the  river  to  near  the  east  line  of  Canal 
street,  the  space  between  the  rear  of  the  line  and  the  car  being 
open,  the  wagon  standing  to  the  right  and  about  seventeen 
feet  from  the  rear  of  the  line,  and  the  car  some  sixty -five  or 
seventy  feet  from  the  same  point.  In  the  rear  of  the  wagon 
was  also  a  long  line  of  vehicles  extending  north  on  Canal 
street. 

When  the  bridge  was  closed  and  the  line  of  vehicles  on  Ran- 
dolph street  began  to  move,  both  the  car  and  wagon  started  to 
take  the  place  at  the  rear  of  the  line.  Before  they  started,  a 
policeman  on  duty  at  the  crossing  gave  the  car-driver  a  signal 
to  move  forward,  and  at  the  same  time  ordered  the  driver  of 
the  wagon  to  remain  standing.  The  latter  however,  testifies 
that  he  heard  no  order  from  the  policeman,  and  did  not  see  him 
Ht  all  until  after  the  collision.  The  car  seems  to  have  started 
first,  though  both  commenced  to  move  at  nearly  the  same  in- 
stant. Botli  started  rapidly,  the  car  at  a  trot  and  the  driver  of 
the  wagon  whipping  up  his  horses  and  urging  them  forward,  so 
as  to  get  ahead  of  the  car. 

The  evidence  as  to  what  occurred  from  the  time  they  started 
up  to  the  instant  of  the  collision  is  somewhat  conflicting.  Ac- 
cording to  the  testimony  of  the  plain tifl^s  witnesses,  the  car- 
driver,  seeing  that  the  driver  of  the  wagon  was  apparently  try- 
ing to  get  in  ahead,  called  out  to  him,  bestowing  upon  him  an 
opprobrious  epithet  and  asking  him  where  he  was  going,  and 
telling  him  to  hold  on,  that  he  had  no  business  there;  to  wliich 
the  latter  replied,  with  a  similar  epithet,  that  he  would  show 
him;  that,  thereupon  the  driver  of  the  wagon  continued  to 
whip  up  his  horses  and  urge  them  forward,  and  when  they  ar- 
rived to  within  about  twelve  feet  of  the  east  line  of  Canal  street, 
the  car  and  wagon  collided. 

The  version  given  by  the  driver  of  the  wagon  is,  that  he  did 
not  notice  that  the  car  was  coming  until  ho  had  started  and 
nearly  reached  the  track;  that  there  was  a  considerable  rise 
in  the  grade  from  the  place  where  he  was  standing  to  the  car 
tracks,  and  from  that  point  along  Randolph  street  to  near  the 
bridge;  that  after  starting  to  go  up  the  grade  with  his  heavy 
load,  it  was  impracticable  for  him  to  stop;  that  he  waited  un- 
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til  he  thought  everything  was  clear  and  started,  driving  along 
Canal  street  until  his  wagon  had  cleared  the  north  car-tracks, 
and  then  endeavored  to  turn  east  on  the  south  tracks;  that  he 
had  nearly  reached  the  south  tracks  wlien  he  discovered  that 
the  car  was  coming,  it  then  being  some  distance  away;  that 
the  first  thing  he  heard  was  the  collision  of  the  car  against  the 
wagon,  and  at  that  time  the  car-driver  said  something,  but  he 
does  not  remember  what  it  was. 

As  the  car  and  wagon  came  together,  the  hind  wheel  of  the 
wagon  caught  against  the  front  dash-board  of  the  car,  bending 
it  forward,  and  as  the  wheel  slipped  off,  the  dash-board  recoiled 
hitting  against  the  knee  of  one  David  D.  Cornell,  a  passenger 
on  the  car,  who  at  the  time  was  standing  with  others  on  the 
front  platform,  inflicting  upon  him  a  severe  injury. 

Subsequently,  Coniell  brought  suit  against  the  railway  com- 
pany, Eend  and  Walker,  to  recover  damages  for  said  injury. 
That  suit  was  dismissed  by  Cornell  as  to  Eend  and  Walker, 
and  being  afterwards  tried,  a  judgment  was  recovered  therein 
in  favor  of  Cornell  against  the  railway  company  for  $4,000  and 
costs,  which  judgment  was  paid  by  the  company.  In  the  pres- 
ent suit,  the  plaintiff  seeks  to  recover,  by  way  of  special  dam- 
ages, the  amount  so  paid  to  Cornell. 

At  the  trial,  the  defendants  asked  the  court  to  give  to  the 
jury  the  following  instruction  : 

"  2.  The  jury  are  instructed  as  a  matter  of  law,  that  it  was 
the  duty  of  the  plaintiff*  railway  company,  at  the  time  of  the 
injury  in  question,  to  so  run,  manage  and  operate  their  cars 
upon  their  tracks  as  not  to  endanger  their  passengers,  but  so  as 
to  carry  them  safely  to  their  several  points  of  destination  along 
the  line  of  said  plaintiff's  car-tracks.  And  if  the  jury  believe, 
from  the  evidence,  that  the  truck-wagon  of  the  defendants  in 
question  started  to  go,  and  was  going,  east  on  Kandolph  street 
upon  the  track  of  said  railway  company,  or  to  the  south  side 
thereof,  at  the  place  of  the  injury  in  question,  and  that  the 
driver  or  conductor  of  plaintiff's  car  upon  which  Cornell  was 
riding,  saw,  or  by  reasonable  care  and  diligence  might  have 
seen,  said  truck-wagon  so  going  along  Randolph  street  and 
upon  said  car-tracks;  and  if  tlie  jury  believe  from  the  evi- 
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dence,  tliat  the  driver  or  conductor  upon  said  car  had  snfficient 
time  to  Btop  said  car  by  the  exercise  of  reasonable  care,  before 
colliding  with  said  truck-wagon  ;  and  if  the  jury  further 
believe,  from  tlie  evidence,  that  by  so  stopping  said  car,  said 
injury  would  not  have  occurred,  then  such  neglect  of  the  driver, 
if  so  shown  by  thcevidenc,  would  constitute  negligence  upon 
the  part  of  the  railway  company,  and  would  prevent  a  recovery 
by  the  plaintiff  for  the  amount  of  the  judgmtnt  so  recovered 
by  Cornell  against  the  plaintiff.  " 

This  instruction  the  court  refused  to  give  as  asked,  but 
inodilied  it  as  follows,  and  gave  it  to  the  jury  so  modified: 

**  2.  The  jury  are  instructed,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  plaintiff  railway  company,  at  the  time  of  the 
injury  in  question,  to  so  run,  manage  and  operate  their  cars 
upon  their  tracks,  as  not  to  endanger  their  passengers,  but  so 
as  to  carry  them  safely  to  their  several  points  of  destination 
along  the  line  of  said  plaintiff's  car  tracks;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  the  truck-wagon  of  the  defend- 
ants in  question  started  to  go,  and  was  going,  east  on 
Ilandolph  sti"eet  upon  the  track  of  said  railway  company,  or  to 
the  south  side  thereof,  at  the  place  of  the  injury  in  question, 
and  that  the  driver  or  conductor  of  plaintift's  car,  upon  which 
Cornell  was  riding,  saw,  or  by  reasonable  care  and  diligence 
might  have  seen  said  truck-wagon  so  going  along  Eandolph 
street,  and  upon  said  car-tracks;  and  if  the  jury  believe,  from 
the  evidence,  that  the  driver  or  conductor  upon  said  car  had 
suflicient  time  to  stop  said  car,  by  the  exercise  of  reasonable 
care,  before  colli  iing  with  said  truck-wagon;  and  if  the  jury 
further  believe,  from  the  evidence,  that  by  so  stopping  said 
car  said  injur}'  would  not  have  occurred,  then  the  jury  will 
find  for  the  defendants;  but  it  is  the  duty  of  the  jury  to  deter- 
mine, from  all  the  evidence  in  the  case,  whether  it  was  the 
fault  of  the  defendants,  or  whether  it  was  the  fault  of  the 
plaintiff,  that  caused  the  injury." 

The  defendants  also  asked  the  court  to  give  to  the  jury  the 
following  instruction: 

*'  8.  The  jury  are  instructed  as  a  matter  of  law,  that  if 
they  believe  from  the  evidence  in  this  case  that  Cornell  was 
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upon  the  plaintiff's  car,  being  conveyed  eastwardly  on  West 
Randolph  street,  for  reward  or  hire  to  the  plaintiff,  or  to  itsagent 
or  agents;  that  while  crossing  Canal  street  upon  said  car  the 
said  Cornell  received  the  injury  in  question  by  the  collision  of 
said  car  with  the  trnck  or  wagon  of  the  said  defendants;  and 
if  the  jury  further  believe  from  the  evidence  that  the  railway 
company  or  its  driver,  by  the  exercise  of  reasonable  care  or 
diligence  might  have  avoided  said  collision,  and  that  had  it  not 
been  for  said  collision  the  said  Cornell  would  not  have  been 
injured  then  and  there;  then  in  such  case  the  jury  are  in- 
structed as  a  matter  of  law,  that  so  far  as  the  said  CoraelPs 
rights  of  recovery  in  said  action,  it  is  wholly  immaterial 
whether  said  railway  company  or  the  said  truck-wagon  was  the 
most  at  fault,  or  whether  the  said  truck-wagon  was  at  all  at 
fault  in  causing  the  collision  in  question.  The  jury  in  such 
case  should  find  that  the  plaintiff  in  this  action  was  guilty  of 
negligence,  as  charged  in  Cornell's  declaration,  and  in  such 
case  the  plaintiff  cannot  recover  in  this  action  for  the  amount 
of  damages  recovered  by  Cornell  and  paid  by  the  plaintiff." 

This  instruction  also  the  court  refused  to  give  as  asked,  but 
modified  the  same  so  as  to  read  as  follows,  and  gave  it  to  the 
jury  so  modified: 

"3.  The  jury  are  instructed,  as  a  matter  of  law,  that  if 
they  believe  from  the  evidence  in  this  case,  that  Cornell  was 
upon  the  plaintiff's  car,  being  conveyed  eastwardly  on  West 
Eandolph  street,  for  reward  or  hire  to  the  plaintiff  or  its  agent 
or  agents;  that  while  crossing  Canal  street  upon  said  car,  the 
said  Cornell  received  the  injury  in  question  by  the  collision 
of  said  car  with  the  truck  or  wagon  of  the  defendants;  and  if 
the  jury  further  believe  from  the  evidence  that  the  railway 
company  or  its  driver,  by  the  exercise  of  reasonable  care  or 
diligence  might  have  avoided  said  collision,  and  that  had  it 
not  been  for  said  collision  the  said  Cornell  would  not  have 
been  injured  then  and  there,  then  in  such  case  the  jury  are  in- 
structed, as  a  matter  of  law,  that  so  far  the  said  Cornell's  rights 
of  recovery  in  said  action,  it  is  wholly  immaterial  whether  said 
railway  company  or  the  said  truck-wagon  was  the  most  at 
fault,  or  whether  the  said  truck-wagon  was  at  all  at  fault,  in 
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causing  the  collision  in  question;  but  the  court  instructs  the 
jury  in  this  case  that  they  must  determine  from  all  the  evi- 
dence in  the  case,  whether  it  was  the  fault  of  the  plaintiff  or 
the  fault  of  the  defendants  that  caused  the  collision  and  caused 
the  injury  to  Cornell;  and  if  they  believe  that  it  was  the  fault 
of  the  defendants,  then  they  should  find  for  the  plaintiff ;  but 
if  they  find  it  was  the  fault  of  the  plaintiff,  then  the  jury  will 
find  for  the  defendants." 

The  jury,  thereupon,  found  a  verdict  of  $2,000  in  favor  of 
the  plaintiff,  for  which  sum  and  costs  the  plaintiff  had  judg- 
ment. 

Messrs.  Walker  &  Carter,  for  appellants;  that  there  can 
be  no  contribution  between  joint  tort-feasors,  cited  Talmage  v.  Z. 
&  M.  E.  E.  Co.  11  Ohio,  197;  City  of  Boston  v.  Worthington, 
10  Gray,  496;  King  v.  Chase,  15  N.  H.  1;  Portland  v.  Eich- 
ardson,  54  Me.  46;  Dillon  on  Municipal  Corporations,  795. 

In  the  suit  of  Cornell  against  appellees,  for  injuries  sus- 
tained by  reason  of  tlie  collision  in  question,  appellants  were 
not  parties  and  had  no  right  to  interfere:  Lovejoy  v,  Murray, 
3  Wall.  19;  C.  &  N.  W.  E.  E.  Co.  v.  N.  L.  Packet  Co.  70 
III.  217. 

Appellee  must  show,  in  order  to  recover,  that  the  injury 
was  caused  solely  by  the  negligence  of  appellants:  C.  B.  &  Q. 
R  E.  Co  V.  Lee,  68  111.  576. 

Mr.  F.  H.  Kales,  for  appellee;  that  the  declaration  has 
already  been  adjudged  suflScient,  cited  C.  W.  Div.  E'y  Co,  v. 
Eend,  6  Bradwell,  243. 

The  plaintiff  is  entitled  to  recover  because  of  the  wrong 
done  by  defendants  to  plaintiff:  Chicago  v.  Eobbins,  2  Black. 
418;  liobbins  v.  Chicago,  4  Wall.  657. 

The  measure  of  damages  is  the  injury  done  to  Cornell:  Chi- 
cago V.  Eobbins,  3  Black.  418. 

The  plaintiff,  as  against  the  defendants,  was  entitled  to  the 
right-of-way;  Tuley's  Ordinances,  Chap.  3,  §§6,  7;  Chap.  10, 
§21. 

Bailey,  J.    The  court,  by  modifying  the  defendant's  second 
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and  third  instructions,  required  the  jury  to  find  from  the  evi- 
dence whether  the  injury  to  Cornell  resulted  from  the  negli- 
gence of  the  plaintiff  or  from  that  of  the  defendants;  telling 
them  that  in  the  former  case  their  verdict  should  be  for  the 
defendants,  and  in  the  latter  for  the  plaintiff.  The  langaage 
in  which  these  questions  were  submitted  was  such  as  to  clearly 
imply  that  said  injury  must  have  been  the  result  of  the  negli- 
gence of  one  party  or  the  other  solely,  and  that  it  could  not 
have  resulted  from  the  joint  operation  of  the  negligence  of 
both. 

There  is  evidence  in  the  case  tending  to  the  conclusion  that 
the  driver  of  the  car  and  the  driver  of  the  wagon  were  both  at 
fault.  Each  seemed  desirous  of  reaching  the  place  in  the  rear 
of  the  line  of  vehicles  in  advance  of  the  other,  and  both  started 
for  that  point  at  about  the  same  instant.  The  wagon,  though 
much  nearer  to  the  line,  was  directed  by  the  policeman  on  duty 
to  wait,  and  it  appears  that  under  the  circumstances  disclosed 
by  the  evidence,  the  ordinances  of  the  city  of  Chicago  gave 
tlie  car  the  right  to  pass  first.  On  the  other  hand,  the  driver 
of  the  car  saw,  or  by  reasonable  attention  to  what  was  passing 
before  him  might  have  seen,  that  the  wagon  was  actually  mov- 
ing forward  with  the  apparent  determination  to  get  in  ahead, 
and  that  it  was  so  far  in  advance  of  the  car  that  if  the  attempt 
was  persisted  in  the  car  must  yield,  and  allow  the  wagon  to 
pass  first,  in  order  to  avoid  a  collision.  To  press  forward  un- 
der such  circumstances,  at  the.  peril  of  the  safety  of  the  pas- 
sengers on  the  car,  was  inexcusably  negligent  The  fact  that 
under  the  ordinance  the  car  had  the  prior  right-of-way,  was  no 
sufficient  excuse.  Even  though  the  driver  of  the  wagon  may  \ 
have  been  in  the  act  of  violating  an  ordinance  of  the  city,  the  1 
car-driver  was  not  justified  in  asserting  his  rights  under  the  / 
ordinance  by  force.  It  was  his  duty  to  so  manage  his  car,  in-^ 
view  of  all  the  circumstances  by  which  he  was  surrounded,  as 
to  avoid,  so  far  as  was  reasonably  within  his  power,  a  collision 
with  other  vehicles  passing  on  the  street.  The  remedy  for  a 
violation  of  the  ordinance  was  by  enforcing  the  penalty  which 
the  ordinance  prescribes. 

It  was  not  necessary  for  the  jury  to  find  that  the  injury  to 
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Cornell  was  wholly  the  result  of  the  negligence  of  the  car- 
driver,  in  order  to  justify  a  verdict  for  the  defendants.  If  it 
resulted  from  the  joint  operation  of  the  negligence  of  both 
drivers,  the  verdict  should  have  been  the  same.  In  that  case 
both  parties  would  have  been  responsible  for  the  injnry,  and 
one  party,  after  having  been  compelled  to  respond  in  damages 
to  the  person  injured,  could  not  call  upon  the  other  party  to 
contribute  all  or  any  portion  of  the  damages  so  paid.  The 
law  will  enforce  no  contribution  as  between  joint  tort-feasors. 
The  instructions,  then,  should  have  submitted  to  the  jury  the 
question  of  the  joint  negh'^ence  of  the  two  drivers.  Ilnstead 
of  doing  this,  they  were  so  framed  a^  to  impliedly  exclude 
that  view  of  the  case  from  their  consideration. 

For  the  error  in  giving  to  the  jury  the  defendant's  second 
and  third  instructions,  as  modified,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


John  Loewe  et  al. 

V. 

Alexander  Reismann. 

1.  Smr  OH  LOST  iNSTRtJMENT.— Proof  of  the  loss  or  destruction  of  an  in- 
stnunent  sued  upon  is  not  to  go  to  the  jury,  but  is  addressed  to  the  court  for 
the  purpose  of  establishing  the  right  of  the  party  to  introduce  secondary  evi- 
dence of  the  contents  of  the  paper  lost. 

2.  Proof  of  loss  ob  i)K8TiiucTioK.--When  the  destruction  of  the 
instrument  is  not  conclusively  shown,  it  is  the  duty  of  the  party  to  show  that 
he  has  made  diligent  search  in  all  places  where  it  has  usually  been  kept,  or 
would  be  likely  to  be  found.  In  this  case  the  proof  falls  far  short  of  the 
required  standard,  and  it  was  error  to  admit  secondary  evidence  of  the  con. 
tents  oi  the  notes. 

8.  Proof  ukder  the  common  cotrKTs.— Where  the  instruments  cannot 
be  produced  and  surrendered  or  accounted  for  in  court,  no  recovery  can  be 
had  under  the  common  counts,  upon  proof  of  the  consideration  of  the  notes, 
except  upon  the  same  measure  of  proof  as  to  their  loss  as  would  entitle  him 
to  recover  upon  the  special  count. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
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Elliott  Anthony,  Judge,  presidiDg.    Opinion  filed  May  4, 
1881. 

This  was  an  action  of  asenrnpsit  brongbt  by  the  defend- 
ant in  error  against  the  plaintiiFs  in  error  upon  four  promis- 
sory notes,  made  by  the  plaintiffs  in  error,  payable  to  the  order 
of  the  defendant  in  error.  Upon  the  trial  before  the  court  and 
jury,  the  plaintiff  below  offered  evidence  tending  to  show  the 
loss  of  the  notes,  and  was  permitted  by  the  court,  against  the 
objection  of  the  defendants  to  give  secondary  evidence  of  the 
content^  of  the  notes,  on  the  ground  that  they  were  lost  or  de- 
stroyed. He  also  offered  evidence  tending  to  prove  the  con- 
sideration for  which'the  notes  were  given.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  the  amount  of  the  notes  and  in- 
terest, on  which  the  plaintiff  had  judgment.  The  defendants 
bring  the  case  to  this  court  by  writ  of  error  for  review. 

Mr.  Joseph  PFiRSHiNa,  for  plaintiff  in  error;  that  the  ques- 
tion of  loss  or  destruction  of  an  instrument  is  for  the  court 
and  not  for  the  jury,  cited  2  Daniell  on  Negotiable  Instru- 
ments, 1472;  Dormandy  v.  State  Bank,  2  Scam.  236;  Palmer  v. 
Logan,  3  Scam.  66;  Taylor  v.  Eiggs,  1  Pet.  697. 

The  proof  ought  to  be  more  definite  as  to  whether  the  notes 
are  lost  or  destroyed:  Rogers  v.  Miller,  4  Scam.  333. 

There  should  be  diligent  search:  Vilas  v.  Moulton,  11  Vt  470. 

To  recover  under  the  common  counts  it  was  still  necessary 
for  plaintiff  to  make  proof  of  loss:  2  Daniell  on  Negotiable 
Instruments,  430;  2  Parsons  on  Notes  and  Bills,  304;  Strong 
on  Promissory  Notes,  §  445. 

Mr.  EuFus  King,  for  defendant  in  error;  that  the  proof  of 
loss  was  sufficient,  cited  1  Greenleafs  Ev.  §  568;  Kalph  v. 
Brown,  3  W.  &  S.  393;  Booth  v.  Cook,  20  111.  129;  Minor  v. 
Tillotson,  7  Pet.  101;  Caufman  v.  Congregation,  etc.  5  Bin.  59; 
Foster  v.  Mackay,  7  Met.  631 ;  Eenner  v.  Bank  of  Colorado,  9 
Wheat,  697. 

Where  substantial  justice  has  been  done,  a  slight  error  in  ad- 
mission of  evidence  will  not  reverse:  Hewitt  v.  Jones,  72  HI. 
218;  Crist  v.  Wray,  76  111.  204;  Schweizer  v.  Tracy,  76  IlL 
345;  Protection  Life  Ins.  Co.  v.  Foot,  79  111.  361. 
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Wilson,  J.  It  appears  froui  the  record  that  proof  of  the  al- 
leged loss  of  the  notes  was  introduced  and  allowed  to  go  to  the 
jurj  as  a  part  of  the  evidence  upon  which  they  were  to  pass, 
and  in  an  instruction  given  by  the  court  upon  its  own  motion, 
the  question  of  their  loss  was  referred  to  the  jury. 

The  declaration  contained  no  averment  of  the  loss  of  the 
notes,  and  that  question  did  not  form  any  part  of  the  issue  the 
jury  were  sworn  to  try.  Proof  of  the  loss  or  destruction  of  an 
instrument  sued  upon  is  not  to  go  to  the  jury,  but  is  addressed 
to  the  court  for  the  purpose  of  establishing  the  right  of  the* 
party  to  introduce  secondary  evidence  of  the  contents  of  the 
paper  lost.  2  Parsons  on  Notes  and  Bills,  304;  Dormandy  v. 
State  Bank  of  111.  2  Scam  236;  Taylor  v.  Kiggs,  1  Pet.  591; 
and  generally  this  should  be  by  affidavit,  but  it  must  be  ad- 
dressed to  and  passed  upon  by  the  court  alone.  2  Parsons, 
supra. 

But  assuming  that  the  evidence  was  addressed  to  and  passed 
upon  by  the  court,  and  not  by  the  jury,  it  was  wholly  insuffi- 
cient to  prove  the  loss  or  destruction  of  the  notes.  It  consists, 
first,  of  the  affidavit  of  the  plaintiff*,  in  which  he  swears  that 
al>out  May  1,  1877,  he  left  the  notes  with  oneSubert,  at  Chica- 
go, for  collection;  that  Subert  employed  an  attorney  or  attor- 
neys in  Cook  county  to  commence  an  action  against  the  defen- 
dants for  their  collection;  that  suit  was  commenced  in  the  Su- 
perior Court  of  Cook  county  by  the  law  firm  of  Adler  &  Stack- 
pole;  that  he  does  not  know  where  the  notes  are,  but  believes 
they  are  lost  or  destroyed;  that  the  copies  annexed  to  his  affi- 
davit are  true  copies  of  the  original  notes;  that  he  caused 
search  to  be  made  in  the  Superior  Court,  and  by  A.  J.  Stack- 
pole,  the  only  member  of  the  firm  of  Adler  k  Stackpole  then 
in  Chicago,  by  whom  the  suit  was  commenced,  and  that  said 
notes  could  not  be  found. 

What  purported  to  be  copies  of  the  notes  were  attached  to 
the  affidavit. 

Subert  was  sworn,  and  testified  that  the  plaintiff  left  four 
notes  against  the  defendants  with  him,  requesting  him  to  have 
them  put  in  suit;  that  he  left  them  with  Adler,  an  attorney  of 
Chicago,  to  have  them  sued;  that  Adler  brought  suit  on  them 
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aiid  afterwards  left  town;  witness  never  saw  the  notes  again 
and  don't  know  where  they  are. 

Wm.  W.  O'Brien  testified  tliat  he  knew  Adler,  that  he  fled 
tlie  city  abont  three  years  before,  and  the  last  he  heard  of  hiin 
he  was  at  Memphis. 

Eufas  King,  plaintiff's  attorney  testified  that  he  sono^ht  for 
Adler  in  Chicago,  and  was  informed  by  his  acquaintances  that 
he  was  in  the  penitentiary  either  of  Louisiana  or  Tennessee  ; 
that  he  had  written  to  the  warden  of  those  penitentiaries,  but 
had  received  no  answers. 

This  was  the  entire  evidence  offered  to  show  the  loss  of  the 
notes,  and  the  extent  of  the  search  made  to  find  them.  It  is 
manifestly  insufficient.  It  does  not  appear  what  search  was 
made  in  the  Superior  Court,  nor  by  whom.  And  certainly  one 
would  think  the  Superior  Court  was  not  the  place  where  the 
notes  would  be  likely  to  be  found  until  they  had  been 
put  into  judgment.  The  record  shows  that  beyond  the  mere 
filing  of  the  pricip»  by  Adler  and  Stockpole  in  1877,  no  steps 
have  been  taken  in  the  case,  and  no  declaration  filed  until  Mr. 
King  came  into  the  case  three  years  afterwards.  It  would  be 
wholly  unlikely  that  the  plaintiff's  attorneys  would  leave  the 
notes  in  court  until  they  had,  at  least,  filed  their  declaration. 

Mr.  Stackpole  was  not  called  to  testify  as  to  what  if  any 
search  was  made  by  him.  He  alone,  in  the  absence  of  Adler 
was  the  person  who  might  be  reasonably  supposed  to  possess 
special  information  as  to  the  whereabouts  of  the  papers 
of  the  firm,  by  whom  the  suit  was  commenced.  But  as 
the  only  evidence  of  a  search  by  him  is  contained  in  the  affida- 
vit of  the  plaintifi',  and  that  was  only  upon  information  and 
belief,  it  cannot  properly  be  said  that  there  is  any  proof  what- 
ever of  the  alleged  search. 

Our  Supreme  Court  has  said  in  various  cases,  that  where  the 
destruction  of  the  instrument  is  not  conclusively  shown,  it  is 
the  duty  of  the  party  to  show  that  he  has  made  diligent  search 
in  all  places  where  it  has  usually  been  kept,  or  would  be  likely 
to  be  found.  The  proof  falls  far  short  in  the  present  case  of 
the  required  standard,  and  the  court  erred  in  admitting  sec- 
ondary evidence  of  the  contents  of  the  notes. 
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It  was  claimed  by  appellee  that  he  was  entitled  to  recover 
under  the  common  counts  upon  proof  of  the  consideration  of 
the  notes.  Undoubtedly  he  would  be  so  entitled  upon  making 
the  necessary  proof  and  surrendering  the  notes  at  the  trial  or 
accounting  for  their  non-production.  When,  however,  he  is 
unable  to  produce  them,  he  is  required  to  make  the  same  proof 
as  to  their  loss  or  destruction  as  he  would  be  to  entitle  him  to 
introduce  secondary  evidence  of  their  contents  when  seeking  to 
recover  upon  the  notes  themselves  under  the  special  counts. 
He  cannot  have  his  judgment  upon  mere  proof  of  the  consid- 
eration while  the  notes  are  outstanding  and  unaccounted  for, 
as  the  defendant  might  thereby  be  compelled  to  pay  the  debt 
twice. 

But  if  appellee  had  satisfactorily  shown  the  loss  of  the  notes, 
he  failed  to  prove  by  competent  evidence,  what  they  were  given 
for.  The  witness  Subert,  by  whom  he  sought  to  prove  this, 
liad  no  personal  knowledge  on  the  subject  He  swears  the  only 
reason  he  had  for  testifying  that  the  notes  were  given  for  goods 
sold  was,  that  he  saw  it  so  marked  on  the  books.  This  was 
only  hearsay. 

For  the  errors  hereinabove  indicated,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  F.  Matthews 

V. 

Augustus  P.  Fuller  et  al. 

Salb— Warranty— Rbscission  op  contract.— Where  a  sale  of  goods  is 
made  with  an  agreement  that  the  vendee  may  return  the  goods  if  not  as 
represented,  an  offer  to  return  the  same  made  within  a  reasonable  time,  on 
Breach  of  the  warranty,  is  sufficient  to  relieve  the  vendee  from  liability  for 
the  price,  thoagh  the  actual  return  may  be  delayed  for  some  days,  such  offer 
to  return  being  met  by  the  vendor  with  a  refusal  to  receive  the  goods. 

Appeal  from  the  County  Court  of  Copk  county;  the  Hon. 
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Mason  B.  Looms,  Judge,  presiding.     Opinion  filed  May  4, 

1881. 

Mr.  George  Sawin,  for  appellant;  upon  the  right  to  return 
the  goods,  cited  "Woodford  v.  M'Olenahan,  4  Gilm.  85;  Coch- 
ran V.  Chitwood,  59  111.  53;  T.  W.  &  W.  E.  R  Co.  v.  Elliott, 
t6  111.  67;  1  Addison  on  Contracts,  118. 

Mr.  Charles  A.  Gregory,  for  appellees,  cited  Doane  v. 
Dunham,  79  III.  131. 

McAllister,  P.  J  :  Tliis  was  assumpsit,  brought  in  the 
County  Court  of  Cook  county,  by  Fuller  &  Co.  against  Mat- 
thews, to  recover  for  divers  quantities  of  varnishes  alleged  to 
have  been  sold  and  delivered  by  the  former  to  the  latter,  in 
June,  1878.  There  was  a  trial  by  the  court  and  a  jnry,  re^ 
suiting  in  a  verdict  for  plaintiffs  in  the  sum  of  three  hun- 
dred and  sixty-three  dollars  and  seventy-five  cents.  The 
defendant  made  a  motion  for  a  new  trial,  which  the  court 
overruled,  and  gave  judgment  on  the  verdict  The  evidence 
being  preserved  by  bill  of  exceptions,  the  defendant  brings 
the  caso  here  on  appeal. 

At  the  argument,  we  were  inclined  to  be  against  the  position 
taken  by  appellant's  counsel;  but  a  careful  examination  of  the 
evidence,  as  presented  by  the  bill  of  exceptions,  has  brought 
us  to  a  different  conclusion.  The  plaintiffs  below.  Fuller  & 
Co.,  were  manufacturers  of  varnishes  in  Portland,  Maine. 
.  The  defendant,  Matthew  was  engaged  in  the  business  of  up- 
holsterers' supplies,  and  bedding,  and  wholly  unacquainted 
with  varnishes,  not  being  in  the  use  of  or  a  dealer  in  them. 
He  resided  and  had  his  place  of  business  in  the  City  of 
Chicago.  The  plaintiffs  had  an  agent  in  the  latter  place 
for  their  varnishes,  of  the  name  of  Goodhue,  who  in  the 
^arly  part  of  the  spring  of  1878  persuaded  Matthews  to 
undertake  dealing  in  the  varnishes  of  plaintiffs,  in  connec* 
tion  with  his  other  business.  Defendant  gave  Goodhue  a 
verbal  order  for  a  small  lot,  which  he  forwarded  to  his  prin- 
cipals. The  order  was  filled,  the  goods  were  received  by  de- 
fendant and  paid  for,  and  by  him  sold  out  to  his  customers 
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withont  any  knowledge  as  to  their  quality.    About  June  1, 
1878,  Goodhue  called  on  defendant  again  to  solicit  orders  for 
varnish  of  his  principals.       It  appears  by  wholly  uncontra- 
dicted testimony  that  Matthews  told  Goodhue  that  he,  Mat- 
thews, was  unacquainted  with   the  business;   that  he  wished 
to    have   a    first    class    article;    that    he    didn't    expect  to 
sell    it  in    large  amounts,  but    to   sell  it  to    the    general 
trade  throughout  the  country,  to  the  carriage  men  and  furni- 
ture men;   that  he  did'nt  wish   to  sell  anything  that  would 
interfere  with  his  business,  as  he  had  a  good  trade  in  every 
other  line  of  business;  that  Goodhue  said  these  goods  were 
made  of  the  best  gums  and  spirits  of  turpentine.     He  said 
it  would  be  the  best  quality  of  varnish.     Defendant  said:     "I 
shall  have  to  leave  it  with  you  entirely  to  give  me  a  good 
article,  and  at  lowest  cash  price  in  the  market"    Goodhue 
agreed  to  do  so.     He  said  they  were  the  best  manufactured 
in  the  eastern  country;  that  their  varnish  stood   very  high, 
and  he  would  guarantee  them    in  every  respect,  and  that  if 
they  were  not  satisfactory  in  e\ery  respect    they  would  be 
subject  to  Matthews  returning  them.     On  those  conditions  the 
order  was  given. 

Now,  this  testimony,  standing  wholly  uncontradicted,  must 
be  regarded  as  fixing  the  terms  and  conditions  upon  which  the 
6vder  was  given.  The  order  which  Goodhue  wrote  out,  com- 
prised eight  /different  kinds  of  varnishes.  It  was  sent  to 
plaintiffs  on  the  Ist  of  June,  1878,  and  received  by  them  on 
the  4th  of  same  month.  But  the  defendant  having  been  solicit- 
ing orders  from  his  customers,  which  he  expected  to  fill  frt)m 
the  lot  so  ordered,  waited  until  June  25th  without  receiving 
any  communication  from  plaintiffs;  then  wrote  them  cancel- 
ing the  order.  The  plaintiffs  claim  that  before  then  and  on 
the  17th  of  June,  they  had  shipped  the  goods,  and  refused  to 
cancel  the  order.  The  goods  arrived  in  Chicago  July  2,  1878, 
but  no  bill  of  lading  came.  On  the  same  day  Matthews  wrote 
plaintiffs  that  orders  on  him  for  varnish  had  been  counter- 
manded; that  plaintiffs  had  been  written  to  and  telegraphed  to 
but  could  get  no  word,  and  that  he  had  concluded  they  were  not 
going  to  fill  the  order^  and  that  he  should  have  nothing  to  do 
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with  tlie  goods — should  not  remove  them  but  hold  them  subject 
to  plaintiff's  orders.     It  appears  that  Matthews  afterwards,  and 
August  12th,  changed  his  mind,  and  concluded  to  take  the  goods 
from  the  warehotise  to  his  store;  but  there  is  nothing  in  the 
evidence  tending  to  show  they  were  received  by  him  upon  any 
conditions  other  than  those  under  which  the  order  for  them 
was  given  as  above  stated.     But  a  correspondence  was  kept  up 
between  the  parties  in  respect  to  the  goods,  down  to  the  28  th 
of  August,  1878.   There  was  a  controversy  about  the  plaintiffs' 
delay  in  communicating  with  defendant,  or  sending  the  goods 
This  delay,  defendant  thought,  absolved  him  from  the  contract; 
plaintiffs  claimed   that  because  the  defendant  did  not  specify 
in  his  order  the  time,  the  delay  was  immaterial.     There  was 
a  further  controversy  about  over-charges,  the  defendant  claim- 
ing that  on   some  of  the  kinds  of  varnish  plaintiff's  prices 
exceeded  those  agreed  on  between   him  and  Goodhue.     Tliere 
was  delay  in  getting  the  bill  of  lading,  and  alleged  mistakes 
in  the  bill  of  the  goods  as  made  out  by  plaintiffs.     All  these 
things,  we  think,  bear  upon  the  question  whether  Matthews 
exercised  his  option  to  return  the  goods,  if  not  satisfactory  to 
him  in  all  respects,  within  a  reasonable  time,  that  being  the 
rule  of  law   under  the   contract  in  question.    Benjamin  on 
Sales,  483,  et  seq. 

We  are  unable  to  perceive  anything  in  the  correspondence, 
which  would  justify  the  conclusion  thatdefendant  was  captious 
or  unreasonable  in  the  several  positions  he  took  or  claims  made 
in  this  behalf,  which  resulted  in  the  delay  of  subjecting  these 
varnishes  to  examination  as  to  their  character  and  quality. 
That  delay  extended  to  August  28,  1878,  soon  after  which  they 
were  examined  and  tested;  and  September  4th  he  notified  plain- 
tiffs by  letter,  then  mailed  at  Chicago,  that  they  were  not 
satisfactory;  that  they  had  been  tried  and  proved  to  be  of  in- 
ferior quality,  and  that  he  held  them  subject  to  their  order. 
September  7th  the  plaintiffs  wrote  in  reply,  in  substance,  that 
they  could  and  should  maintain  their  claim  against  defendant 
for  the  price  of  tlie  goods;  and  if  he  declined  to  pay  they  should 
place  it  in  the  hands  of  their  attorney  for  collection.  In  such 
a  case,  Kent  says:  ''An  offer  to  return  the  chattel  in  a  reason- 
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able  time,  on  breach  of  warranty,  is  equivalent  in  its  eflTect 
upon  the  remedy  to  an  offer  accepted  by  the  seller,  and  the 
contract  is  rescinded,  and  the  vendee  can  sue  for  the  purchase 
money  in  case  it  has  been  paid."     2  Kent's  Com.,  p.  480. 

It  was  shown  by  the  testimony  of  two  disinterested  wit- 
nesses that  the  varnish  in  question  was  of  a  bad  and  inferior 
quality;  that  it  was  composed  of  benzine  instead  of  turpentine, 
and  was  in  reality  worthless.  It  was  not,  therefore,  as  war- 
ranted by  Goodhue  and  by  the  terms  of  the  contract,  as  shown 
by  wholly  uncontradicted  testimony.  Matthews  had  the  priv- 
ilege of  returning  it,  if  not  in  all  respects  satisfactory  to  him. 
This  right,  it  is  true,  was  to  be  exercised  in  a  reasonable  time, 
in  view  of  all  the  attending  circumstances.  If  the  notice  and 
offer  of  return  made  by  him  September  4th  was  made  in  a  rea- 
sonable  time,  under  all  the  circumstances,  then,  considering 
appellees'  reply  to  that  offer,  indicating  that  they  should  in  no 
event  take  the  goods  back,  the  actual  return,  September  18th, 
becomes  entirely  immaterial  so  far  as  the  question  is  concerned, 
whether  a  termination  had  been  put  to  the  contract.  There 
was  no  dispute  as  to  the  facts  bearing  upon  the  question 
whether  the  offer  to  return,  made  September  4th,  was  within  a 
reasonable  time.  The  jury  presumably  found  that  it  was  not. 
But  under  the  peculiar  circumstances  above  adverted  to,  we 
are  of  opinion  the  jury  were  wrong.  In  the  absence  of  any 
instructions  from  the  court  on  the  point,  they  probably  took 
the  18th  when  the  actual  return  was  made,  instead  of  the  4th 
of  September,  when  the  notice  was  given  as  the  period  to  be 
passed  upon. 

The  plaintiffs  were  allowed  within  a  few  dollars  the  full 
price  charged  for  the  goods,  shown  by  disenterested  testimony 
to  have  been  worthless.  The  verdict  is  manifestly  unjust,  and 
the  case  is  very  much  like  that  of  Howard  v.  Hoey,  23  Wend. 
350,  tried  before  a  referee  with  a  similar  result,  and  the  Su- 
preme Court  ordered  a  new  trial.  The  court  below  should 
have  granted  a  new  trial;  and  for  the  error  in  refusing  to  do  so 
the  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 
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Emma  Ritchie 

V. 

.  Leon  Cherest. 

Payment-— Satibfactiok,— There  was  a  dispute  between  the  psMes  as  to 
the  amount  due  appellee.  Being  pressed  by  a  creditor  for  a  debt  owing  him, 
appellee  settled  with  appellant  for  a  sum  named,  and  drew  an  order  therefor 
in  favor  of  his  creditor  upon  appellant,  who  accepted  the  same  and  afterwards 
paid  it.  Apx>ellee  signed  said  order  with  these  words  added,  "  I  sign  undei 
the  compulsory  note  to  pay  my  just  bills  due  Mr.  John  P  Weare."  Held, 
a  full  discharge  and  satisfaction  of  the  account  between  appellant  and  appel- 
lee. There  was  no  compulsion  or  duress  sufficient  to  warrant  appellee  in  dis- 
regarding the  settlement  thus  made. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  May  4, 
1881. 

Tliis  was  an  action  of  indebitatus  assumpsit,  brouglit  by 
Leon  Cherest  against  Emma  Ritchie  for  work,  labor,  etc.  Tlie 
case  was  as  follows:  The  defendant,  desiring  to  have  her  house 
painted,  calcimined  and  decorated,  requested  the  plaintiff,  a 
house  and  fresco  painter,  to  give  her  an  estimate  or  statement 
of  the  price  at  which  he  would  do  said  work,  and  in  compli- 
ance with  said  request,  the  plaintiff  prepared  and  submitted  to 
her  an  estimate  in  writing,  specifying  in  detail  the  work  to  be 
done  and  the  cost  (S(  the  same,  the  total  amount  of  the  esti- 
mate being  $623.  The  defendant  thereupon  employed  the  plain- 
tiff to  do  the  work  according  to  said  estimate,  but  during  its 
progress  certain  changes  theiein  were  made,  and  after  its  com- 
pletion, the  plaintiff  rendered  to  the  defendant  a  bill  for  extra 
work  amounting  to  $359.51,  making  an  aggregate  of  $982.51. 
During  the  progress  of  the  work,  $4:10  was  paid  the  plaintiff 
on  account,  but  when  the  bill  for  extras  was  rendered,  its 
amount  was  disputed  by  the  defendant,  she  claiming  that  the 
charges  were  too  high,  and  the  matter  was  placed  by  her  in 
the  hands  of  her  attorney,  to  whom  the  plaintiff  was  referred 
for  settlement 
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At  this  time  the  plaintiff  was  indebted  to  John  F.  Weare  & 
Co.  in  the  snm  of  $313  for  paints  and  oils  furnished  by  them 
for  the  work,  and  they  were  pressing  him  for  payment,  and 
threatening  to  take  steps  to  enforce  collection.  Several  inter- 
views took  place  between  the  plaintiff  and  the  defendant's 
attorney,  at  which  the  plaintiff  was  informed  of  the  defendant's 
objections  to  his  charges  for  extras,  and  it  was  finally  agreed 
between  them  that  in  full  settlement  of  the  account  the  defend- 
ant should  pay  Weare  &  Co.  for  the  plaintiff  $313,  the  amount 
of  their  account  against  him,  such  payment  to  be  made  by  the 
acceptance  of  an  order  to  be  drawn  on  her  by  the  plaintiff  for 
that  amount,  payable  to  Weare  ifc  Co.  The  following  order 
was  thereupon  drawn  up  by  said  attorney,  which  the  plaintiff 
signed,  after  appending  thereto  above  his  signature  the  words 
in  italics : 

"Chicago,  July  16,  1877. 

"  Miss  Emma  Ritchib  Please  pay  to  John  F.  Weare  &  Co. 
the  sum  of  $313,  in  full  payment  of  all  demands  I  may  have 
against  you  for  work  and  labor  done  and  materials  furnished 
in  repairing  house  No.  122,  4th  avenue,  in  the  city  of  Chicago. 
There  being  a  dispute  as  to  the  amount  of  work  and  contract 
under  which  the  same  was  done,  it  is  hereby  understood  and 
agreed  by  me  that  the  above  amount  shall  be  paid  to  said 
Weare,  and  the  payment  is  accepted  by  me  as  a  compromise 
settlement  of  all  accounts  between  myself  and  said  Ritchie  to 
this  date.  /  sign  under  the  compulsory  note  to  pay  my  just 
hills  due  Mr.  John  F.  Weare.^^ 

"  L.  Cheeest." 

The  following  acceptance  was  written  on  the  order  by  the 
attorney  at  the  time  it  was  drawn,  and  afterwards  signed  by 
the  plaintiff: 

"I  hereby  accept  the  above  order  for  the  amount  above 
stated,  in  full  of  all  my  indebtedness  to  said  Cherest  to  -this 
date.'' 

"  Emma  Ritchie." 

The  order  thus  accepted  was  delivered  by  the  plaintiff  by 
John  F.  Weare  &  Co.,  and  afterwards  paid  in*  full  by  the  defend- 
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ant  After  its  payment  the  plaintiff. brought  this  suit  to 
recover  the  balance  of  his  account,  and  on  the  trial  in  the  conrt 
below,  before  a  jury,  recovered  a  verdict  for  $260.51,  the  full 
amount  of  such  balance,  for  which  sum  and  costs  the  court, 
after  overruling  the  defendant's  motion  for  a  new  trial,  rendered 
judgment  in  favor  of  the  plaintiff. 

Mr.  Frank  Baker,  for  appellant;  that  it  a  party  accepts  an 
offered  compromise  his  claim  is  settled,  and  no  protest  can  vary 
the  result,  cited  Preston  v.  Grant,  34  111.  201;  McDaniels  v. 
Lapham,21Vt.222;  Donohnev  Woodbury,  6  Cnsh.  150:  Bull 
v.  Bull,  43  Conn.  455;  RosenmuUer  v.  Lampe,  89  III.  212. 

Mr.  George  W.  Cass,  for  appellee;  that  a  memoranda 
attached  to  a  contract  will  be  considered  apart  of  the  contract, 
and  will  qualify,  change  or  limit  the  effect  and  scope  of  the 
provisions  contained  in  the  body  of  the  instrument,  cited  Bar- 
nard V.  Cushing,  4  Met.  230;  Thatcher  v.  Blodgett,  16  Vt.  26; 
Wait  V  Pomeroy,  20  Mich.  426;  Effinger  v.  Richards,  35  Miss. 
540;  Mueller  v.  Dobschutz,  89  111.  176. 

An  agreement  to  receive  a  less  sum  in  payment  of  a  greater 
is  not  binding  on  the  promisor,  for  want  of  a  sufficient  consid- 
eration: Titsworth  v  Hyde,  54  111.  386;  Otto  v.  Klauber,  23 
Wis.  471 ;  Ogborn  v  Hoffman,  52  Ind.  439;  2  Parsons  on  Con- 
tracts, 618. 

*  Bailey,  J  We  are  at  a  loss  to  understand  the  theory  upon 
which  the  jury  found  a  verdict  for  the  plaintiff,  or  the  princi- 
ple upon  which  the  court  below  overruled  the  defendant's  mo- 
tion for  a  new  trial.  The  plaintiff's  claim  for  extra  work  was 
unliquidated,  eithci  by  a  previous  agreement  or  a  subsequent 
accounting,  and  the  evidence  is  clear  and  nndisputed  that  the 
amount  which  he  was  entitled  to  charge  was  in  dispute  between 
him  and  the  defendant.  He  had  fixed  his  own  prices,  but  the 
defendant  had  refused  to  assent  to  them,  and  consequently 
there  existed  between  them  a  controversy  in  relation  to  a  mat- 
ter about  which  they  might  fairly  differ.  A  compromise  of 
such  a  dispute  is  based  upon  a  sufficient  consideration  and  is 
bindinff. 
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The  evidence,  even  without  reference  to  the  recitals  of  the 
order  and  acceptance,  renders  it  entirely  clear  that  the  matters 
in  dispute  were  convassed  by  the  parties  and  a  compromise  and 
settlement  arrived  at,  by  which  the  defendant  was  to  pay  the 
plaintiffs  indebtedness  to  Weare  &  Co.  in  full  satisfaction  of 
her  account  with  him.  The  only  witnesses  who  testified  were 
the  plaintiff  himself,  and  the  attorney  who  acted  for  the  de- 
fendant in  negotiating  the  compromise.  The  agreement  is 
fully  and  satisfactorily  shown  by  the  testimony  of  the  attorney 
and  is  not  disputed  by  that  of  the  plaintiff.  To  consummate 
such  agreement,  the  order  read  in  evidence  was  drawn  and 
aox?epted  and  subsequently  paid.  "We  are  unable  to  see  wliy 
the  defense  of  an  accord  and  satisfaction  is  not  fully  established 
by  this  evidence. 

Moreover,  the  terms  and  consideration  of  the  agreement  are 
fully  set  out  in  the  order  and  acceptance.  In  the  order,  it  is 
expressly  agreed  that  the  amount  paid  Weare  &  Co.  should  be 
in  full  of  all  the  plaintiff^s  demands  for  work  and  labor  done 
and  materials  furnished  in  repairing  tlie  defendant's  house,  and 
was  ac<jepted  by  the  plaintiff  as  a  compromise  settlement  of  all 
accounts  between  himself  and  the  defendant  to  that  date.  By 
the  acceptance  the  amount  covered  by  the  order  is  declared  to 
be  in  full  of  all  the  defendant's  indebtedness  to  the  plaintiff. 
This  language  is  clear  and  unequivocal,  and  leaves  no  room 
for  construction. 

But  it  is  urged  that  because  of  the  words  written  by  the 
plaintiff  at  the  foot  of  the  order  before  signing  it,  it  must  be 
held,  either  that  his  assent  was  not  in  fact  given  to  the  proceed- 
ing recitals  and  stipulations,  or  that  his  assent  was  given  un- 
der compnlsion  or  duress,  and  that  in  either  case  those  stipula- 
tions and  recitals  are  not  binding  upon  him. 

It  is  exceedin2:ly  difficult  to  extract  from  those  words  any 
definite  or  sensible  meaning  whatever,  and  much  less  can  wo 
give  them  the  effect  contended  for.  The  words  are,  "  I  sign 
under  the  compulsory  note  just  to  pay  my  just  bills  due  Mr. 
John  F.  Weare."  If  we  are  to  understand  him  to  mean,  as 
he  probably  did,  that  he  was  induced  to  sign  the  order  by  rea- 
son of  his  desire  to  obtain  thereby  the  means  to  pay  a  just 
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debt  which  he  was  extremely  anxious  to  satisfy,  we  see  in  his 
language  nothing  Inconsistent  with  any  of  the  preceding  terms 
of  the  order,  or  which  imputes  to  the  defendant  the  exercise  of 
any  compulsion  or  duress.  The  most  that  can  be  said  of  this 
language  is,  that  it  expresses  the  motives  by  which  the  plaint- 
iff was  actuated  and  controlled  in  accepting  the  defendant's 
proposition  for  a  compromise.  But  no  rule  is  better  settled 
than  that  where  a  party  is  induced,  without  fraud,  to  enter 
into  a  contract  upon  a  suflScient  consideration,  the  motives  or 
purposes  by  which  he  was  actuated  in  giving  his  assent,  are 
wholly  immaterial. 

Even  if  we  were  to  regard  these  words  as  intending  to  im- 
pute to  the  defendant  compulsion  or  duress,  the  evidence  is 
clear  that  no  compulsion  whatever  was  in  fact  used,  but  that 
the  plaintiff  was  left  entirely  at  liberty  to  accept  or  reject  the 
offer  of  compromise  as  his  preferences  or  interests  might  dic- 
tate. The  fact  that  he  was  in  great  need  of  money  to  pay  the 
claims  of  creditors  who  were  threatening  him  with  legal  pro- 
ceedings, has  no  tendency  to  make  out  a  case  of  compulsion. 
It.  may  have  furnished  and  probably  did  furnish  a  motive  for 
accepting  a  proposition  to  receive  as  a  compromise  a  'portion 
of  his  claim  in  lieu  of  the  whole,  but  it  cannot  be  said  to  have 
interfered,  in  any  legal  sense,  with  his  entire  freedom  of  action 
in  dealing  with  defendant. 

Nor  can  the  words  written  by  the  plaintiff  above  his  signa- 
ture be  regarded  as  evidence  of  an  intention  to  withhold  his 
assent  from  so  much  of  the  order  as  recites  and  evidences  a 
compromise,  and  to  avail  himself  of  the  residue  of  the  instru- 
ment. We  know  of  no  rule  of  interpretation  by  which  such 
intention  can  be  derived  from  the  words  employed.  Such  is 
not  their  meaning.  They  indicate,  if  anything,  that  the  plain- 
tiff executed  the  instrument  as  an  entirety,  that  he  might 
thereby  obtain  the  means  to  pay  a  just  and  pressing  debt. 

The  evidence  clearly  establishes  a  valid  compromise  of  the 
account  in  dispute,  and  a  payment  and  satisfaction  by  the  de- 
fendant of  the  amount  agreed  upon.  On  this  subject  the  evi- 
dence  is  all  one  way.  These  facts  constitute  a  complete  de- 
fense.    It  follows,  then,  that  the  verdict  is  wholly  unsupported 
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by  the  evidence,  and  that  the  court  erred  in  refusing  to  set  it 
aside  and  to  award  a  new  trial.  The  judgment  will  therefore 
be  reversed  and  the  cause  remanded. 

Eeverded  and  remanded. 


Howell  Strong 

V. 

Monroe  N.  Lord  et  al. 

1.  Contracts  for  sale  op  land — ^Must  be  in  writing. — By  the  Stat- 
ute of  Frauds,  contracts  for  the  sale  of  lands  or  any  interest  in  them,  except 
an  interest  not  to  extend  beyond  the  period  of  one  year,  are  required  to  be  in 
writing. 

2.  Eyidencb  of  such  contracts— Not  by  parol— Cross-examina- 
tion.— ^A  witness  upon  cross-examination  cannot,  when  it  appears  that  the 
contract  of  sale  was  in  writing,  be  required  to  state  the  contents  of  such 
contract,  no  notice  having  been  given  to  produce  the  writing. 

3.  Incompetent  evidence. — ^The  only  evidence  in  this  case  upon  which 
to  base  the  decree,  was  thai  drawn  from  complainant  upon  cross-examination 
to  the  effect  that  he  had  entered  into  a  written  contract  for  the  sale  of  the 
lands  in  question,  and  giving  the  contents  of  such  contract,  and  this  being 
incompetent  under  the  rule  above  stated,  there  is  nothing  on  which  to  sus- 
tain the  decree. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson^  Judge,  presiding.  Opinion  filed  May  4, 
1881. 

Mr.  E.  A.  Crane  and  Mr.  Levi  Speague,  for  appellant;  that 
even  if  other  parties  were  interested  by  private  agreement  with 
appellant  in  the  purchase,  and  made  him  their  trustee,  it  would 
be  no  defense  to  appellees,  as  appellant  would  be  liable  to  his 
cestui  que  trusty  cited  Gibbs  v.  Blackwell,  37  111.  191;  Cald- 
well V.  Lawrence,  84  111.  161;  Story's  Eq.  PI.  276. 

They  would  not  be  necessary  parties;  Barbour  on  Parties, 
336;  Story's  Eq.  PI.  144;  Corbett  v.  Schumacker,  83-  111.  403; 
Marsh  v.  Green,  79  111.  385;  Eose  v.  Swann,  56  111.  37;  Scott  v. 
Moore,  3  Scam.  306. 

Courts  will  not  adjust  equities  between  participants  in  fraud: 
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Vandyke  v.  Walton,  88  III.  444;  Upham  v.  Dickinson,  38 
Mich.  338 ;  Keed  v.  Peterson,  91  111.  288. 

If  such  parties  do  not  interplead  it  may  be  presumed  the 
trustee  represents  their  interests:  Martin  v.  Dryden,  1  Gihn. 
487;  Story's  Eq.  PI.  97. 

If  they  were  necessary  parties  it  was  error  to  overrule  ap- 
pellant's motion  to  amend  in  that  i-espect,  and  allow  them  to 
disclaim:  Marsh  v.  Green,  79  111.  385;  Gregg  v.  Brower,  67 
111.  525;  Howell  v.  City  of  Peoria,  90  111.  104;  Lewis  v.  Lam- 
phere,  79  111.  187;  Kennedy  v.  Kennedy,  66  111.  190. 

Courts  of  equity  have  jurisdiction  in  cases  like  this:  Story's 
Eq.  PL  66;  Adams'  Eq.  57;  Truett  v.  Wainwright,  4  Gilm.  418; 
Norton  v.  Hixon,  25  111.  440;  Babcock  v.  McCament,  53  III. 
215;  Kennedy  v.  Northrop,  5  111.  148;  Jones  v.  Neely,  72  111. 
449;  Lewis  v.  Lamphere,  79  111.  187. 

Fraud  vitiates  all  contracts:  Allen  v.  Millison,  72  111.  201; 
McDonald  v.  Fithian,  1  Gilm.  269. 

Lord  was  agent  for  appellees  and  acted  for  appellant  without 
disclosing  his  agency,  and  appellant  may  rescind:  Norris  v. 
Taylor,  49  111.  17;  Fish  v.  Leser,  69  111.  394;  Mitchell  v. 
McDougall,  62  111.  498;  Tewksbury  v.  Spruance,  75  UL  187; 
Pensonneau  v.  Bleakely,  14  111.  15. 

The  right  to  rescind  does  not  depend  upon  whether  appel- 
lee's agent  misrepresented  to  appellant:  Eldridge  v.  Walker, 
60  111.  230;  Case  v.  Ayers,  65  111.  142;  Whitney  v.  Roberts, 
22  111.  381;  Mathews  v.  Hamilton,  23  111.  470. 

Appellees  are  bound  by  the  acts  of  their  agent  although 
done  without  their  knowledge:  Noble  v.  Cunningham,  74  111. 
51;  Tenney  v.  Foote,  95  111.  100;  Hopkins  v.  Snedaker,  71  III 
449;  Wolf  V.  Mills  56  111.  360. 

When  fraud  is  charged  no  tender  is  necessary:  Allen  v. 
Millison,  72  111.  201;  Bd.  Sjip'rs  v.  Henneberry,  41  III.  180; 
Webster  v.  French,  11  111.  254. 

Mr.  Georgb  0.  Christian,  for  appellees;  that  appellant 
must  be  able  to  restore  what  he  has  received  before  he  can  re- 
scind, cited  Cunningham  v.  Fithian,  2  Gilm.  650;  McDonald 
V.  Fithian,  1  Gilm.  269. 
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McAlltstbb,  p.  J.  This  was  a  bill  in  chancery  brought  in 
the  Superior  Court  of  Cook  county,  by  appellant  against  appel- 
lees, for  the  purpose  of  obtaining  a  decree  of  that  court  re- 
scinding a  contract  of  purchase  on  tlie  part  of  appellant,  and 
Bale  on  the  part  of  certain  of  the  appellees,  of  real  estate  situ- 
ate in  said  county,  and  that  restoration  be  made  to  appellant 
of  purchase-money  paid  by  him,  on  the  ground  that  he  was 
induced  to  enter  into  such  transaction  by  means  of  fraud  prac- 
ticed upon  him  by  certain  of  the  appellees. 

There  was  a  hearing  in  the  court  below,  upon  bill,  answers, 
replications  and  proofs,  introduced  on  behalf  of  appellant,  and 
a  decree  passed  finding  the  equities  with  the  defendants,  and 
dismissing  complainant's  bill  with  costs.  He  brings  the  case 
to  this  court  by  appeal. 

The  evidence  introduced  on  the  part  of  the  complainant  be- 
low, and  as  to  which  there  was  no  conflict,  the  defendants  not 
producing  any  direct  testimony,  was  in  onr  opinion,  suflScient 
to  sustain  the  charge  of  fraud  in  the  bill,  and  to  justify  the 
granting  the  relief  prayed,  so  far  as  that  branch  of  the  case  is 
concerned.  The  counsel  for  appellees  conceded  in  his  argu- 
ment that  the  evidence  on  the  part  of  complainant  below, 
standing  as  it  did,  unrebutted,  proved  the  fraud  charged  in  the 
bill,  and  that  therefore  he  should  not  discuss  that  question ; 
but  sought  to  sustain  the  decree  of  the  court  below,  finding  the 
equities  with  the  defendants,  and  dismissing  complainant's  bill 
on  the  sole  ground  that  it  appeared  from  complainant's  own 
testimony  that  by  his  own  acts  he  was  not  in  a  condition  to 
restore  to  appellees  the  title  to  the  premises  as  he  received  it 
from  them,  citing  the  cases  of  Cunningham  v.  Fithian,  2  Gil- 
man,  650;  and  McDonald  v.  Fithian,  1  Id.  269. 

The  bill  alleges  that  the  complainant  immediately  on  dis- 
covering the  fraud,  prepared  and  tendered  to  the  respective  par- 
ties a  quit-claim  deed  of  the  premises,  and  also  an  offer  to  re- 
•  convey  to  them. 

The  only  evidence  on  which  the  position  of  appellees'  coun- 
sel is  based,  respecting  appellant's  inability  to  restore  what  he 
i^eceived  from  appellees  is,  thatiii>on  cross-examination  of  com- 
plainant,  the  court  permitted  appellee's  counsel,  against  the  ob- 
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jection  of  complainant,  and  without  anj  notice  having  been 
given  to  the  latter  to  produce  the  written  contracts,  to  ask  the 
following  qnestions  :  Did  yon  ever  sell  or  agree  to  sell  or  con- 
vey  to  any  other  person  than  Win.  M.  Eoe,  any  interest  in  said 
100  feet,  or  in  the  contract  or  agreement  under  which  the  same 
was  purchased  by  you  ?  Ans.  Yes,  sir.  Qnes.  With  whom 
did  you  make  such  contracts,  and  what  were  they  ?  Ans. 
With  Robert  M.  Eoe  and  Charles  Roe.  Ques.  Were  both  of 
said  contracts  in  writing  ?  Ans.  Yes,  sir.  Ques.  Have  you 
the  contracts  in  your  possession  or  under  your  control  1  Ans. 
Yes.  sir;  they  are  in  the  hands  of  Mr.  Crane,  my  solicitor. 
Ques.  Has  the  money  the  said  Charles  Roe  and  Robert  M.  Roe 
respectively  agreed  to  pay  under  said  contracts,  been  paid  to 
3'ou  ?  Ans.  Yes,  sir.  Ques.  Have  you  conveyed  by  deed  to 
those  persons,  or  to  any  one  for  them  their  interests  ?  Ans. 
No,  sir. 

There  were  other  qtiestions  and  answers  upon  the  same  sub- 
ject, which  were  excluded  by  the  court  from  the  evidence,  so  it  is 
not  necessary  to  state  them.  The  only  evidence  therefore,  upon 
which  the  court  below  acted  in  finding  as  it  did,  and  upon  which 
appellee's  counsel  pretends  to  justify  that  finding,  is  that  as 
above  stated.  So  that  the  only  question  for  us  to  determine 
is,  whether  there  was  any  competent  evidence  to  support  the 
finding  of  the  court  upon  the  ground  relied  on  by  appellee's 
counsel. 

By  the  Statute  of  Frauds,  contracts  for  the  sale  of  lands  or 
any  interest  in  them  except  an  interest  not  to  extend  beyond 
the  period  of  one  year,  are  required  to  be  in  writing.  It  is  not 
pretended  that  there  was  any  evidence  of  possession  by  Charles 
and  Robert  Roe,  or  either  of  them.  In  order  therefore  to  vest 
tliera  or  either  of  them  with  any  interest  in  the  land  in  ques- 
tion, it  was  necessary  that  there  should  have  been  a  contract 
of  sale  in  writing,  or  of  which  tliei-e  was  some  memorandum 
in  writing  signed  by  complainant,  or  some  agent  autiiorized by 
him  in  writing  to  sign  the  same.  If  what  was  drawn  out  of 
complainant  on  cross-examination  as  above  stated  amounts  to 
evidence  of  his  having  executed  written  contracts  for  the  sale 
of  the  whole  or  a  portion  of  the  land  in  question  to  the  BoeSf 
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for  a  consideration  which  Iiad  been  paid,  then  it  ia  manifest 
that  it  was  compelling  such  party  on  cross-examination  and 
against  his  objections,  to  orally  testify,  not  only  to  the  fact  of 
the  execution  of  such  contracts,  but  to  a  certain  extent  to  their 
contents  also,  without  having  given  him  any  notice  to  produce 
the  writings,  and  when  such  matter  was  material  to  a  point  in 
issue  in  the  cause. 

If  this  was  not  competent  and  is  the  only  evidence  in  the 
record,  tending  to  show  complainant's  inability  to  place  the 
defendants  in  statu  qxio  in  respect  to  the  land  in  question, 
then  it  follows  that  the  decree  of  the  court  below  rests  solely 
upon  incompetent  evidence,  and  is  therefore  erroneous.  It  is 
not  claimed  by  appellee's  counsel  that  there  was  any  other 
evidence  upon  this  subject,  except  that  tjhe  appellant  before 
suit  commenced  prepared  and  tendered  to  appellees  respect- 
ively a  quit-claim  deed  of  the  premises. 

It  is  clear  to  us  that  the  statute  making  parties  competent 
witnesses  (R.  S.  1874  p.  488),  places  them  in  the  same  posi- 
tion where  they  are  competent  as  any  other  witnesses;  and 
the  only  rule  of  evidence  which  is  thereby  changed  is,  that  if 
it  be  claimed  that  any  such  .party  to  a  suit  offered  as  a  wit- 
ness has  been  convicted  of  any  crime,  the  fact  of  such  convic- 
tion may  be  proved  by  parol,  without  the  production  of  the 
record,  as  impeaching  evidence. 

The  foundation  of  the  rule  which  would  exclude  parol  evi- 
dence under  the  circumstances  in  this  case,  is  to  be  found 
in  the  general  rules  of  evidence,  in  which  the  writing  stands 
higher  in  the  scale  than  parol  testimony;  and  when  treaties  are 
reduced  into  writing,  such  writing  is  taken  to  express  the  ulti- 
mate sense  of  the  parties,  and  is  to  speak  for  itself.  Indeed 
nothing  is  so  familiar  as  this  idea.  At  nm  pritLSy  when  an 
agreement  is  spoken  of,  the  first  questioix  always  asked  is, 
whether  the  agreement  is  in  writing.  If  so,  there  is  an  end 
of  all  parol  evidence;  for  when  parties  express  their  meaning 
with  solemnity  this  is  very  proper  to  be  taken  as  their  final 
sense  of  the  agreement.  In  the  case  of  a  contract  respecting 
land,  this  general  idea  receives  weight  from  the  circumstance 
that  you  cannot  contract  at  all  on  that  subject  but  in  writing. 
Emery  v.  Mohler,  69  III  226-7. 
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Oral  evidence  cannot  be  substituted  for  any  instrument  in 
writing  (which  is  not  merely  the  memorandum  of  some  other 
fact)  the  existence  of  which  instrument  is  disputed,  and  its 
production  material  to  the  issue  between  the  parties,  or  to  the 
credit  of  witnesses.  One  advantage  derived  from  the  appli- 
cation of  this  rule  is,  that  the^conrt  acquires  a  knowledge  of 
tlie  whole  contents  of  the  instrument,  which  may  have  an  ef- 
fect very  different  from  a  statement  of  a  part.  1  Phil.  Ev. 
*575.  See  observations  of  Lord  Tenterden,  C  J.,  in  Vincent 
V.  Cole,  Mood.  &  Malk.  257;  Cross  v.  Bryant  et  al.  2  Scam.  36. 

The  above  are  general  rules;  but  the  more  direct  question 
with  which  we  are  concerned  is,  do  these  rules  hold  as  to  a 
cross-examination  of  a  witness?  Greenleaf  has  a  statement  of 
the  doctrine  in  conformity  with  the  general  current  of  author- 
ities. In  speaking  of  a  cross-examination,  he  says:  ^^The 
counsel  will  not  be  permitted  to  represent  in  the  statement  of 
a  question  the  contents  -of  a  letter,  and  to  ask  the  witness 
whether  he  wrote  a  letter  to  any  person  with  such  contents,  or 
contents  to  the  like  effect;  without  first  having  shown  to  the 
witness  the  letter,  and  having  asked  him  whether  he  wrote  that 
letter,  and  his  admitting  that  he  wrote  it  For  the  contents 
of  every  written  paper,  according  to  the  ordinary  and  well 
established  rules  of  evidence,  are  to  be  proved  by  the  paper 
itself,  and  by  that  alone,  if  it  is  in  existence.  "  1  GreenPf  Ev. 
Sec.  463;  and  again,  in  Sec.  465,  he  says:  ^^  A  witness  cannot 
be  asked  on  cross-examination,  whether  he  has  written  such  a 
thing,  stating  its  particular  nature  or  purport,  the  proper 
course  being  to  put  the  writing  into  his  hands,  and  to  ask 
whether  it  is  his  writing. 

There  is  no  doubt  but  these  are  the  well  established  rules,  as 
to  the  cross-examination  of  witnesses  generally,  as  to  the  con- 
tents of  any  writing.  And  we  are  of  the  opinion  that  the 
same  rules  are  applicable,  when  a  party  to  a  suit  offers  him- 
self as  a  witness  in  his  own  behalf.  And  it  was  so  held  in 
Darby  v.  Ousley,  1  Ilurlstone  &  N.  1.  There  the  party  with- 
out  any  notice  having  been  given  to  him  to  produce  a  certain 
book,  was  asked  the  question,  stating  the  particular  nature  or 
purport  of  the  book,  whether  his  name  appeared  in  it    The 
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qnestion  was  ruled  out  as  incompetent  The  barons  of  the 
Exchequer  held  it  was  properly  ruled  out  If  a  party  who  is 
made  a  competent  witness  under  the  statute  can  be  compelled 
to  testify  on  cross-examination  to  the  contents  of  written  in- 
struments, without  having  been  required  by  notice  to  produce 
them,  the  statute  would,  in  many  cases,  prove  a  snare  instead 
of  a  benefit  to  him. 

If  it  be  said  that  the  testimony  drawn  out  of  complainant) 
falls  short  of  testimony  by  parol  of  the  contents  of  the  writings, 
then  it  follows  that  the  court  below  had  no  testimony  compe- 
tent or  incompetent,  on  which  to  base  its  decree.  For  the 
error  indicated,  the  decree  of  the  court  below  will  be  reversed 
and  the  cause  remanded  for  further  proceedings;  and  com- 
plainant have  leave  to  amend  his  bill  in  respect  to  the  allen^ed 
contracts  between  him  and  said  Charles  and  Robert  M.  Roe. 

Reversed  and  remanded. 


Henry  H.  Shufeldt  et  al. 

V. 

Watts  S.  Carver,  ExV. 

1.  iNStTRANCE— Individual  liabilfty  op  stockholder.— The  words 
**  tnisCees  and  corporators  *'  as  used  in  the  sixteenth  section  of  the  act  of 
March  11, 1861,  to  incorporate  and  govern  fire,  marine  and  inland  insurance 
companies,  making  such  trustees  and  corporators  severally  liable  for  all  debts 
or  responsibilities  of  such  company,  to  the  amount  by  him  or  them  subscribed, 
include  stockholders  of  such  company. 

2.  Constitutional  law — Rights  undeb  special  charter. — Athough 
no  power  of  amendment  was  reserved  in  the  charter  in  this  case,  yet  it  is 
within  the  power  of  the  General  Assembly,  after  granting  such  charter,  to 
impose  such  a  liability  hy  subsequent  legislation. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding.    Opinion  filed  May  4, 

1881. 

This  was  an  action  of  debt,  brought  by  Henry  H.  Shufeldt 
et  al.,  creditors  of  the  Great  Western  Insurance  Company, 

Vol.  Yin.  » 
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against  Benjamin  Carver,  a  stockholder  in  said  company,  to  re- 
cover for  him  an"  amount  equal  to  the  amount  of  his  stock  in 
the  company,  upon  an  alleged  individual  liability  as  a  stock- 
holder. During  the  pendency  of  the  suit,  the  original  defend- 
ant died,  and  the  action  was  thereupon  revised  against  Watts 
S.  Carver,  his  executor. 

The  facts,  which  are  all  admitted  by  stipulation,  are  briefly 
as  follows:  The  plaintiffs  held  a  policy  of  insurance  against 
fire  for  $2,600,  running  from  August,  1871,  to  August,  1872, 
issued  to  them  by -said  company,  under  which  they  sustained 
a  total  loss,  October  9,  1871,  thereby  becoming  creditors  of 
the  company  to  that  amount.  On  the  6th  day  of  February, 
1872,  said  company  was  adjudicated  a  bankrupt,  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Illinois,  and  in  the  bankruptcy  proceedings,  the  plaintiff's 
claim  was  proved  and  allowed,  and  subsequently,  dividends  to 
the  amount  of  $400  were  paid  thereon  by  the  assignee. 

Said  company  was  incorporated  by  a  special  act  of  the  Gen- 
eral Assembly  of  Illinois,  approved  February  4, 1857,  and  was 
organized  prior  to  January  1,  1870.  -  No  provision  was  con- 
tained in  said  act  of  incorporation  imposing  upon  the  stock- 
holders in  the  company  any  individual  liability  to  the  creditors 
of  the  company,  nor  did  it  contain  any  reservation  of  power  in 
the  General  Assembly  to  make  subsequent  amendments  thereto. 

Benjamin  Carver  became  a  stockholder  in  the  company  Jan- 
uary 21,  1870,  a  certificate  for  fifty  shares  of  $100  each  in  its 
capital  stock  having  been  issued  to  him  that  day.  At  that 
time  he  paid  on  this  stock  twenty  per  cent,  or  $1,000,  and  after 
the  bankruptcy  of  the  company  and  before  the  commencement 
of  this  suit,  he  paid  the  balance  due  on  said  stock,  with  interest, 
to  the  assignee  in  bankruptcy. 

On  or  about  the  23d  day  of  August,  1870,  the  company  pro- 
ceeded to  increase  its  capital  stock,  under  and  in  the  compli- 
ance with  the  provisions  of  the  eighteenth  section  of  the  act 
of  the  General  Assembly,  entitled,  "  An  act  to  incorporate  and 
govern  tire,  marine,  and  inland  navigation  insurance  companies 
doing  business  in  the  State  of  Illinois,"  approved  March  11, 
1879,  and  did  so  increase  its  capital  stock,  and  issued  portions 
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of  said  increased  stock ;  but  said  Benjamin  Carver  had  no 
knowledge  of  and  took  no  part  in  said  proceedings  for  the  in- 
crease of  said  capital  stock,  and  never  ratified  or  confirmed  the 
same  in  any  way,  unless  he  did  so  by  being  a  stockholder  of 
said  company. 

Tlie  whole  amount  of  the  original  stock  of  said  company  has 
never  been  paid  in,  nor  has  any  certificate  thereof  been  record- 
ed, noT  has  the  whole  amount  of  the  increased  capital  stock 
been  paid  in  or  any  certificate  thereof  recorded.  Said  corpora, 
tion  continued  to  transact  the  business  of  fire  insurance  after 
said  23d  day  of  August,  1870,  and  np  to  about  the  time  of  its 
adjudication  of  bankruptcy  as  aforesaid. 

The  case  being  submitted  to  the  court  for  trial  without  a 
jury,  it  was  held  that  upon  the  foregoing  facts  the  plaintiflB 
were  not  entitled  to  recover,  and  judgment  was  accordingly 
rendered  for  the  defendant. 

Messrs.  Shufelt>t  &  Westover,  for  appellants;  as  to  the  lia- 
bility of  the  stockholder,  cited  Constitution,  1848,  Art.  X; 
Act  of  March  11, 1869;  Butler  v.  Walker,  80111.  375;  Tibbals 
V.  Libby,  89  111.  26;  Arenz  v.  Weir,  87  111.  142. 

Mr.  John  H.  Thompson,  for  appellee,  cited  Tibbals  v.  Libby, 
89  111.  26. 

Bailet,  J.  The  only  question  in  this  case  is  whether,  under 
the  facts  admitted  by  the  stipulation  of  counsel,  the  provisions 
of  the  sixteenth  section  of  the  "  Act  to  incorporate  and  to  gov- 
ern fire,  marine  and  inland  navigation  insurance  companies 
doing  business  in  the  State  of  Illinois,"  approved  March  11, 
1869,  applies  to  the  Great  Western  Insurance  Company  and 
its  stockholders. 

That  section  provides  that  the  trustees  and  corporators  of 
any  company  organized  under  said  act,  "shall  be  severally  lia- 
ble for  all  debts  or  responsibilities  of  such  company,  to  the 
amount  by  him  or  them  subscribed,  until  the  whole  amount  of 
the  capital  of  such  company  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  recorded,  as  hereinbefore  provided. " 

Section  nineteen  of  the  same  act  provides  that,  "  all  insur- 
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ance  companies  heretofore  organized  in  the  State  of  Illinois, 
and  now  doing  business  in  this  State,  are  hereby  bronght  un- 
der all  the  provisions  of  this  act,  except  that  their  capitals 
may  continue  of  the  amounts  and  character  named  in  and  au- 
thorized by  their  respective  charters,  during  the  existing  term 
of  such  charters;  and  the  investments  of  the  capital  and  assets 
of  such  companies  may  remain  the  same  as  prescribed  by 
their  charters,  anything  in  this  act  to  the  contrary  notwith- 
standing; and  such  companies  shall  also  be  entitled  to  all  the 
privileges  and  powers  granted  by  said  charters." 

Our  Supreme  Court,  in  the  recent  case  of  Gulliver  v, 
Eoelle,  not  reported,  has  elaborately  and  exhaustively  consid- 
ered the  two  sections  above  cited,  and  held,  that  the  words 
^^  trustees  and  corporators,"  in  the  sixteenth  section,  include 
stockholders,  and  that  an  exemption  of  stockholders  from  the 
liability  imposed  by  that  section,  is  not  among  the  rights  re- 
served to  existing  companies  by  the  various  exceptions  con- 
tained in  section  nineteen. 

A  further  question  arises  as  to  whether,  so  long  as  no  power 
of  amendment  was  reserved  in  the  charter  in  this  case,  it  was 
within  the  power  of  the  General  Assembly,  after  granting  such 
charter,  to  impose  such  liability  by  any  subsequent  legislation. 
This  question  also  has  been  fully  considered  by  the  Supreme 
Court  and  determined  in  the  affirmative,  in  the  recent  case  of 
Weidinger  v.  Spruance,  not  reported,  it  being  there  held  that 
no  constitutional  right  is  impaired  by  imposing  such  liability. 
These  questions  then,  are  not  open  to  debate  in  this  court,  but 
must  be  decided  in  accordance  with  the  principles  established 
by  the  cases  above  cited.  It  follows  that  under  the  admitted 
facts  of  this  case  the  plaintiffs  are  entitled  to  recover,  and  that 
the  judgment  must  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Charles  T,  Doxey 

V. 

Tallmadoe  E.  Spaids. 

Gaming  contract — Rbooysrt  of  consideration  paid. — ^Where  a  per- 
son deposited  with  another  a  watch  and  chain  as  margins  on  a  deal  in  grain, 
there  being  no  intention  on  the  part  of  either  party  that  any  grain  was  to  be 
delivered  or  received,  it  is  a  gambling  contract,  and  the  articles  so  deposited ' 
may  be  recovered  by  the  owner  in  an  action  of  trover. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
K.  S.  Williamson,  Judge,  presiding.  Opinion  filed  May  4, 
1881. 

Mr.  J.  D.  Adaib,  for  appellant;  that  the  contract  was  not 
an  illegal  one,  cited  Pixley  v.  Boynton,  79  111.  351;  Logan  v. 
Musick,81  111.  415;  Corbettv.  Underwood,  83  111.  324;  Cole  v. 
Milraine,  88  111.  349;  Sutton  v.  Tatham,  37  E.  C.  L.  25;  Saw. 
yer  v.  Taggart,  14  W.  P.  D.  Bush,  734;  Clarke  v.  Foss,  7  Biss. 
540. 

Testimony  outside  the  written  contract,  to  show  the  inten- 
tion of  the  parties,  is  not  admissible:  Baplee  v^.  Morgan,  2 
Scam.  561. 

Margins  are  nothing  more  than  sums  deposited  as  liquidated 
damages:  Gobble  v.  Linder,  76  LI.  157;  Beeves  v.  Stipp,  91 
111.  609. 

An  instruction  giving  prominence  to  an  isolated  fact  is 
erronfleous:  Tundt  v.  Hartrunft,  41  111.  9;  Chittenden  v.  Evans, 
41  111.  251;  Frame  v.  Badger,  79  111.  441;  C.  M.  &  St.  P.  K. 
R.  Co.  V.  Hall,  90  111.  42;  Protection  Life  Ins.  Co.  v.  Dill.  91 
111.  171. 

Mr.  Chables  A.  Gbeoobt,  for  appellee ;  that  this  was  a 
gambling  transaction  and  void,  cited  Webster  v.  Sturges,  7 
Bradwell560;  Lyon  v.  Culbertson,  83  111.  33;  Barnard  v. 
Backhous,  6  K  W.  Eep.  14 ;  Pickering  v.  Cease,  79  111.  328. 

It  was  a  wager :  Mer.  Trans.  Co  v.  Goodrich,  75  111.  554  ; 
Gregory  v.  King,  68  IlL  169 ;  Williams  v.  Wall,  60  Mo.  318  ; 
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Koch  V.  Branch,  44  Mo.  542  ;  Lyle  v.  Lindsay,  5  B.  Mon.  123; 
Popis,  Adm'r  v.  McKinney,  3  B.  Mon.  93. 

An  indorsment  of  a  draft  delivered  to  a  winner  on  a  gambling 
contract  is  void  :  Chapin  v.  Dake,  57  111.  295. 

Evidence  to  show  the  real  character  of  the  contract  is  ad- 
missible ;  Hewitt  v.  Dement,  57  III.  500 ;  Cooper  v.  Nock, 
27  111.  301 ;  1  Greenleaf  *s  Ev.  §  283. 

McAllister,  P.  J.  This  was  an  action  of  trover  bronght  by 
appellee  Spaids  against  appellant  Doxey  to  recover  of  the  lat- 
ter the  value  of  a  gold  watch-chain  and  other  property,  alleged 
to  have  been  wrongfully  converted  by  Doxey  to  his  own  use. 
There  was  a  trial  before  the  court  and  a  jury,  and  verdict  and 
judgment  against  the  defendant.  He  brings  the  case  here  on 
appeal. 

The  right  of  recovery  was  based  upon  the  ground  that  Spaids 
lost  said  property  in  a  gambling  transaction  with  Doxey,  the 
same  having  been  put  up  as  a  margin  in  certain  wagering  con- 
tracts in  grain,  wherein  there  was  no  intention  there  should  be 
an  actual  sale.  The  transaction  as  disclosed  by  the  evidence 
is  the  same  identical  matter  involved  in  the  case  of  the  Com- 
mercial National  Bank  of  Chicago  v.  Spaids.  W"e  there  dis- 
cussed the  questions  of  fact  upon  the  same  evidence  substan- 
tially as  contiiined  in  this  record,  and  held  that  the  evidence 
was  suflScient  to  warrant  the  jury  in  finding  the  transaction  to 
be  gambling  within  the  130th  section  of  the  Criminal  Code. 
We  are  of  the  opinion  that  the  evidence  in  this  record  was  not 
only  sufficient  to  justify  the  jury  in  finding  the  same  way  upon 
that  question,  but  also  to  find  that  the  transaction  was  in 
reality  one  between  Spaids  on  the  one  hand  and  Doxey  indi- 
vidually on  the  other;  and  that  the  use  of  the  name  of  tlie 
Chicago  Grain  and  Provision  Exchange — a  corporation — in 
the  contracts,  was  but  a  blind  for  gambling  carried  on  by 
Doxey  and  his  associate  Murray.  No  such  subterfuge  as  that 
Doxey  was  but  the  agent  of  such  corporation,  and  the  corpora- 
tion therefore,  to  be  regarded  as  the  winner  of  this  property, 
and  not  himself  can  be  made  successful,  and  the  statute  be  thus 
evaded.    The  contracts  were  illegal  and  void,  and  no  title 
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could  thereby  be  vested  in  the  corporation.  Doxej  unques- 
tionably, had  the  personal  control  of  the  property  in  question, 
when  Spaids  demanded  it  back  of  him  and  he  refused  to  return 
it.  That  was  evidence  of  a  wrongful  conversion  by  him.  But 
the  evidence  given  of  conversations  between  Spaids  and  him, 
and  the  fact  that  he  made  out  the  account  in  his  own  individ- 
ual name,  tend  to  show  he  was  the  real  party,  and  the  action 
well  brought  against  him. 

We  think  the  verdict  was  right  and  perceiving  no  error  in 
the  giving  or  refusing  instructions,   the  judgment  will  be 

affirmed. 

Affirmed. 


James  P.  Fogg  et  al. 

V. 

George  H.  Sidwell. 


Insubakcb  coMPAirr — Special  charter — Power  op  ajcendment. — 
Although  in  the  charter  of  the  insurance  company  in  question  in  this  case  no 
power  of  amendment  was  reserved  hy  the  act  granting  the  charter,  yet  the 
General  Assembly  had  the  power  to  amend  the  same  by  a  subsequent  law 
and  bring  such  company  under  the  provisions  of  the  general  law  relating  to 
the  liability  of  stockholders. 

Erbob  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.     Opinion  filed  May  4, 1881. 

This  was  an  action  of  debt,  brought  by  James  P.  Fogg  et 
al.,  creditors  of  the  Commercial  Insurance  Company  of  Chi- 
cago, against  George  H.  Sidwell,  a  stockholder  in  said  com- 
pany, to  enforce  his  personal  liability  to  the  creditors  of  the 
company.  The  declaration  alleges  in  substance  that  said 
company  is  a  corporation  created  and  organized  under  and  by 
virtue  of  an  act  of  the' General  Assembly  of  the  State  of  Illi- 
nois, entitled  **  An  act  to  incorporate  the  Commercial  Insurance 
Company,"  approved  February  10,  1865,  and  that  on  the  18th 
day  of  December^  1869,  said  company  was  existing  as  such 


Digitized  by 


Google 


552  Appellate  Courts  qf  Illinois. 

Fogg  V.  Sidwell. 

corporation,  and  engaged  in  the  business  of  insuring  property 
against  loss  or  damage  by  fire;  that  on  the  20th  day  of  Feb- 
ruary, 1867,  said  act  of  incorporation  was  amended,  said 
original  and  amendatory  acts  being  referred  to  and  made  a 
part  of  the  declaration;  that  up  to  the  9th  day  of  October, 
1871,  said  company  continued  to  have  its  principal  office  in 
the  city  of  Chicago,  and  continued  to  issue  policies  of  insur- 
ance against  fire;  that  September  18, 1869,  said  corporation, 
for  a  valuable  consideration,  issued  and  delivered  to  the  plain- 
tiffs a  policy  of  insurance  against  fire,  in  the  sum  of  $5,000, 
on  certain  of  their  property,  for  the  terra  of  one  year  then 
next  ensuing;  that  on  the  9th  day  of  October,  1871,  said  prop- 
erty was  totally  destroyed  by  fire,  and  that  notice  and  proofs 
of  said  loss  were  duly  served  on  said  company  by  the  plain- 
tiffs according  to  the  terms  and  conditions  of  the  policy;  that 
immediately  after  the  date  of  said  loss  said  company  became 
insolvent,  and  was,  on  the  9th  day  of  December,  1872,  adjudged 
a  bankrupt  by  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois;  that  in  the  proceedings  in  bank- 
ruptcy the  plaintiffs'  said  debt  was  duly  proved  and  allowed, 
but  that  only  a  dividend  of  three  per  cent,  had  been  paid 
thereon;  that  the  capital  stock  of  said  company  was  $300,000; 
that  the  whole  of  said  capital  had  never  been  paid  in,  or  a  cer- 
tificate of  such  payment  recorded  as  required  by  the  statute, 
but,  on  the  contrary,  not  more  than  about  one-half  of  the 
capital  stock  subscribed  had  ever  been  paid  into  said  company; 
that  on  said  9th  day  of  October,  1871,  and  at  the  time  the 
plaintiffs'  said  claim  accrued,  the  defendant  was  a  corporator 
and  stockholder  in  said  company  and  had  subscribed  for  and 
owned  fifty  shares  of  $100  each,  of  its  capital  stock;  that  by 
virtue  of  the  premises  and  by  force  of  the  statute  the  defend- 
ant became  individually  liable  to  the  plaintiffs  for  said  debt 
of  the  corporation,  to  an  amount  equal  to  the  amount  of  said 
stock  in  said  corporation  owned  and  subscribed  for  by  him,  to- 
wit,  $5,000. 

To  this  declaration  the  defendant  filed  a  general  demurrer, 
which  being  sustained  by  the  court,  judgment  was  rendered  m 
favor  of  the  defendant  for  costs.  To  reverse  said  judgment  tlie 
plaintiffs  have  brought  the  record  to  this  court  by  writ  of  error. 
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Mr.  F.  W.  Becker,  for  plaintiffs  in  error;  that  the  general 
law  of  1869  relating  to  insnrance  applies  to  the  charter  of  the 
company  in  question,  cited,  Butler  v.  Walker,  80  111.  345; 
Arenz  v.  Weir,  89  111.  25;  Tibbals  v.  Libby,  87  111.  142. 

Messrs.  Knickerbocker  &  IIoldom,  for  defendant  in  error; 
that  the  charter  is  a  contract  that  could  not  be  changed  by  a 
subsequent  legislation,  cited,  Farrington  v.  Tennessee.  5  Otto 
679;  The  People  v.  Piatt,  17  Johns.  215;  Dartmouth  Coll.  v. 
Woodward,  4  Wheat.  518;  Washington  Bridge  Co.  v.  Tlie 
State,  18  Conn.  65;  Angell  &  Ames  on  Corporations,  595. 

Bailey,  J.  In  the  original  act  of  incorporation  of  the  Com- 
mercial Insurance  Company  of  Chicago,  no  personal  liability 
was  imposed  upon  its  stockholders,  nor  was  any  power  to 
amend  said  charter  reserved  therein.  Such  power  was  reserved 
by  the  amendatory  act  of  February  20,  1867,  but  as  there  is  no 
averment  in  the  declaration  that  the  amendment  was  ever 
assented  to,  adopted  or  acted  upon  by  the  corporation,  such 
amendment  does  not  appear  to  have  been  binding.  The  case, 
then,  as  presented  by  the  record  before  us,  must  be  viewed  in 
all  respects  as  though  no  power  of  amendment  had  been  re- 
served. 

Was  the  sixteenth  section  of  the  act  of  March  11,  1879,  enti- 
tled, '*  An  act  to  incorporate  and  to  govern  fire,  marine  and 
inland  navigation  insurance  companies  doing  business  in  the 
State  of  Illinois,"  applicable  to  said  company  ?  We  have  de- 
cided this  precise  question  in  the  case  of  Shufeldt  et  al.  v.  Car- 
ver, executor,  etc.,  in  which  the  opinion  will  be  filed  simulta- 
neously with  this,  and  held,  on  the  authority  of  the  decisions 
of  the  Supreme  Court  in  Gulliver  v.  Roelle,  and  Weidinger  v. 
Spruance,  that  the  provisions  of  said  section  apply  to  insurance 
companies  chartered  prior  to  the  passage  of  that  act,  even 
hough  no  power  of  amendment  is  reserved  in  the  charter. 
Such  l)eing  the  law,  it  is  clear  that  the  demurrer  in  this  case 
should  liave  been  overruled. 

For  the  error  is  sustaining  the  demurrer,  the  judgment  will 
he  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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David  E.  Fraser  et  al. 

V. 

Robert  Ritchie,  ExV. 

1.  Corporations  —  Power  to  purchasb  their  capital  stock.— 
The  weight  of  authority  in  this  country  is  in  favor  of  the  power  of  a  corpo- 
ration to  purchase  its  own  capital  stock,  except  where  the  circumstances  are 
such  as  to  show  that  the  purchase  was  fraudulent  in  fact,  or  that  the  corpora* 
tion  was  insolvent,  or  in  process  or  contemplation  of  dissolution  at  the  time 
of  such  purchase. 

2.  Evidence  before  master.— Where,  upon  a  reference  to  a  master, 
the  order  of  reference  did  not  include  the  question  of  the  value  of  certain 
property  in  dispute,  proof  of  the  value  having  been  before  heard  in  open 
court,  it  was  error  to  allow  evidence  of  such  value  to  be  given  before  the 
master,  and  take  his  report  thereon. 

Errob  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  H.  Barnum,  Judge,  presiding.     Opinion  filed  June  14, 

1881. 

These  were  bills  in  chancery,  brought  in  the  Circuit  Court 
of  Cook  county,  by  appellees  against  appellant,  resulting  in 
decrees  for  the  complainants.  By  agreement  of  the  respective 
parties,  the  two  cases  were  heard  and  considered  together. 

The  first  or  Bitchie  bill  alleges  that  Agnes  Kitchie  loaned 
$12,000  to  the  Eagle  Works  Manufacturing  Company,  in 
November,  1871;  that  $2,000  was  repaid  her;  that  she  took 
from  them  two  notes,  made  by  Gage  Bros.  &  Rice,  on  October  10, 
1871,  for  $5,000,  each  bearing  8  per  cent,  interest,  and  indorsed 
by  said  company,  and  guaranteed  by  P.  W.  Gates,  and  the 
maker3  being  insolvent  and  the  notes  unpaid,  she  sued  the  in- 
dorser  and  obtained  judgment  against  said  Eagle  Works 
Manufacturing  Company  for  $13,580;  that  Mary  O'Conner 
loaned  said  Eagle  Works  Manufacturing  Company  $5,000,  on 
November  20,  1871,  at  10  per  cent,  interest;  that  they  repaid 
her  all  but  $2,675,  leaving  a  balance  due  for  which  she  has  re 
covered  judgment  against  said  Company  for  $3,180;  that 
executions  were  issued  on  both  said  judgments,  and  returned 
no  property  found,  etc.,  by  thesherifi';  charges  that  defend- 
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ants,  Fraser  &  Chalmers,  in  April,  1872,  purchased  of  said 
Eagle  Works  Manufacturing  Company  $30,000  worth  of  per- 
sonal property  to  it  belonging,  and  in  return  sold  and  sur- 
rendered  to  said  company  stock  of  said  Company  for  like 
amount,  and  charges  same  to  have  been  fraudulent  and  void  as 
against  complainants,  and  asks  that  said  property  be  subjected 
to  paymentof  complainant's  claims  and  surrendered  or  account- 
ed for  by  said  Fraser  &  Chalmers;  prays  for  a  receiver,  answer 
under  oath,  and  also  process,  etc 

The  answers  of  appellants,  Fraser  &  Chalmers,  were  put  in 
under  oath,  and  set  out  that  they  are  ignorant  of  nature  and 
amount  of  complainant's  claims  against  the  Eagle  Works 
Manufacturing  Company,  and  leaves  them  to  prove  tlie  same. 
Charges  that  same,  if  any,  originated  long  after  the  purchase 
of  property  by  defendants,  hereinafter  set  forth.  Sets  out  that 
in  January,  1872,  they  were  stockholders  of  said  Eagle  Works 
Manufacturing  Company,  the  whole  stock  of  the  company  be- 
ing about  $270,000,  and  owned  mostly  by  P.  W.  Gates,  its  Pres- 
ident; that  said  Company  was  then  flourishing  and  perfectly  sol- 
vent, but  that  tliey  were  compelled  to  sell  their  stock  by  said 
Gates,  and  on  January  12, 1872,  they  sold  about  $17,500  of  stock 
to  said  company  at  par,  and  received  personal  property  in  ex- 
change ;  that  said  stock  was  worth  largely  over  par  and  that 
the  transaction  was  an  unwilling  one  on  their  part,  the  property 
received  not  being  worth  as  much  as  the  stock  sold,  but  in 
entire  good  faith  and  fair  as  to  the  company,  and  only  unfair 
to  the  defendants ;  that  the  balance  of  their  stock  they  sold  to 
other  parties  at  par. 

Exhibits  attached  to  the  bill  showing  balance  sheet  of  the 
Eagle  Works  Manufacturing  Co.  Jan.  12,  1872,  with  net  sur-  / 
plus  of  $130,653. 

The  bill  in  the  Hubbard  case,  sets  out  judgment  in  favor  of 
complainant  for  $9,865.61  and  costs^  against  the  Eagle  Works 
Manufacturing  Co.,  April  12,  1879 ;  execution  returned  no 
property  found,  and  claims  that  the  indebtedness  to  complain, 
ant  was  contracted  in  1871.  The  remainder  of  the  bill  is  the 
same  in  substance  as  the  Bitchie  and  O'Connor  bill.  The 
Eagle  Works  Manufacturing  Company  was  made  a  party  de- 
fendanty  and  answered  admitting  the  allegations  of  this  bilL 
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The  decree,  Jannary  19,  1877,  finds  that  indebtedness  of 
Eagle  "Works  Manufacturing  Company  to  complainants  arose 
on  or  before  December  30,  1871,  to  wit:  $13,580  to  A. 
Eitchie,  $3,180  to  Mary  O'Connor,  and  $9,865.66  to  Mary 
Ann  Hubbard;  finds  judgments  against  Eagle  Works  Manu- 
facturing Company  on  same,  and  executions  unsatisfied;  finds 
that  Fraser,  on  December  30,  1871,  surrendered  $600  stock  to 
the  said  Eagle  Works  Manufacturing  Company  for  cash;  that 
on  the  same  day  Chalmers  surrendered  $1,520  in  stock  for 
same  ;  that  afterwards,  on  or  about  January  12,  1872,  Fraser  & 
Chalmers  jointly  sold  and  surrendered  $17,100  stock  to  the 
company  in  exchange  for  personal  property;  that  said  acts 
were  fraudulent  in  law,  and  void  as  against  complainants; 
that  of  the  property  so  bought  by  Fraser  &  Chalmers,  they 
have  on  hand  now  $15,319.15  worth  in  items,  as  reported  by 
the  master;  that  they  have  not  on  hand,  atid  are  both  to  ac- 
count for  in  money  $1,780  worth;  orders  Fraser  &  Chalmers 
jointly  in  30  days  to  pay  complainants  $1,780  cash,  to  be  di- 
vided among  them;  orders  Fraser  to  pay  $600,  and  Chalmers 
$1,520,  in  like  manner;  orders  Fraser  &  Chalmers  to  tnrn 
over  to  a  receiver  all  the  property  on  hand,  as  reported  by  the 
master,  to  the  amount  of  $15,319.15  worth,  to  be  applied  in 
payment  of  complainant's  said  claims. 

The  facts  for  the  most  part  were  agreed  upon,  being  pre- 
sented by  stipulation  of  the  parties;  and  so  much  thereof  as 
are  necessary  to  an  understanding  of  the  legal  questions  de- 
cided, appear  suflSciently  in  the  opinion  of  the  court. 

Mr.  Arthur  Ryerson  and  Mr.  E.  S.  Isham,  for  appellants; 
that  the  purchase  by  a  corporation  of  its  own  stock  is  not  con- 
structively fraudulent  or  void,  even  as  to  prior  creditors,  cited 
Wood  V.  Dummer,  3  Mason,  308;  Vose  v.  Grant,  15  Mass. 
505;  Spear  v.  Grant,  16  Mass.  9;  Curran  v.  Arkansas,  15  How. 
304;  Bartlett  v.  Drew,  57  N.  T.  587;  Dudley  v.  Price,  10  B. 
M.  84;  Bank  v.  St.  John,  25  Ala.  568;  Scott  v.  Eagle  Ins.  Co. 
7  Paige,  198;  Bank  v.  Chambers,  8  Smedes  &  M.  9;  Bigelow  v. 
Society,  11  Vt  283;  Taylor  v.  Miami  Ex.  Co.  6  Ohio,  218; 
Coleman  v,  Columbia  Oil  Co.  51  Pa.  St.  77;  0.  P.  &  S.  W.  E. 
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R.  Co.  V.  Marseilles,  84  111.  643;  City  Bank  v.  Bruce,  17  N.  Y. 
607;  Hartridge  v.  Eockwell,  R  M.  Charlt.  260;  Cooper  v. 
Frederick,  9  Ala.  738;  Angell  &  Ames  on  Corp.  §  280;  Brice 
on  Ultra  Vires,  175;  Cnrrj  v.  Woodward,  44  Ala.  305;  De- 
Peyster  V.  Ins.  Co.  6  Paige,  486;  Scott  v.  Ins.  Co.  7  Paige, 
198. 

Stockholders  are  not  trustees.  Directors  are  trustees,  but  as 
snch  they  bear  no  greater  relation  to  stockholder  than  to  a 
creditor:  Angell  &  Ames  on  Corp.  §313;  Verplanck  v.  Mer- 
cantile Ins.  Co.  1  Edw.  Ch.  87;  Bayliss  v.  Orm,  1  Freem.  174; 
Hodges  V.  Screw  Co.  11  R.  I.  312. 

Mr.  Oeoboe  Scoville  and  Mr.  Robert  Hervet,  for  ap- 
pellees; that  the  capital  stock  of  a  corporation  is  a  fund  set 
apart  for  the  payment  of  its  debts,  and  cannot  be  purchased 
by  the  corporation,  cited  Sanger  v.  Uptoh,  91  U.  S.  60;  An- 
gell and  Ames  on  Corp.  §  611;  Curran  v.  State,  15  How.  304; 
Sanger  v.  Hoag,  17  Wall.  610;  New  Albany  v.  Burke,  11 
Wall.  96;  Taylor  v.  Miami  Ex.  Co.  6  Ohio,  219;  Peterson  v. 
III.  Land  &  Loan  Co.  6  Bradwell,  257;  Union  Mut.  Life  Ins. 
Co.  V.  Frear  Stone  Co.  13  Chicago  Legal  News,  243;  Hartridge 
V.  Rockwell,  R.  M.  Charlt.  261;  C.  P.  &  S.  W.  R  R.  Co.  v. 
Marseilles,  84  111.  643. 

Wilson,  J.  The  principal  question  arising  in  this  case  re- 
lates to  the  power  of  a  corporation  to  purchase  its  own  capital 
stock. 

It  must  be  admitted  that  no  fixed  nor  very  well  defined  rule 
is  deducible  from  the  authorities  as  to  the  right  of  an  incorpo- 
rated company  to  use  its  corporate  funds  or  property  in  the 
purchase  of  its  stock.  The  doctrine,  as  commonly  stated  in 
general  terms  is,  that  the  capital  stock  of  a  corporation  consti- 
tutes a  trust  fund  for  the  payment  of  its  debts,  such  stock  be- 
ing regarded  as  a  substitute  for  the  personal  liability  which 
subsists  in  private  partnerships.  It  is  said  that  when  debts 
are  incurred,  a  contract  arises  with  the  creditors  that  the  capi- 
tal stock  or  property  of  the  company  shall  not  be  withdrawn 
or  applied  otherwise  than  to  the  satisfaction  of  their  demands; 
that  the  creditors  have  a  lien  upon  it  in  equity,  and  that  if  di- 
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verted  they  may  follow  it  as  far  it  can  be  traced,  and  subject  it 
to  the  payment  of  their  claims,  except  as  against  holders  who 
have  taken  it  bona  fide  for  a  valuable  consideration  withont 
notice.  2  Story,  Eq.  Sec.  1252;  Perry  on  Trusts,  Sec  217; 
Wood  V.  Dummer,  3  Mason,  308. 

This  principle,  as  a  general  proposition,  would  seem  to  be 
founded  in  reason  and  justice,  and  may  be  regarded  as  settled 
law.  But  it  remains  to  be  considered  whether  the  principle, 
as  stated,  is  one  of  universal  application,  admitting  of  no 
exceptions,  or  whether  it  is  limited  in  its  application,  de- 
pending upon  the  circumstances  of  each  particular  case,  the 
time  and  manner  of  its  application,  the  provisions  of  the 
charter  of  the  corporation,  the  nature  of  its  business,  etc. 

In  England  the  doctrine  seems  to  be  settled  that  corpora- 
tions, whatever  may  be  the  nature  of  their  business,  cannot, 
without  an  express  authority  in  their  charters,  deal  in  their 
own  stock. 

In  Brice  on  Ultra  Vires,  2d.  Am.  Ed.  94.  it  is  said:  "  There 
is  a  great  difference  between  dealing  in  the  shares  of  other 
companies  and  its  own.  Tlie  former  is  ordinary  business,  at- 
tended  with  the  usual  risks  of  ordinary  transactions,  but  the 
latter  tends  inevitably  to  breaches  of  their  duty  on  the  part  of 
the  directors,  and  to  fraud  and  rigging  of  the  market  on  the 
part  of  the  corporation;  consequently  a  corporation  to  possess 
such  power,  must  have  it  conferred  by  the  plainest,  and  most 
explicit  language  in  the  constating  instruments.'* 

The  current  of  American  authorities,  on  the  other  hand, 
seems  to  be  to  the  effect  that  under  certain  circumstances  and 
for  certain  purposes,  moneyed  corporations  and  corporations 
possessing  banking  powers,  and  in  some  instances  otlier  cor- 
porations, may  invest  their  funds  in  the  purchase  of  tlieir  own 
stock,  subject  to  certain  restrictions  and  limitations,  one  of 
which  is  that  it  shall  not  be  done  at  such  time  and  in  such 
manner  as  to  take  away  the  security  upon  which  the  creditors, 
^  of  the  corporation  have  the  right  to  rely  for  the  payment  of 
their  claims,  or  in  other  words,  so  as  not  to  diminish  the  fund 
created  for  their  benefit.  Each  case  must  therefore  depend 
upon  and  be  determined  by  its  own  facts  and  circamstances, 
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and  the  difficulty  sometimes  met  with  grows  out  of  the  prop- 
er application  of  the  rule  of  law  to  the  facts  of  the  particular 
case.  Bartlett  v.  Drew,  67  N.  Y.  687;  Curran  v.  Arkansas,  15 
Howard,  304;  Wood  v.  Dummer,  3  Mason,  308;  Spear  v.  Grant 
16  Mass.  9;  Taylor  v.  Miami  Exporting  Co.  6  Ohio  177;  Dud- 
ley V.  Price,  10  B.  Mon.  Bank  v.  St.  John,  25  Ala.  568;  Scott 
V.  Eao^le  Fire  Ins.  Co.  7  Paige,  198;  Bigelow  v.  Society,  etc. 
11  Vt.  283;  Perry  on  Trusts,  supra. 

In  many  of  the  cases  just  cited,  and  in  others  which  we  have 
examined,  the  refusal  of  the  courts  to  uphold  the  purchase  by 
the  corporation  of  its  stock,  was  placed  upon  the  ground  that  / 
the  corporation  was  at  the  tiine  insolvent,  or  that  tlie  stock  was 
surrendered  for  the  purpose  of  winding  up  the  company.  In 
other  cases  the  stock  was  not  purchased  and  held  by  the  cor- 
poration as  an  investment  of  its  funds,  but  was  immediately 
cancelled  and  never  re-issued,  thei-eby  diminishing  by  so  much 
the  capital  stock.  Under  such  circumstances  the  purchase  and 
cancellation  of  the  stock  was  held  to  be  in  fraud  of  the  rights 
of  creditors  in  lessening  the  fund  upon  which  they  had  the 
right  to  rely  for  their  protection.  We  shall  not  stop  to  quote 
from  the  cases  cited  nor  review  them  in  detail,  it  being  sufficient 
to  say  that  in  none  of  them  is  the  power  of  a  corporation  to 
purchase  its  stock  denied,  except  where  the  circumstances  were 
Buch  as  to  render  the  transaction  either  actually  or  construct- 
ively fraudulent,  either  as  to  creditors  or  to  other  stockholders 
of  the  corporation. 

In  Peterson  v.  111.  Land  and  Loan  Co.,  decided  by  this  court 
and  reported  in  6  Bradwell,  257,  it  was  not  intended  to  assert  the 
doctrine  that  a  corporation  had  no  power  under  any  circum- 
stances to  purchase  shares  of  its  own  stock.  In  that  case, 
Clapp,  a  stockholder,  surrendered  to  the  company  555  shares, 
or  mure  than  one-half  of  its  entire  capital  stock,  in  exchange 
for  real  estate  owned  by  the  company.  The  shares  were  not 
purchased  by  the  company,  and  held  by  it  as  an  investment, 
but  were  immediately  canceled  and  never  re-issued.  The  can- 
cellation of  the  stock  and  the  alienation  of  the  real  estate  was 
simply  an  extinguishment  of  more  than  half  the  assets  of  the 
corporation,  leaving  it  without  the  means  to  pay  its  creditors 
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in  full.  It  was  thus  practically  the  first  step  in  the  winding 
up  of  the  company.  We  then  said:  "  It  was  not  the  taking  of 
stock  pledged  for  the  payment  of  a  debt  due  to  the  company, 
nor  yet  a  purchase  of  the  stock  to  be  held  as  an  investmeut 
for  the  benefit  of  the  company  and  the  stockholders  generally. 
The  stock  was  never  re-issued,  but  was  canceled  and  extin- 
guished, thus  diminishing  by  more  than  one-half  the  entire 
capital  of  the  company.  The  company  conveyed  to  Clapp 
valuable  real  estate  in  exchange  for  his  stock,  and  thereby 
reduced  its  available  assets  to  the  extent  of  the  value  of  tlie 
property  conveyed.  If  it  could  do  this  with  one  shareholder, 
it  could  do  it  with  another,  until  there  should  be  neither  cap- 
ital stock  nor  corporate  property  remaining  out  of  which  to 
satisfy  creditors." 

As  will  be  perceived,  our  decision  was  based,  not  upon  the 
ground  of  an  entire  want  of  power  of  a  corporation  to  purchase 
its  stock,  but  that  under  the  circumstances  of  the  case  for  it 
to  do  so  was  in  fraud  of  the  rigtitsof  the  creditor.  And  upon 
principle,  we  think  it  would  be  pushing  the  doctrine  of  trusts 
as  applied  to  the  capital  stock  of  an  incorporated  company  too 
far  to  hold  that  it  takes  away  the  power  of  the  corporation  to 
purcliase  its  stoclc  under  any  and  all  circumstances,  for  this 
would  be  to  deprive  it  of  the  right  to  make  an  investment 
which,  in  a  given  case,  might  be  highly  advantageous  both  to 
the  creditor  and  the  corporation,  and  would  moreover  ignore 
all  distinctions  between  a  corporation  which  is  insolvent  or  in 
process  of  dissolution,  and  one  which  is  engaged  in  a  prosper- 
ous and  active  business,  with  abundant  means  to  meet  all  its 
obligations.  If,  in  contemplation  of  winding  up,  or  when  in- 
solvent, a  corporation  should  attempt  to  divide  its  effects 
among  its  stockholders,  either  directly  or  indirectly,  by  accept- 
ing a  surrender  of  their  stock  in  exchange  for  the  corporate 
property,  the  transaction  would  not  be  upheld  as  against  the 
equitable  rights  of  creditors:  and  this,  it  is  apprehended,  is 
the  limited  application  of  the  doctrine  which  the  American 
courts  and  text^writers  have  intended  when  speaking  of  the 
trust  character  of  capital  stock,  rather  than  that  general  and 
universal  application  which  would  deprive  a  corporation  of  all 
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power  and  diBcretion  in  respect  to  the  disposition  of  its  capital 
stock. 

Without  going  more  at  large  into  this  branch  of  the  case, 
our  conclusion  is  that  the  weight  of  authority  in  this  country 
is  in  favor  of  the  power  of  a  corporation  to  purchase  its  own 
capital  stock,  except  where  the  circumstances  are  such  as  to 
show  that  the  purchase  was  fraudulent  in  fact,  or  that  the  cor- 
poration was  insolvent  or  in  process  or  contemplation  of  disso- 
lution at  the  time  of  the  purchase. 

Most  of  the  cases  which  we  have  examined  were,  it  is  true, 
cases  relating  to  financial  or  commercial  corporations,  but  we 
are  unable  to  see  any  valid  grounds  for  holding  that  a  corpo- 
ration for  manufacturing  pnrposes  may  not,  as  between  itself 
and  its  creditors,  invest  its  surplus  earnings  in  the  purchase 
of  shares  of  its  stock,  which  would  not  apply  with  equal  force 
to  the  former  class. 

By  the  stipulation  of  the  parties,  it  is  admitted  that  the  pur- 
chase of  the  stock  by  the  company  from  Fraser  and  Chalmers 
was  entirely  fair,  and  made  by  both  parties  in  good  faith.  It 
is  admitted  that  at  the  time  of  the  purchase  the  company  was 
solvent,  and  had  assets  sufficient  to  pay  all  its  liabilities,  in- 
cluding the  capital  stock,  leaving  a  large  surplus;  that  the 
stock  was  worth  more  than  par,  and  known  to  be  so  by  all  the 
parties;  and  that  the  property  received  by  Fraser  and  Chal- 
mers in  exchange  for  the  stock  was  fairly  valued.  It  is 
admitted  that  the  stock  bought  of  Fraser  and  Chalmers 
was  not  surrendered  by  them  for  cancellation,  and  if  can- 
celed, was  not  canceled  until  after  they  had  ceased  to  be  mem- 
bers of  the  company,  except  as  to  $600  surrendered  by  Fraser, 
and  $1,520  by  Chalmers,  December  30,  1871.  It  is  also  ad- 
mitted  that  the  stock  was  not  surrendered  for  the  purpose  of 
winding  up  the  company,  and  that  no  winding  up  was  con- 
templated for  at  least  a  year  after  Fraser  and  Chalmers  sold 
their  stock  and  retired  from  the  company,  and  that  meantime 
the  company  continued  doing  a  prosperous  business. 

These  admitted  facts  exclude  all  actual  fraud,  and  if  the 
view  which  we  have  adopted  as  to  the  law  be  correct,  they  also 
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exclude  all  constrnctive  fraud,  and  place  the  transaction  beyond 
the  attack  of  creditors. 

In  the  view  we  have  taken  of  the  case,  it  becomes  nnneces- 
sary  to  determine  whether  the  claims  of  appellees  upon  which 
the  present  proceedings  are  based  originated  prior  or  subse- 
quent to  the  purchase  and  surrender  of  the  Fraser  and  Chalm- 
ei*s  stock,  or  to  pass  upon  the  third  point  made  by  appellants, 
namely:  that  if  appellees  are  entitled  to  any  relief  against 
Fraser  and  Chalmers,  it  was.  only  to  the  extent  of  recovering 
from  them  such  a  pro  rata  share  of  appellees*  claim  as  the 
amount  of  stock  surrendered  bears  to  the  whole  amount  of  the 
capital  stock  of  the  company.  Whether  if  a  proper  case  for 
relief  were  made  against  Fraser  and  Chalmers,  they  would  be 
chargeable  primarily  to  the  entire  amount  of  the  stock  surren- 
dered, leaving  them  to  such  redress  by  way  of  contribution 
from  their  co-stockholders  as  the  law  would  entitle  them  to, 
we  do  not  determine. 

Appellees  assigned  various  cross-errors,  none  of  which,  how- 
ever, do  we  think  can  be  sustained,  except  the  last,  viz:  that 
the  court  erred  in  not  finding  appellants  liable  to  pay  appellees 
the  sum  of  $350,  or  some  other  specific  sum  of  money  for  the 
value  of  one  Kochester  Boring  Machine  had  by  them  from 
said  company. 

It  appears  that  Fraser  and  Chalmers  received,  amongst  otKer 
property  of  the  company,  the  boring  machine,  which  was  in- 
ventoried at  $350,  and  was  claimed  to  be  of  that  value,  with- 
out paying  for  it.  Appellees,  as  creditors  of  the  company, 
claimed  that  amount  from  them,  but  the  claim  was  disallowed 
by  the  court.  The  two  Gates  testified  as  to  the  value  of  the 
articles  inventoried,  swearing  that  ail  the  articles  inventoried 
were  fully  worth  the  prices  stated  in  the  inventory. 

Wm.  J.  Chalmers  testified  before  the  master  that  the  boring 
machine  was  worthless  except  for  scraps,  and  did  not  exceed 
in  value  $15.  As  that  question  was  not  included  in  the  order 
of  reference,  the  testimony  was  objected  to  on  that  ground,  and 
exception  was  taken  to  its  introduction  and  the  finding  of  the 
master  on  that  subject.  The  exception  was  well  taken,  and 
should  have  been  sustained.    The  proof  of  value  had  been  taken 
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some  time  before,  on  the  hearing  before  the  court,  and  the 
court  apparently  not  desiring  anj  further  light  on  that  point, 
did  not  direct  the  master  to  take  any  proof  in  relation  thereto. 
For  the  reasons  hereinabove  indicated,  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded,  for  further 
proceedings  not  inconsistent  with  the  views  herein  expressed. 

Beversed  and  remanded. 


The  Home  National  Bank 

V. 

Levi  Newton, 

Banks—Right  to  apply  deposit  in  payment  of  debt  op  deposi- 
tor.— Where  a  depositor  in  a  bank  is  indebted  to  the  bank  by  bill,  note  or 
other  independent  indebtedness,  the  bank  has  the  right  to  apply  so  much  of 
the  funds  of  the  depositor  to  the  payment  of  his  matured  indebtedness  as 
may  be  necessary  to  satisfy  the  same..  So,  where  a  bank  held  the  note  of  a 
depositor  for  a  certain  sum,  the  bank  could  on  the  morning  of  the  last  day 
of  grace  upon  such  note,  apply  to  its  payment  any  money  of  the  depositor 
then  remaining  on  deposit  in  such  bank. 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
John  G.  Eogees,  Judge,  presiding.     Opinion  filed  June  14, 

1881. 

« 

Messrs.  Grant,  Swifi  &  Brady,  for  appellant;  upon  the 
right  of  a  bank  to  appropriate  a  depositor's  funds  to  the  pay- 
ment of  his  note  at  maturity,  cited  Morse  on  Banks,  37;  Mc- 
Dowell V.  Bank  of  Wilmington,  1  Harr.  369;  Dawson  v.  Keal 
Estate  Bank,  5  Pike,  283;  Mandevill  v.  Union  Bank,  9  Cranch, 
9;  Forster  v.  Clements,  2  Camp,  17. 

The  note  was  presentable  for  payment  and  payment  might 
be  demanded  at  any  time  during  banking  hours  of  the  last  day 
of  grace:  1  Daniell  on  Neg.  Inst.  §  600;  Leftly  v.  Mills,  4 
Term  R  170. 

If  a  bill  be  accepted  payable  at  a  banker's,  and  the  banker  is 
holder  at  maturity  that  fact  alone  amounts  to  presentment:  1 
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Daniell  on  Neg.  Inst.  §  636;  Nichols  v.  Goldsmith,  7  Wend. 
160. 

Presentment  of  the  check  at  the  bank  while  the  drawer  had 
funds  to  his  credit  on  deposit,  was  necessary  to  enable  the 
holder  to  recover  against  the  bank  :  Fourth  Nat.  Bank  v.  City 
Nat.  Bank,  68  lU.  898. 

Messrs.  E.  &  A.  Van  Buren,  for  appellee;  contending  that 
application  of  the  funds  on  deposit  could  not  be  made  nntil 
the  note  had  matured,  and  the  note  did  not  mature  until  the 
expiration  of  the  three  days  of  grace,  cited  McCley  v.  Babcock, 
1  Bradwell,  414  ;  Edwards  on  Bills,  §  525;  2  Parsons  on  Notes 
and  Bills,  296  ;  Outhort  v.  Ballen,  41  Barb.  33. 

A  banker's  lien  does  not  extend  to  the  money  left  on  deposit 
with  him  according  to  the  custom  and  usages  of  banks:  Fourth 
Nat.  Bank  v.  City  Nat.  Bank,  68  111.  398. 

The  moment  this  check  was  presented  the  holder  became 
entitled  to  payment  if  there  were  sufficient  funds  on  deposit : 
Munn  V.  Burch,  25  111.  35;  Brown  v.  Leckie,  43  111.  497. 

Wilson,  J.  This  was  an  action  brought  by  appellee,  Levi 
Newton,  against  the  Home  National  Bank  upon  a  check  drawn 
by  one  Newell  upon  the  bank  for  $66.50,  payable  to  the  order 
of  appellee.  Payment  was  refused  by  the  bank  on  the  ground 
of  want  of  funds  belonging  to  the  drawer. 

The  facts  are  substantially  these :  Newell  kept  a  general 
bank  account  as  depositor  with  the  bank.  On  September  21st, 
1878,  he  made  and  delivered  to  the  bank  his  promissory  note 
of  that  date,  for  $1,500,  payable  to  the  order  of  and  at  the  bank, 
ninety  days  after  date.  On  the  morning  of  December  23d, 
1878,  which  was  the  last  day  of  grace  on  Newell's  note,  and 
soon  after  the  opening  of  the  bank,  the  note  l)eing  unpaid,  and 
still  held  by  the  bank,  and  there  being  a  balance  of  $300  stand- 
ing to  the  credit  of  Newell  on  his  bank  account,  and  no  check 
or  other  order  of  Newell  having  been  presented  for  pay- 
ment,  the  bank  appropriated  and  applied  the  $300  balance  on 
Newell's  note.  On  the  same  day  about  half  past  eleven  o'clock, 
and  after  this  balance  had  been  so  applied,  several  checks  on 
the  bank,  and  among  them  the  ^  one  in  question,  drawn  by 
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Newell,  came  to  the  bank,  through  the  clearing  house,  for  pay- 
ment, but  were  returned  by  the  bank  unpaid,  for  the  reason 
that  there  were  no  funds  of  Newell  with  which  to  honor 
them.  • 

The  principal  question  for  determination,  is  whether  the 
bank  was  authorized  to  make  the  application  of  Newell's  bal- 
ance of  account  to  the  payment  of  his  note  at  the  time  it  did, 
or  whether  it  could  only  make  such  application  at  the  close  of 
business  hours  on  that  day. 

It  is  a  settled  principle  that  where  a  depositor  in  a  bank  is 
indebted  to  the  bank  by  bill,  note,  or  other  independent  indebt-' 
ednesF,  the  bank  has  the  right  to  apply  so  much  of  the  funds 
of  the  depositor  to  the  payment  of  his  matured  indebtedness, 
as  may  beinecessary  to  satisfy  the  same.  Morse  on  Banks  and 
Banking,  2d  Ed.  42,  et  seq,;  Daniell  on  Negotiable  Instru- 
ments; Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94. 

And  the  same  rule  obtains  where  a  depositor  makes  l^s  pa- 
per to  third  persons  payable  at  the  bank.  As  it  is  the  duty 
of  the  bank  to  pay  its  customei's'  checks,  when  in  funds,  so  at 
least  it  has  authority,  if  it  is  not  under  actual  obligation  to 
pay  his  notes  and  acceptances  made  payable  at  the  bank.  It  is 
a  presumption  of  law  that  if  a  customer  does  so  make  payable 
or  negotiable  at  a  bank,  any  of  his  paper,  it  is  his  intent  to 
have  the  same  discharged  from  his  deposit.  Morse  on  Banks 
and  Banking,  37.  Tlie  neglect  of  the  bank  to  make  such  ap- 
propriation would  discharge  the  indorsers  and  sureties. 
McDowell  V.  Bank  of  Wilmington,  1  Harrington,  369;  Daw- 
son V.  Eeal  estate  Bank,  5  Pike  Ark,  283.  The  act  of  thus 
making  his  paper  payable  at  a  bank  is  considered  as  much  his 
order  to  pay  as  would  be  his  check,  and  if  the  bank  pay  with- 
out express  orders  to  the  contrary,  it  is  a  defense  to  a  suit  by 
the  depositor  for  the  money  so  paid.  Mandeville  v.  Union 
Bank  of  Georgetown,  9  Cranch,  9.  And  the  rule  seems  to  be 
settled  that  if  a  bank  advances  the  money  to  pay  a  note  or 
bill  of  its  customer  made  payable  at  the  bank,  it  may  recover 
from  the  depositor,  as  for  money  loaned,  the  paper  so  made 
payable  being  deemed  equivalent  to  a  request  to  pay.  He 
makes  the  bank  his  agent,  with  implied  authority  to  protect 
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his  credit  by  appropriating  his  deposits  to  the  payment  of  his 
maturing  obligations  made  payable  at  the  bank.  Foster  ▼. 
Clements,  2  Camp,  17;  9  Cranch,  supra.  These  general 
principles  are  sufficient  to  show  the  relation  which  exists  be- 
tween a  bank  and  its  depositors  in  respect  to  the  paper  of  the 
latter,  made  payable  by  its  terms  at  the  bank,  and  they  make 
the  bank  the  agent,  not  of  the  payee  of  such  paper,  but  of  the 
maker. 

Without  controverting  these  general  principles,  it  is  insisted 
by  appellee  that  Newell,  the  maker  of  the  note,  had  the  whole 
of  the  last  day  of  grace  in  which  to  pay  his  note,  and  that  as 
no  suit  would  lie  against  him  for  its  non-payment  until  the 
expiration  of  that  day,  the  bank  was  not  authorized  to  appro- 
priate the  balance  of  its  account  to  its  payment  until  the  day 
had  expired,  or  at  least  until  the  close  of  ordinary  business 
hours. 

As  to  whether  the  maker  of  a  promissory  note  may  be  Bued 
on  the  day  of  its  maturity,  or  third  day  of  grace,  when  grace 
is  allowable,  after  demand  and  refusal  to  pay,  there  is  a  great 
conflict  in  the  authorities.  The  rule  in  this  State  is  that  the 
maker  has  the  whole  of  the  day  in  which  to  pay,  and  that  suit 
brought  on  that  day  is  premature.  Walter  v.  Kirk,  14  111.  55. 
Although  it  does  not  appear  in  that  case  whether  the  note  was 
payable  at  a  particular  place,  nor  whether  there  had  been  a 
demand  for  payment  on  the  last  day  of  grace.  This  case  was 
followed  in  Reese  v.  Mitchell,  41  111.  865  ;  and  such  seems  to 
be  the  rule  in  New  York.  Osborne  V.  Moncure,  3  Wend.  170; 
Smith  V.  Aylesworth,  40  Barb.  144 ;  and  in  California.  Wil- 
coBibe  V.  Dodge,  3  Cal.  260. 

On  the  other  hand  it  has  been  uniformly  held  in  Massachu- 
setts that  after  demand  and  refusal  of  payment  by  the  maker 
of  a  promissory  note  or  the  acceptor  of  a  bill,  at  any  reasonable 
time  on  the  last  day  of  grace,  the  note  becomes  due  and  paya- 
ble ;  and  if  not  then  paid,  an  action  may  immediately  be  com- 
menced against  the  maker  or  acceptor.  Chief  Justice  Shaw, 
in  a  very  elaborate  and  instructive  opinion  in  the  case  of  Sta- 
ples V.  Franklin  Bank,  1  Mete.  43,  reviews  the  English  as  well 
as  the  American  cases  on*  the  subject,  and  reaches  the  conclu- 
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siun  that  the  weight  of  authority,  and  certainly  the  better  rea- 
son is  that  after  demand  and  refusal  to  pay  on  the  last  day  of 
grace,  suit  may  be  commenced  on  the  same  day.  And  it  would 
seem  that  his  conclusion  is  more  logical  than  the  contrary  rul- 
ings, when  it  is  borne  in  mind  that  upon  demand  and  refusal  on 
the  last  day  of  grace,  the  paper  may  be  protested  forthwith  for 
non-payment. 

In  Maine  it  is  held  that  an  action  may  be  commenced  on 
the  day  of  the  maturity  of  a  note,  after  demand  and  refusal: 
Gicely  V.  Thurston,  4  Greenl.  479. 

In  New  Hampshire  the  court  say:  "  It  may  now  be  consid- 
ered as  settled,  that  notice  may  be  given  and  suit  brought 
against  the  indorser  on  the  last  day  of  grace,  after  demand 
and  notice:  Dennis  v.  Walker,  7  New  Hamp.  201. 

In  Maryland,  in  the  case  of  Farmers  Bank  v.  Duval,  7  Gil. 
&  Johns.  89,  the  court  said,  it  is  settled  that  demand  may 
be  made  on  the  last  day  of  grace,  and  if  payment  be  not 
made,  the  holder  may  at  once  treat  the  note  as  dishonored. 

It  is  not,  however,  stated  in  terms,  that  an  action  may  be  at 
once  brought. 

In  South  Carolina,  Wilson  v.  Williman  (1  Nott  &  McCord, 
440),  it  was  decided  by  a  majority  of  the  court,  that  the  maker 
may  be  sued  on  the  third  day  of  grace,  after  demand.  Cliief 
justice  Shaw  remarks  that  the  general  rule  in  regard  to  the 
payment  of  debts  for  rent,  on  bonds,  for  goods  sold  on  credit, 
and  the  like,  is  that  the  debtor  has  until  the  last  hour  of  the 
day  in  which  to  make  payment;  but  that  the  case  of  bills  and 
notes  is  treated  as  an  exception  to  the  rule. 

In  Kentucky  the  Supreme  Court  follows  the  rule  in  Massa- 
chusetts, and  hold  tl^t  the  contract  of  the  maker  of  negotia- 
ble paper  is  broken  by  a  refusal  or  neglect  to  pay  on  the  last 
day  of  grace,  after  demand  made,  and  the  holder  has  a  right 
of  action  on  the  same  day:  Coleman  v.  Ewing,  4  Humph.  241. 

Mr.  Daniell,  in  his  work  on  Negotiable  Instruments,  states 
the  doctrine  thus:  But  when  the  maker  of  a  note,  or  the 
drawer  or  acceptor  of  a  bill,  makes  it  payable  on  a  day  cer- 
tain, his  contract  is  to  pay  it  on  demand  on  any  part  of  that 
day,  if  made  within  reasonable  hours. 
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The  protest  must  be  made  on  that  day,  which  presupposes  a 
default  already  made,  and  whether  it  be  the  last  day  of  grace, 
or  day  of  maturity  when  there  is  no  grace,  it  is  clear  upon 
principle  that  as  soon  as  payment  is  refused,  the  action  may  be 
commenced. 

In  Edwards  on  Bills,  Sec.649,  it  is  said:  "  The  acceptor  of  a 
bill,  wliether  inland  or  foreign,  and  the  maker  of  a  promissory 
note  should  pay  it  on  demand  made  at  any  time  within  busi- 
ness hours  of  the  day  when  it  becomes  payable,  and  if  it  be  not 
paid  on  such  demand,  the  holder  may  instantly  treat  it  as  dis- 
honored; but  the  maker  or  acceptor  has,  as  we  have  seen,  the 
whole  of  that  day  on  which  to  make  pjQ'ment;  and  though  he 
should  in  the  course  of  the  daj-,  refuse  payment,  and  thns  en- 
title the  holder  to  give  notice  of  dishonor,  still  if  he  makes 
payment  afterwards  and  on  the  same  day,  it  will  be  sufficient, 
and  will  render  the  notice  of  dishonor  of  no  avail.'' 

Mr.  Justice  Weston,  in  Flint  v.  Rogers,  3  Shepley,  67,  ob- 
served that  it  is  a  little  remarkable  that  there  is  no  direct 
English  authorities  upon  this  point.  In  Lefty  v.  Mills,  4 
Term  R.  170,  there  is  a  dictum  of  Lord  Kenyon,  to  the  eflFect 
that  suit  could  not  be  brought  until  the  day  following  tlie 
third  day  of  grace;  but  Buller,  J.,  in  the  same  case  said:  "I 
cannot  refrain  from  expressing  my  dissent  to  what  has  fallen 
from  my  Lord,  respecting  the  time  when  bills  of  exchange 
may  be  enforced.  *  *  *  The  nature  of  the  acceptor's  un- 
dertaking is  to  pay  the  bill  on  demand  on  any  part  of  the  thii-d 
day  of  grace,  and  that  rule  is  now  so  well  established  that  it 
will  be  exceedingly  dangerous  to  depart  from  it.'' 

But  assuming  the  rule  to  be  that  an  action  will  not  lie 
against  the  maker  of  a  note  or  the  acceptor  of  a  bill  until  after 
the  expiration  of  the  day  of  payment,  it  by  no  means  follows 
that  it  is  not  his  duty  to  pay  it  on  that  day,  nor  that  a  banker 
at  whose  counter  the  instrument  is  made  payable  is  not  au- 
thorized to  pay  it  on  presentation  and  demand  at  any  time  dur- 
ing usual  business  hours  on  the  day  of  its  maturity.  By  all 
the  authorities  a  note  or  bill  is  dv^  a/nd  payable  on  the  last  day 
of  grace,  or  when  grace  is  not  allowable,  on  the  last  daj'  it  has 
by  its  terms  to  run. 
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In  all  the  cases  above  cited,  the  contract  of  the  maker  or  ac- 
ceptor is  held  to  be  to  pay  on  that  day,  and  for  a  failure  t^  pay 
on  demand  and  presentation  on  that  day,  he  is  in  default  and 
his  paper  dishonored,  even  though  he  may  not  be  liable  to  an 
action  until  the  following  day. 

In  those  cases  where  a  demand  and  refusal  are  necessary  in 
order  to  charge  the  indorser  of  a  note  or  bill,  it  is  essential  to 
the  fixing  of  their  liability,  that  presentment  should  be  made  on 
the  day  of  maturity,  provided  it  is  within  the  power  of  the 
holder  to  make  it.  Daniell  oh  Negotiable  Instruments,  §  598; 
Parsons  on  Notes  and  Bflls,  373. 

If  the  presentment  be  made  before  the  bill  or  note  is  due,  it 
is  premature  and  nugatory,  and  so  far  as  it  affects  the  drawer 
or  indorser,  a  nullity.  And  if  it  be  made  after  the  day  of  ma- 
turity, it  can  as  a  matter  of  course,  be  of  no  effect,  as  the  draw- 
er or  indorser  will  already  have  been  discharged,  unless 
there  were  sufficient  legal  excuse  for  the  delay.  Daniell,  svpra; 
Griffin  v.  Goss,  12  John.  423;  Jackson  v.  Newton,  8  Watts, 
401;  Farmers  Bank  v.  Duval,  7  Gil.  and  John.  78;  Mechan- 
ics  Bank  v.  Merchant's  Bank,  6  Met.  13. 

As  a  bill  or  note  is  payable  on  the  last  day  of  grace,  or  when 
there  is  no  grace,  on  the  day  of  its  maturity,  the  maker  or  ac- 
ceptor has  the  right  to  pay  it  on  that  day,  though  he  cannot 
pay  it  on  the  day  before  without  the  consent  of  the  holder.  • 
By  making  his  note  payable  at  the  Home  National  Bank,  New- 
ell authorized  the  bank  to  pay  it  at  maturity.  He  constituted 
the  bank  his  agent,  and  directed  him  to  pay  the  note  on  the 
day  it  fell  due.  The  act  of  making  the  note  payable  there  was, 
as  we  have  already  seen,  a  direction  to  the  bank  to  appropriate 
any  moneys  he  might  have  on  deposit  to  the  payment  of  his 
note,  so  far  as  might  be  required  for  that  purpose,  on  the  day 
of  its  maturity.  The  law  knows  no  parts  of  a  day  in  respect  to 
tlie  maturity  of  commercial  paper  ;  NewelPs  note  was  equally 
due  at  ten  o'clock  in  the  morning  as  at  three  in  the  afternoon, 
and  it  is  no  answer  to  say  that  an  action  for  its  non-payment 
could  not  be  brought  against  him  for  its  non-payment  until 
tlie  following  day. 

lie  autliorized  his  agent  to  pay  it  on  the  day  of  its  maturity^ 
and  this  must  be  construed  to  mean  at  any  hour  of  that  day. 
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The  making  of  the  note  payable  at  the  bank  was  Newell's 
ord^  to  pay  it,  and  the  payment  was  not  limited  to  any  par- 
ticular hour  of  the  day.  In  large  commercial  cities  one  of 
the  ends  to  be  subserved  on  the  part  of  merchants  and  other 
business  men,  in  making  their  paper  payable  at  a  bank 
where  they  keep  their  funds,  is  that  the  bank  may  see  that 
their  credit  is  protected  by  the  payment  of  their  paper 
promptly  at  maturity,  and  thus  avoid  the  risk  of  a  protest 
And  it  has  been  ruled  that  if  a  note  payable  at  a  bank  in 
which  the  maker  has  funds,  at  the  maturity  of  the  paper  be 
allowed  to  go  to  protest  for  non-payment  on  the  day  of  its 
maturity,  although  the  bank  had  no  instructions  to  pay  the 
same,  the  bank  is  liable  for  damages  for  injury  to  the  credit  of 
the  maker.  Morse  on  Banks  &  B.  37;  and  see  Thatcher  v. 
Bank  of  K  Y.  5  Sandf.  121. 

And  such  a  rule,  we  think,  is  based  on  the  soundest  princi- 
ples of  reason  and  justice,  as  tending  to  stimulate  watchful- 
ness and  care  on  the  part  of  bankers  in  protecting  the  credit 
of  business  men  and  others  with  whom  they  have  dealings. 

No  other  presentation  for  payment  was  necessary  than  was 
made.  The  note  was  at  the  bank,  and  at  the  opening  of  bank- 
ing hours  on  the  day  of  its  maturity,  was  at  the  place  of  pay- 
ment and  in  the  custody  of  the  holder,  and  the  funds  of  the 
depositor  were  applied  to  its  payment. 

From  what  we  have  said,  it  seems  clear  that  if  the  note  had 
been  held  by  a  third  person,  and  been  by  the  holder  presented 
for  payment  during  the  first  banking  hour,  the  bank  w*ould 
have  been  justified  in  paying  it  to  the  extent  of  the  funds  or 
deposit  to  Newell's  credit,  and  we  do  not  think  that  because 
the  bank  was  the  holder  and  owner  of  the  note,  it  occupied  a 
position  any  less  favorable  than  it  would  had  the  note  been 
held  by  a  third  person. 

We  are  therefore  of  the  opinion  that  the  plaintiflF  was  not 
entitled  to  recover. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 
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Juliette  E.  Garland 

V. 

Chicago  and  Northwestern  Eailway  Company. 

1.  Cbosshvg  BAiLitOAD  TRACE. — It  IB  the  duty  of  persons  about  to  cross 
a  railroad  track  to  look  about  them  and  see  if  there  is  danger;  not  to  go  reck- 
lessly upon  the  road,  but  to  take  proper  pi-ecautions  themselves  to  avoid  acci- 
dents at  such  places.  It  is  culpable  negligence  for  any  person  to  cro>s  the 
track  of  a  railroad  without  looking  in  every  direction  in  which  the  rails  run, 
to  make  sure  that  the  road  is  dear. 

»  2.  Obscuring  view  by  other  cars.— The  fact  that  the  view  of  the 
track  may  have  been  obscured  by  other  cars  lefb  standing  on  the  side-track, 
doets  not  lessen  the  caution  required  of  a  person  attempting  to  cross,  but  im- 
poses upon  him  the  duty  of  exercising  a  higher  degree  of  diligence. 

3.  Running  train  at  high  rate  of  speed. — ^The  running  of  a  train 
at  a  high  rate  of  speed,  is  not  of  itself  a  reckless  or  wanton  disregard  of  the 
safety  of  the  public,  or  a  willful  attempt  to  injure  the  plaintifi',  especially 
when  it  does  not  appear  there  was  an  ordinance  prohibiting  it  or  limiting 
the  rate  of  speed. 

4.  Person  cbossing  need  not  stop. — ^The  court  should  not  lay  down  as 
a  rule  of  law  that  a  person  about  to  cross  a  railroad  track  must  stop  as  well 
as  look  and  listen  before  crossing.  The  law  requires  him,  however,  to  exer- 
cise a  degree  of  care  proportioned  to  the  danger  of  the  case;  but  whether  he 
is  bound  to  stop  is  a  question  of  fact  to  be  determined  by  the  drcumstanoes 
of  each  case. 

5.  Mandatory  instructions. — Instructions  abounding  in  strong,  man- 
datory expressions  which  tend  to  interfere  with  the  free,  unbiased  considera- 
tion by  the  jury  of  the  facts  in  evidence,  are  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  June  14:, 
1881. 

This  was  an  action  on  the  case,  brought  by  Juliette  E.  Gar- 
land against  the  Chicago  and- Northwestern  Kailway  Com- 
pany, to  recover  damages  for  a  personal  injury  to  the  plaintiff, 
caused  as  it  is  claimed,  by  the  negligence  of  the  defendant. 
On  the  trial  in  the  court  below,  the  jury  found  the  defendant 
not  guilty,  and  the  defendant  had  judgment  for  costs.  The 
tacts  as  they  were  developed  at  the  trial,  were  briefly  as  fol- 
lows : 

On  the  15th  day  of  August,  1879,  the  plaintiflF,  while  riding 
with  her  husband  across  the  defendant's  railway  ^ack^w^j^^g[^ 
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crosses  Lee  street,  in  the  village  of  Desplaines,  Cook  eounty, 
was  struck  by  one  of  the  defendant's  engines,  and  received  the 
injury  complained  of.  Desplaines  is  a  village  containing  from 
1,000  to  1,200  inhabitants,  and  the  defendant's  railway  track 
runs  through  the  center  of  the  village  in  a  southeasterly  and 
north \«esterly  direction,  crossing  Lee  street  at  right  angles. 
The  Lee  street  crossing  is  three  hundred  feet  westerly  from  the 
passenger  station,  and  from  a  point  several  hundred  feet  east 
of  the  station  to  a  point  a  considerable  distance  west  of  Lee 
street;  there  are  two  side-tracks  running  along  the  southerly 
side  of  the  main  track,  the  spaces  between  these  several  tracks 
being  about  nine  feet  each.  The  defendant's  right-of-way  at 
the  point  in  question  is  two  hundred  feet  wide;  and  running 
along  the  southerly  side  of  and  adjoining  the  right-of-way  is  a 
street  fifty  feet  wide,  crossing  Lee  street;  and  on  the  southerly 
side  of  this  street,  and  about  one  hundred  and  thirty  feet  east 
of  the  corner  of  Lee  street,  is  the  post-office. 

At  the  time  of  the  injury,  the  middle  track  west  of  Lee 
street  was  occupied  by  a  freight  train  headed  west,  the  rear  car 
or  caboose  standing  partly  or  entirely  within  the  boundaries  of 
the  street,  but  west  of  the  usual  line  of  travel.  On  the  south- 
erly side-track  east  of  Lee  street,  there  were  standing  five  or 
six  freight  cars,  the  westerly  car  being  some  ten  feet  east  of 
the  line  of  the  street,  and  on  the  middle  track  about  opposite 
the  passenger  station  was  standing  an  excursion  passenger 
train.  About  ninety  rods  easterly  from  Lee  street  the  main- 
track  crosses  the  Desplaines  river  by  a  bridge,  and  a  point 
immediately  in  front  of  the  post  office  commands  a  view  of 
the  track  in  an  easterly  direction,  with  occasional  intervening 
obstructions  to  a  considerable  distance  beyond  the  bridge. 

The  plaintiff  and  her  husband  had  resided  about  one  mile 
from  Desplaines  for  about  niiie  years  prior  to  the  injury,  and 
both  were  familiar  with  the  tracks  and  crossing.  On  the  day 
in  question,  they  rode  to  the  village  in  a  covered  market-wagon 
accompanied  by  a  young  lady,  a  niece  of  theirs,  and  at  about 
five  o'clock  in  the  afternoon  they  drove  up  to  the  post  office, 
where  the  plaintiff  alighted,  her  husband  and  the  young  lady 
remaining  in  the  wagon.    Presently  she  returned  and  got  into 
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the  wagon,  she  and  her  husband  occupying  the  front  seat,  with 
the  niece  sitting  behind  them,  and  they  then  started  towards 
the  Lee  street  crossing  on  their  way  home,  the  husband  driv- 
ing the  horse. 

The  train  which  caused  the  injury  was  the  passenger  train 
running  from  Chicago  to  Geneva  Lake,  Wis,,  and  which  did 
not  ordinarily  stop  at  Desplaines.  The  plaintiff  testifies  that 
while  she  was  standing  on  the  steps  of  the  post-office,  and  be- 
fore getting  into  the  wagon,  she  looked  along  the  track  in  an 
easterly  direction  to  see  if  a  train  was  coming,  and  saw  none, 
and  that  while  passing  towards  the  crossing  she  continued  to 
listen  but  heard  no  sound  of  an  approaching  train.  Her  hus- 
band also  testifies,  though  in  a  manner  much  less  definite  and 
satisfactory,  that  he  both  looked  and  listened  for  trains,  but  saw 
and  heard  none.  The  niece,  who  sat  so  far  back  in  the  wagon 
that  she  could  see  out  only  in  front,  testifies  that  she  heard  a 
rumbling  sound  which  seemed  to  her  like  the  cars,  but  does  not 
remember  saying  anything  about  it.  After  leaving  the  post- 
oflSce,  the  plaintiff's  husband  drove  towards  the  crossing,  and 
witliout  pausing  or  stopping  to  listen,  and  without  looking  any 
farther  for  an  approaching  train,  crossed  the  first  and  second 
side-track,  and  drove  directly  on  to  the  main  track,  where  they 
were  struck  by  the  engine  of  the  passenger  train,  and  all  three 
thrown  out  and  severely  injured. 

There  is  some  evidence,  mostly  of  a  negative  character,  tend- 
ing to  show  that  no  bell  was  rung  or  whistle  sounded  as  the 
engine  approached  the  orossing  in  question;  but  a  large  num- 
ber of  witnesses,  including  the  engineer  and  fireman  in  charge 
of  the  engine,  and  various  persons  who  were  in  the  vicinity  and 
in  such  position  as  to  be  able  to  hear,  testify  positively  that  a 
bell  was  rung  and  whistle  sounded.  There  is  some  conflict  in 
the  evidence  as  to  the  rate  of  speed  at  which  the  plaintiff's 
husband  drove  from  the  post-office  to  the  crossing.  His  testi- 
mony is  that  his  horse  was  walking,  while  three  witnesses, 
Fanny  Grey,  the  niece  who  was  riding  with  him  in  the  wagon, 
Leonard  Quail,  a  brakeman  on  the  train  who  happened  to  be 
looking  out  of  a  window  of  the  rear  coach  just  as  the  horse 
was  crossing  the  side-track,  and  John  Thompson,  a  resident 
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of  Desplaines,  who  at  the  time  was  passing  near  tlie  place  of  the 
accident,  testify  that  the  horse  at  the  time  of  the  collision  wag 
being  driven  on  a  trot.  Some  question  is  also  made  as  to  the 
speed  at  which  the  train  was  running.  The  plaintiff  insists, 
chiefly  from  calculations  based  upon  the  time  usually  occupied 
by  the  train  in  making  the  trip  fix)m  Chicago  to  Geneva  Lake, 
that  it  must  have  been  running  at  the  rate  of  forty  miles  per 
hour,  while  the  engineer  swears  that  he  applied  the  air-brake 
and  reduced  the  speed  to  not  exceeding  twenty-five  miles  per 
honr. 

The  engineer  testifies,  and  in  this  he  is  not  contradicted,  that 
he  was  at  his  post  on  the  right-hand  side  of  the  engine,  look- 
ing out  in  front,  but  that  the  horse,  approaching  as  he  did 
from  the  left-hand,  did  not  come  within  liis  view  until  the 
instant  of  the  collision,  and  that  after  he  saw  the  horse  it  was 
impossible  by  any  means  he  had  at  command,  to  avoid  the 
collision.  The  remaining  facts  are  sufiiciently  stated  in  the 
opinion  of  the  court. 

Mr.  B.  0.  OooK  and  Mr.  A.  M.  Herrington,  for  appellee, 
upon  petition  for  rehearing;  that  the  negligence  of  the  party 
in  charge  of  the  team  was  the  rfegligence  of  those  in  company 
with  him,  cited  L.  S.  &.  M.  S.  R'y  Co.  v.  Miller,  25  Mich.  275; 
Railway  Co.  v.  Hart,  87  111.  529. 

Nothing  can  relieve  a  person  from  the  duty  of  exercising 
due  care  in  crossing  a  railway  track:  Railway  Co.  v.  Jones,  76 
111.  311;  T.  W.  &  W.  R.  R.  Co.  v.  McGinnis,  71  111.  346;  III. 
Cent.  R  R.  Co.  v.  Hetherington,  83  111.  510;  III.  Cent.  R  R 
Co.  V.  Godfrey,  71  111.  500;  C.  &.  R  I.  R  R  Co.  v.  Still,  19 
III.  500;  C.  &  N.  W.  R'y  Co.  v.  Sweeney,  52  IlL  325;  Peoria 
Bridge  Asso'n  v.  I^oomis,  20  111.  236;  St.  L.  A.  &  T.  H.  RR 
Co.  V.  Manly,  68  111.  300;  Bellefontaine  R  R  Co.  v.  Hunter,  83 
Ind.  364. 

Where  plaintiff  is  guilty  of  negligence  a  recovery  cannot  be 
had  unless  the  conduct  of  the  defendant  was  such  as  showed  a 
reckless  disregard  of  the  safety  of  the  public,  or  an  intent  or 
willingness  to  cause  the  injury  complained  of:  C.  R  L  &  P.  R 
R  Co.  V.  Houston,  95  U.  S.  697;  T.  W.  &  W.  Ry.  Co.  v.  Mc- 
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Ginnis,  71  111.  346;  III.  Cent.  R  R  Co.  v.  Hetherington,  83  111. 
510;  111.  Cent  R  R  Co.  v.  Godfrey,  71  111.  500. 

If  the  use  of  his  senses  would  apprise  a  person  about  to 
cross  a  railroad  track,  of  danger,  he  is  bound  to  use  thera,  and 
no  circumstance  will  excuse  him  for  not  doing  so:  C.  &  N.  W. 
Ry  Co.  V.  Hatch,  79  111.  137;  C.  B.  &  Q.  R  K  .Co.  v.  Damer- 
elf,  81  111.  450;  111.  C.  R  R  Co.  v.  Goddard^72  111.  567;  C.  R 
I.  &  R  R  R  Co.  V.  Mc  Keen,  40  111.  218;  Gorton  v.  Erie  Jl'y 
Co.  45  N.  Y.  660;  Havens  v.  Erie.  R'y  Co.  41  N.  Y.  296; 
Bellefontaine  Ry.  Co.  v.  Hunter,  33  Ind.  364;  Penn.  R  R  Co. 
V.  Beale,  73  Penn.  St.  R.  509;  C.  R  I.  &  P.  R  R  Co.  v.  Hous- 
ton, 95  U.  S.  697;  Harlan  v.  St.  L.  K.  &  N.  E'y  Co.  64  Mo. 
482. 

Error  in  instructions  will  not  always  teverse:  Hardy  v. 
Keeler,  56  111.  152;  T.  P.  &  W.  R  R  Co.  v.  Ingraham,  58  111. 
120;  Graves  V.  Shoefelt,  60  111.  462;  C.  B.  &  Q.  R  R  v. 
Dickson,  63  III  151;  Daily  v.  Daily,  64  111.  329;  Burling  v. 
111.  Central  R  R  85  111.  20;  Gilchrist  v.  Gilchrist,  76  111. 
281;  Lodge  v.  Gatz,  76  111.  272;  St.  L.  A.  &  T.  II.  R  R  Co. 
V.  Funk,  85  111.  460. 

It  was  the  duty  of  the  driver  to  stop  before  attempting  to 
cross:  Penn.  R  R  Co.  v.  Beale,  73  Pa.  St.  509;  N.  Penn.  R 
R  Co.  V.  Heilman,  13  Wright,  68;  C.  &  N.  W.  R  R  Co.  v. 
Hatch,  79  111.  137;  Keeves  v.  R'y  Co.  6  Casey,  464;  R  R  Co. 
V.  Damarell,  81  111.  450;  Railroad  Co.  v.  Jacobs,  63  111.  178. 

Messrs.  Miller  &  Frost,  and  Mr.  H.  L.  Lewis,  for  appel- 
lant; upon  the  doctrine  of  comparative  negligence,  cited  C.  & 
K.  W.  Ry.  Co.  V.  Sweeney,  52  111.  325;  C.  B.  &  Q.  R  R  Co. 
V.  Payne,  49  111.  499;  C.  &  A.  R  R  Go.  v.  Gretzner,  46  111. 
74;  C.  &  A.  R  R  Co.  v.  Gregory,  58  111.  226;  C.  B.  &  Q.  R 
R  Co.  V.  Lee,  87  111.  450. 

Running  a  train  at  a  high  rate  of  speed  through  a  village^ 
is  in  itself  negligence:  T.  W.  &  W.  R  R  Co.  v.  Miller,  76 
III.  278;  C.  H.  &  R  R  R  Co.  v.  Becker,  84  111.  484;  C.  &  A. 
R  R  Co.  V.  Engel,  84  111.  398;  P.  P.  &  J.  R  R  Co.  v.  Silt 
man,  88  111.  532;  Wabash  R  R  Co.  v.  Henks,  91  111.  413; 
Continental  Ins.  Co.  v.  Stead,  5  Otto,  161. 
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.  Omitting  to  give  signals  upon  the  approach  to  acrosssing,  is 
negligence:  St  L.  V.  &  T.  H.  R.  R  Co.  v.  Dnnn,  78  III.  197; 
Dimick  v.  C.  &  N.  W.  R  R.  Co.  80  111.  338;  C.  &  A.  R.  R.  R. 
Co.  V.  Elmore,  67  III  176;  Snyder  v.  Pittsburg  R  R  Co.  11 
W.  Va.  14. 

Instructions  not  based  on  evidence  should  not  be  given. 
The  evidence  should  be  fairly  sufficient  to  raise  the  question 
involved  in  the  instruction:  111.  Cent.  R  R  Co.  v.  Benton,  69 
111.  174;  American  v.  Rimpert,  75  111.  228;  Bradley  v.  Parks, 
83  111.  169;  Straus  v.  Minzesheimer,  78  HI.  492;  Nichols  v. 
Bradsby,  78  111.  44;  I.  B.  &  W.  R  R  Co.  v.  Birney,  71  111. 
391;  C.  B.  &  Q.  R  R  Co.  v.  George,  19  111.  510;  Sprague  v. 
Hazenwinkle,  53  111.  419;  Andreas  v.  Ketchara,  77  111.  377. 

Negligence  is  a  question  for  the  jury:  111.  Cent.  R  R  Co. 
V.  Benton,  69  111.  174;  111.  Cent  R  R  Co.  v.  Cragin,  71  III 
177. 

Tlie  jury  should  be  left  to  draw  their  own  conclusions  from 
the  evidence:  the  court  is  not  to  tell  them  what  they  may  in- 
fer: Graff  V.  Simmons,  58  111.  440;  Groves  v.  Calwell,  90  III. 
612;  Aurora  v.  Hillman,  90  111.61;  Ashlock  v.  Linder,  50 
111.  169. 

Bailey,  J.  There  is  no  view  of  the  evidence  we  are  able  to 
take  which  does  not  charge  the  plaintiff  and  her  husband  with 
gross  negligence.  Ordinary  experience  and  judicial  decisions 
without  number  concur  in  declaring  railway  crossings,  where 
trains  of  cars  are  frequently  passing,  to  be  places  of  great  dan- 
ger,  and  the  rule  has  accordingly  been  laid  down  and  frequent- 
ly repeated  by  our  Supreme  Court,  that  "  it  is  the  duty  of  per- 
sons about  to  cross  a  railroad  to  look  about  them  and  see  if 
there  is  danger;  not  to  go  recklessly  upon  the  road,  but  to  take 
the  proper  precautions  themselves  to  avoid  accidents  at  such 
places.  If  a  party  rushes  into  danger  which  by  ordinary  care 
lie  could  have  seen  and  avoided,  no  rule  of  law  or  justice  can 
be  invoked  to  compensate  him  for  any  injury  he  may  so  re- 
ceive." C.  &  A.  R  R  Co.  V.  Gretzner,  46  IlL  74;  C.  R 
I.  &  R  R  R  Co.  V.  Bell,  70  Id.  102;  C.  &  N.  W.  R  W. 
Co.  V.  Ryan,  Id.  211;  0.  &  R  I.  R  R  Co.  v.  Still,  19  Id. 
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499;  C.  B.  <S5  Q.  R.  R  Co.  v.  Harwood,  80  Id.  88;  L.  S.  & 
M.  S.  R.  R.  Co.  V.  Hart,  87  Id.  529;  I.  C.  R  R.  Co.  v. 
HetherinRton,  83  Id.  510;  St.  L.  A.  &  T.  II.  R  R  Co.  v. 
Manly,  58  Id.  300;  0.  &  A.  R  R  Co.  v.  Jacobs,  63  Id.  178; 
C.  &  N.  W.  R  W.  Co.  V.  Hatch,  79  Id.  137;  C.  &  N.  W.  R 
W.  Co.  V.  Dimick,  96  Id.  42.  Thus  it  is  held  to  be  culpable 
negligence  for  any  person  to  cross  the  track  of  a  railroad  with- 
out looking  in  every  direction  in  which  the  rails  run,  to  make 
sure  that  the  road  is  clear.  I.  C.  R.  R  Co.  v.  Goddard,  72  111. 
667;  I.  C.  R.  R.  Co.  v.  Hetherington,  supra. 

The  plaintiff  and  her  husband  were  both  familiar  with  the 
crossing  in  question.  They  knew  its  situation  and  were  well 
aware  of  the  dangers  by  which  it  was  surrounded.  They  were 
riding  in  a  covered  market-wagon,  with  the  side  coverings  all 
down,  so  that,  with  the  exception  of  certain  small  apertures 
or  windows  through  the  curtains,  their  view  on  either  side  was 
obstructed;  and  from  the  place  where  they  sat,  they  could  not, 
without  leaning  considerably  forward,  see  objects  approaching 
them  from  the  right  hand  or  left.  Their  attention  was  called 
to  the  fact  that  a  train  might  be  approaching,  as  both  claim 
to  have  looked  for  cars  before  starting,  and  to  have  been  lis- 
tening for  the  sound  of  an  approaching  train  while  passing 
from  the  post-office  to  the  crossing.  The  clear  preponderance 
of  the  evidence  shows  that  they  drove  their  horse  on  a  trot 
and  there  is  no  pretense  that  after  starting,  either  the  plaintiff 
or  her  husband  looked,  or  attempted  to  look  for  a  train,  or  that 
they  either  stopped  or  slackened  their  speed  for  the  purpose 
of  either  looking  or  listening,  but  drove  directly  in  front  of  the 
engine  as  it  came  to  the  crossing. 

It  is  argued  that  the  defendant  was  guilty  of  negligence  in 
placing  its  cars  on  the  intervening  side-tracks,  so  as  to  obscure 
the  view  of  approachinft  trains,  and  that  the  plaintiff  and  her 
husband  were  thereby  in  a  corresponding  degree  excused  from 
the  duty  of  looking  for  trains  before  attempting  to  cross  the 
main-track.  In  our  opinion  neither  of  these  propositions  is 
tenable.  The  defendant  had  an  undoubted  legal  right  to  place 
its  cars  on  its  side-tracks,  and  to  allow  them  to  stand  there  for 
such  time  as  the  exigencies  of  its  business  required.    That  is 
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one  of  the  main  purposes  for  which  such  tracks  are  constructed, 
and  their  proper  and  legitimate  use  cannot  of  itself  render  the 
railway  company  obnoxions  to  the  charge  of  negligence.  Nor 
did  the  fact  that  cars  were  standing  on  these  tracks,  justify  the 
plaintiif  or  her  husband  in  relaxing,  to  any  degree,  the  care 
and  vigilance  which  the  law  required  them  to  exercise  in  order 
to  foresee  and  avoid  danger.  The  intervening  cars  in  no  way, 
diminished  the  apparent  danger.  The  probability  that  a  train 
might  be  approaching  was  not  lessened  in  the  least.  True,  the 
difficulties  in  the  way  of  foreseeing  its  approach  were  in  some 
degree  increased,  but  that  fact  imposed  upon  persons  approach- 
ing the  crossing  the  duty  of  exercising  a  higher  degree  of 
vigilance  in  ascertaining  whether  it  was  prudent  to  cross  the 
track. 

But  the  evidence  shows  that  notwithstanding  all  these  ob- 
structions, the  train  was  in  plain  view  at  the  time  the  plaintiff's 
husband  drove  on  to  the  main  track;  so  that  if  he  had  but  just 
glanced  in  the  direction  from  which  it  was  approaching,  he 
would  have  seen  it  in  time  to  avoid  the  collision.  There  can 
be  no  question  that  when  he  reached  the  southerly  side-track 
a  point  at  least  tvventj'-five  feet  from  the  main-track,  his  view 
along  the  main-track  in  an  easterly  direction  was  entirely  open 
and  unobstructed  to  a  point  considerably  east  of  the  passenger 
station,  a  distance  of  four  or  five  hundred  feet.  This  appears 
not  only  from  the  evidence  as  to  the  topography  of  the  grounds 
and  the  location  of  surrounding  objects,  but  Leonard  Quail,  a 
brakeman  on  the  train,  testifies  that,  at  and  just  prior  to  the 
time  of  the  collision,  he  was  sitting  in  the  rear  coach  of  the 
train,  with  his  head  out  of  the  window  and  looking  forward,  the 
train  being  composed  of  the  engine,  one  baggage  car,  and  four 
passenger  coaches,  and  that  the  horse  and  wagon  came  within 
his  view  when  crossing  the  side-track,  about  twenty  feet,  as  he 
thinks,  from  the  main-track,  which  obviously  must  have  been 
when  they  were  crossing  the  southerly  side-track.  If  the  liorse 
and  wagon,  when  twenty  feet  or  more  from  the  main-track, 
were  visible  to  a  person  at  the  rear  of  this  train,  nearly  or 
quite  three  hundred  feet  in  length,  it  is  manifest  that  the  en. 
gine  was  in  plain  view  of  the  plaintiff  and  her  husband  at  the 
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same  time,  if  they  had  only  looked,  and  it  seems  highly  proba- 
ble that  it  came  within  the  range  of  their  vision,  so  that  they 
might  have  seen  it  somewhat  earlier. 

If  np  to  that  time  the  view  of  the  track  was  wholly  or  par- 
tially obscured,  so  as  to  leave  them  at  all  in  doubt,  as  to  their 
safety  in  attempting  to  cross,  it  was  only  the  dictate  of  the 
most  ordinary  prudence  to  look  along  the  track  the  instant  the 
intervening  objects  were  passed,  and  become  assured  of  their 
safety  before  proceeding.  Had  they  done  so,  they  would  have 
seen  the  train,  and  the  distance  was  such  as  to  have  afiforded 
ample  opportunity  to  stop  and  avoid  injury.  But  instead  of 
this,  the  horse  was  driven  on  a  trot  across  the  side-tracks  and 
on  to  the  main-track,  the  plaintiff  and  her  husband  sitting  so 
far  back  in  their  covered  wagon  that  the  witness,  Quail,  could 
see  neither  of  them,  and  of  course  so  far  back  that  their  own 
view  of  the  approaching  train  was  entirely  obscured,  and  no 
attempt  whatever  was  made  by  them  or  either  of  them,  by  look- 
ing, stopping,  listening,  or  otherwise,  to  ascertain  whether  it 
was  safe  to  proceed,  an  approaching  train  being  in  full  view, 
and  within  a  few  yards  of  them.  Such  neglect  on  their  part  of 
all  those  precautions  which  reasonable  and  ordinary  care  and 
prudence  would  have  suggested,  was  gross  negligence,  and 
must  bar  a  recovery,  unless  the  evidence  establishes  willful  or 
wanton  negligence  on  the  part  of  the  defendant. 

The  negligence  charged  against  the  defendant  was,  1,  leav- 
ing its  cars  standing  on  its  side-tracks,  so  as  to  obscure  the 
view  of  approaching  trains;  2,  failing  to  sound  a  whistle  or 
ring  a  bell  on  the  engine;  and,  3,  running  its  train  at  too  high 
a  rate  of  speed  through  tlie  village  of  Desplaines.  The  first  of 
these  charges  has  already  been  noticed.  As  to  the  second,  we 
need  only  say  that  the  clear  and  manifest  preponderance  of  the 
evidence  shows  that  a  bell  was  rung  and  whistle  sounded  for 
the  requisite  distance  before  reaching  the  crossing  in  question. 
As  to  the  third  charge,  we  see  nothing  in  the  evidence  war- 
ranting the  conclusion  that  the  rate  of  speed  was  such  as  to 
show  wanton  or  willful  negligence.  The  most  satisfactory 
estimate  of  the  rate  of  speed,  and  the  one  which  the  jury 
doubtless  adopted,  was  that  given  by  the  engineer,  viz,  twenty- 
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live  miles  per  hour.  It  does  not  appear  that  Desplaines  was 
an  incorporated  village,  or  that  there  was  any  municipal  ordi- 
nance in  force,  regulating  the  speed  at  which  trains  should  be 
run.  This  train  bad  been  run  through  this  village  at  this  rate 
of  speed,  daily,  for  several  months  at  least  The  exigencies  of 
the  defendant's  business,  it  will  be  presumed,  required  that  it 
should  be  so  run.  The  evidence  shows  that  on  the  occasion 
in  question  the  employes  in  charge  of  the  engine  were  duly 
attentive  to  their  duties,  and  seeking  to  run  the  train  with  a 
^proper  regard  for  the  safety  of  the  public.  The  engineer  on 
approaching  the  village  applied  the  air*brake,  so  as  to  reduce 
the  speed  while  passing  through  the  village,  considerably  be- 
low that  at  which  the  train  was  run  in  the  country.  Now, 
while  it  may  be  that  frunning  at  twenty-five  miles  an  hour 
through  this  village  was  negligent,  we  cannot  think  that,  un- 
der the  circumstances,  it  argued  either  a  reckless  or  wanton 
disregard  of  the  safety  of  the  public,  or  a  willful  attempt  to  in- 
jure the  plaintiff. 

We  are  unable  to  see,  then,  how  the  jury  under  the  evi- 
dence could  have  arrived  at  any  different  verdict.  If  they 
had  found  the  defendant  guilty  of  wanton  or  willful  negligence, 
their  finding  would,  in  our  opinion,  have  been  in  that  respect 
entirely  unsupported  by  the  evidence.  If  they  had  failed  to 
find  the  plaintiff  and  her  husband  guilty  of  gross  negligence, 
their  verdict  would  have  been  contrary  to  the  clear  preponder- 
ance of  the  evidence,  and  it  would  doubtless  have  been  the  duty 
of  the  court  below  to  set  it  aside  for  that  reason.  As  their 
verdict  was  the  only  one  warranted  by  the  evidence,  it  is  clear 
that  the  plaintiff  was  not  prejudiced  by  any  errors  in  the  in- 
structions. 

Some  of  the  instructions,  we  think,  are  erroneous.  ThuB, 
the  second  instruction  is  incorrect  in  its  statement  or  definition 
of  what  would  constitute  wanton  or  willful  negligence  on  the 
part  of  the  defendant;  but  as  there  is  no  evidence  tending  to 
charge  the  defendant  with  negligence  of  that  character,  this 
error  could  not  have  injured  the  plaintiff.  The  same  instruc- 
tion lays  down  the  proposition  that  no  neglect  of  duty  on  the 
part  of  the  defendant  could  relieve  or  excuse  the  plaintiff  on 
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approaching  the  crossing  from  the  full  and  free  use  of  lier 
senses  of  sight  and  hearing,  if  they  would  have  been  availing, 
in  order  to  avoid  the  accident  in  question.  As  a  general  prop- 
osition of  law  this  is  much  too  broad.  The  defendant  might 
have  been  guilty  of  negligence  of  such  a  character  as  would 
have  lulled  the  plaintiff  into  a  sense  of  security,  and  justiiSed 
her  in  relaxing  in  some  degree  the  vigilance  which  she  would 
otherwise  have  been  bound  to  exercise.  But  in  this  case,  no 
negligence  of  that  character  is  shown,  and  as  applied  to  the 
peculiar  circumstances  of  this  case,  the  instruction  is  in  this 
respect  substantially  correct. 

The  third  instruction  is  objectionable,  as  being  to  some  ex- 
tent an  argument  upon  a  n?ere  question  of  fact.  This  would 
have  been  a  serious  error  if  the  evidence  as  to  the  facts  dis- 
cussed had  been  conflicting.  But  as  there  is  no  conflict,  the 
facts  involved  being  substantially  undisputed,  the  jury  could 
not  have  been  misled  or  embarrassed  thereby. 

The  eleventh  and  thirteenth  instructions  lay  down,  as  a  rule 
of  law,  that  it  was  the  duty  of  the  plaintiff's  husband  to  Htop 
as  well  as  look  and  listen  before  attempting  to  cross  the  rail- 
road. Although  the  courts  of  some  of  the  States  have  adopted 
this  rule,  it  has  never  been  recognized  here,  and  ^we  are  disin- 
clined to  yield  it  our  sanction.  It  is  a  rille  of  law  of  general 
application,  that  all  persons  are  bound  to  exercise  reasonable 
and  ordinary  care  and  prudence  to  foresee  danger  and  avoid 
injury.  The  degree  of  care  which  this  rule  imposes  is,  of 
course,  proportioned  to  the  degree  of  apparent  danger,  and 
where  the  situation  is  one  of  great  danger,  as  is  usually  the 
case  with  the  crossing  of  a  railroad  over  a  public  highway, 
ordinary  care  and  prudence  requires  the  party  to  be  on  the 
alert,  so  as  to  make  a  prudent  use  of  his  senses  of  sight  and 
hearing,  as  well  as  of  all  such  other  expedients  as  the  ciromm- 
stances  of  the  case  may  suggest,  to  secure  his  own  safety. 
Wliat  these  expedients  may  be  in  any  given  case,  must  always 
be  a  question  of  fact  to  be  detei mined  by  the  circumstances. 
Whether  in  the  present  case  it  was  the  duty  of  the  plaintift^'s 
husband  before  going  on  to  the  track,  to  bring  his  horse  to  a 
halt  and  thus  look  and  listen,  was  not  a  question  of  law  to  be 
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determined  by  the  court,  but  a  question  of  fact  for  the  jury- 
But  viewing  it  as  a  mere  question  of  fact,  we  think  the  evi- 
dence was  such  as  to  warrant  and  even  necessitate  the  conclu- 
sion that  he  should  have  stopped.  We  think  no  prudent  man, 
under  the  circumstances,  would  have  failed  so  to  do.  These 
instructions,  then,  although  they  in  eflFect  decided  for  the  jury 
a  mere  question  of  fact,  and  so  were  clearly  erroneous,  decided 
it  in  a  way  so  completely  warranted  by  all  the  evidence  in  the 
case,  that  no  material  injury  to  the  plaintiff  can  have  resulted 
therefrom. 

There  is  another  respect  in  which  several  of  the  instructions 
are  liable  to  serious  criticism.  Not  only  are  they  argumenta- 
tive in  some  places,  but  what  is  a  more  serious  fault,  they 
abound  in  strong,  mandatory  and  coercive  expressions,  which 
could  only  have  tended  to  interfere  with  the  free  and  unbiased 
consideration  by  the  jury  of  the  facts  appearing  in  evidence. 
Thus  in  the  fourth  instruction,  the  jury  are  told  that  if  they 
find  certain  facts  from  the  evidence,  "  The  jury  have  no  dis- 
cretion in  the  matter  one  way  or  the  other,  they  must  find  for 
the  defendant.  "  The  same  mandate  is  repeated  in  the  same 
language  in  the  thirteenth  instruction.  In  several  of  the  in- 
structions the  jury  are  told  that,  if  certain  facts  are  proved, 
"  The  jury  must  find  the  defendant  not  guilty.  "  In  the  second 
instruction  it  is  held  that  certain  facts  if  shown  by  the  evidence, 
"  Conclusively  prove  negligence  "  on  the  part  of  the  plaintifl*. 
Such  language  in  instructions  is  always  objectionable  and 
should  be  avoided.  The  law  should  be  given  to  the  jury  in 
such  terms  as  will  leave  them  in  the  discharge  of  their  appro- 
])riate  functions,  free  from  all  interference  or  coercion,  and 
enable  them  to  decide  all  questions  of  fact  upon  tlieir  own 
independent  and  unbiased  judgment,  without  suggestion,  or 
dictation  by  the  court. 

We  are  of  the  opinion,  however,  that,  notwitlistanding  tlie 
errors  in  the  instructions,  the  verdict  of  the  jury  executes 
justice,  and  that  the  judgment  should  be  affirmed.  It  is  a 
lamiliar  rule,  supported  by  numerous  decisions  of  the  Supreme 
Court,  that  a  judgment  will  not  be  reversed  for  errors  in  the 
instructions,  if  it  is  manifest  from  the  whole  record  that  the 
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jury  could  not  have  been  misled,  and  that  justice  has  been 
done.  Had  the  jury  in  this  case  been  properly  instructed  in 
all  respects,  we  do  not  think  they  could  have  reached  any  dif 
ferent  conclusion.  It  would  be  idle  then  for  us  to  award  a  new 
trial,  which,  judging  from  the  present  record,  could  result  in 
no  benefit  to  the  plaintifil 

Judgment  affirmed. 


John  Kranz 

V. 

Mary  White. 


1.  Master  and  servant. — As  betwepn  employer  and  employe,  the  law 
imposes  upon  an  employer  only  the  obligation  to  use  reasonable  and  ordinary 
care  and  dilig^ence  in  providing  suitable  and  safe  machinery,  and  in  select- 
ing and  retaining  in  his  employ  competent  and  skillful  employes. 

2.  Fellow  servant. — An  action  will  not  lie  by  a  servant  against  his 
master  for  an  iivjury  sustained  by  reason  of  the  negligence  of  his  fellow  ser- 
vant in  the  same  line  of  employment,  where  the  employer  has  exercised  due 
care  and  diligence  in  the  selection  of  such  fellow  servant. 

3.  Defective  scachinbry. — Where  an  employe  suffers  injury  by  means 
of  a  defect  in  machinery  furnished  by  his  employer,  knowledge  of  the  de- 
fect must  be  brought  home  to  the  employer,  or  it  must  appear  that  he  was 
ignorant  of  the  same  through  his  own  negligence  or  want  of  care. 

4.  Prima  facie  evidence  of  negliqencb. — As  between  an  employer 
and  a  peition  operating  machinery,  or  a  fellow  servant,  the  fact  that  the 
machine  exploded  is  not  prima  facie  evidence  of  negligence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.  Opinion  filed  June  14, 
1881. 

This  was  an  action  on  the  case  brought  by  Mary  White 
against  John  Kranz,  to  recover  damages  for  a  personal  injury 
received  by  the  plaintiff  while  in  the  emplo.y  of  the  defendant. 
On  the  10th  day  of  September,  1879,  the  date  of  the  injury, 
the  defendant  was  engaged  in  the  business  of  manufacturing 
and  selling  candy  and  soda-water,  the  entire  business  being 
carried  on  in  one  building  for  the  manufacture  of  candy;  the 


Digitized  by 


Google 


584  Appellate  Courts  op  Illinois. 

Kranz  v.  White. 

defendant  had  in  use  a  st^am  engine  and  boiler,  and  for  the 
manufacture  of  8oda- water  a  carbonic  acid  gas  generator,  both 
of  wliich  were  in  charge  of  one  William  O'Donnell,  an  em- 
ploye of  the  defendant  The  plaintiff  at  the  time  was,  and 
for  a  little  over  a  year  had  been,  working,  for  the  defendant 
her  employment  then  and  for  three  or  four  months  prior  to  the 
injury  being  the  packing  of  candy  in  a  room  in  the  basement 
of  the  building,  where  a  large  number  of  other  girls  were  also 
employed,  some  packing  candy  and  others  engaged  in  some 
part  of  its  manufacture.  The  generator  stood  near  one  corner 
of  the  same  room  against  the  wall,  the  plaintiff's  place  being 
about  two  feet  from  it.  On  the  day  above  named,  while  said 
O'Donnell  was  operating  the  generator,  it  exploded,  severely 
injuring  the  plaintiff. 

The  declaration  contains  two  counts:  the  first  of  which 
charges  that  the  defendant  wrongfully  and  negligently  suffered 
and  allowed  said  gas  generator  to  be  and  remain  in  an  unsafe, 
insecure  and  dangerous  condition,  and  wrongfully  and  negli- 
gently suffered  and  caused  it  to  be  filled  while  in  such  condi- 
tion with  explosive  and  expansive  materials  beyond  its  capa- 
city  for  resistance,  by  means  whereof  it  exploded  and  injured 
the  plaintiff.  The  second  count  charges  that  the  defendant 
wrongfully  and  negligently  used  and  managed  said  generator 
in  an  unskillful  and  dangerous  manner,  and  employed  unskill- 
ful and  incompetent  servants  in  the  management  of  the  same 
and  caused  it  to  be  filled  with  explosive  and  expansive  mate, 
rials  beyond  its  capacity  for  resistance,  by  means  whereof  it 
exploded  and  injured  the  plaintiff. 

The  points  of  controversy  at  the  trial  were:  1,  the  condi- 
tion of  the  machine;  and  2,  the  competency  of  O'Donnell  to 
use  and  manage  it.  Evidence  was  given  on  behalf  of  the  de- 
fendant, tending  to  show  that  the  machine  was  properly  con- 
structed; that  it  had  been  thoroughly  overhauled  and  repaired 
by  competent  and  skillful  mechanics  a  few  months  before  the 
accident,  and  was  safe  and  in  good  order  and  repair.  Evidence 
was  also  introduced,  tending  to  show  that  O'Donnell  had  op- 
erated it  for  several  years,  and  that  he  was  competent  and  pos- 
sessed sufficient  skill  and  experience  to  manage  and  operate  it 
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properly  and  safely.  The  court,  at  the  instance  of  the  plaintiff, 
gave  to  the  jury  the  following  instructions,  the  giving  of  which 
is  assigned  for  error,  viz: 

"1.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  any  part  of  the  machinery  in  question  in  this 
case  was  defective,  and  that  the  same  was  not  subjected  to  a 
careful  examination  by  prudent  men  on  behalf  of  tlie  defend- 
ant, and  that  the  explosion  was  occasioned  by  such  defective 
part,  and  that  the  plaintiff  was  directly  injured  thereby,  without 
being  in  any  way  connected  with  the  management  of  said  ma- 
chinery, then  the  jury  should  find  for  the  plaintiff,  and  assess 
damages  against  the  defendant  for  such  an  amount  as  the  evi- 
dence will  legally  warrant. 

"2.  Tiie  jury  are  instructed  that  the  mere  fact  that  the 
generator  exploded,  if  such  explosion  has  been  proved  by  the 
evidence,  and  that  the  plaintiff  was  in  no  way  connected  with 
the  management  of  said  generator,  if  sucluhas  been  proved  by 
the  evidence,  ib^  prima  facie  evidence  of  negligence. 

"  3.  The  jury  are  instructed  that  the  defendant,  in  the  man- 
agement of  his  business,  must  provide  and  use  properly  con- 
structed machinery  well  constructed  by  competent  and  skillful 
workmen,  out  of  good  materials,  and  he  must  employ  compe- 
tent, skillful  and  prudent  men  to  use  such  machinery,  and  in  so 
doing  they  must  be  careful  in  its  examination,  to  see  that  it  is 
in  proper  repair  and  in  safe  condition;  and  if  they  believe  from 
the  evidence  in  this  case  that  the  defendant  failed  to  do  his 
duty  in  any  of  these  regards,  and  the  explosion  referred  to  in 
this  case  resulted  from  such  failure,  and  that  the  plaintiff  was 
injured  thereby,  then  they  should  find  for  the  plaintiff'." 

The  jury  found  the  defendant  guilty,  and  assessed  the  plain- 
tiff's damages  at  $2,000,  for  which  sum  and  costs  judgment  was 
rendered  against  the  defendant. 

Messrs.  McClellan,  Tewkesbury  &  Cummins,  for  appellant; 
that  the  master  is  not  a  guarantor  of  the  safety  of  machinery 
used  by  his  servants,  and  is  only  bound  to  reasonable  care  in 
providing  suitable  machinery,  cited  Shearman  and  Redtield  on 
Negligence,  §  87. 
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A  master  is  not  liable  to  a  servant  for  an  injury  to  a  fellow- 
servant  in  the  same  line  of  employment:  0.  &  N.  W.  R.  JL  Co. 
V.  Moranda,  93  111.  302;  111.  Centl!  R.  R.  Co.  v.  Cox,  21  111.  20; 
C.&  A.R.  R  Co.  V.  Keefe,4:7  111.  108;  C.  &  A.  R.  R.  Co.  v. 
Mnrphy,  53  111.  339. 

The  instruction  given  for  plaintiff  was  misleading,  there  be- 
ing no  evidence  of  any  defect  in  the  machinery:  Nichols  v. 
Bradsby,  78  111.  44;  Wenger  v.  Calder,  78  111.  275;  Alexander 
V.  Mt.  Sterling,  71  111.  366;  111.  Cent.  R.  R.  Co.  v.  Cragin,  71 
111.  117;  I.  &  St.  Clair  v.  Miller,  71 111.463;  Herrick  v.  Gary,  83 
111.  85;  Cushman  v.  Cogswell,  86  111.  65;  Howe  S.  M.  Co.  v. 
Layman,  88  111.  39. 

Messrs.  Htnks,  English  &  Dunne,  for  appellee;  that  explo- 
sion of  the  machinery  is  pri7na  fade  evidence  of  negligence, 
cited  111.  Cent.  R.  R.  Co.  v.  Phillips,  49  111.  234;  T.  P.  &  W. 
R.  R.  Co.  V.  Moore,  77  111.  217. 

This  wag  not  one  of  the  risks  appellee  assnmed  when  enter- 
ing appellant's  employ,  and  the  law  imposes  upon  him  the  duty 
of  explaining  to  her  the  hazards  of  the  business;  Combs  v. 
New  Bedford  Co.  102  Mass.  672;  Sullivan  v.  India  M'f'g.  Co. 
113  Mass.  396;  Hill  v.  Gurt,  65  Ind.  45;  St.  L.  etc.  R.  R.  Co. 
v.  Valisius,  56  Ind.  511. 

The  employer  is  bound  to  supervise  and  test  his  machines 
as  often  as  custom  and  experience  require:  2  Thompson  on 
Negligence,  984;  111.  Cent.  R.  R.  Co.  v.  Phillips,  49  111.  234. 

Bailey,  J.  The  only  questions  we  need  consider  in  this 
case  are  those  which  relate  to  the  instructions  to  the  jury  given 
at  the  instance  of  the  plaintiff.  The  rule  is  well  settled  that  as 
between  employer  and  employe,  there  is  no  implied  warranty 
on  the  part  of  the  employer  as  to  the  fitness  or  soundness  of  the 
machinery  furnished,  or  as  to  the  competency  of  his  other  em- 
ployes. The  law  imposes  upon  the  employer  only  the  obli- 
gation to  use  reasonable  and  ordinary  care  and  diligence  in 
providing  suitable  and  safe  machinery,  and  in  selecting  and 
retaining  in  his  employ  competent  and  skillful  employes. 
Camp  Point  Mfg.  Co.  v.  Ballon,  71  lU.  417;  C.  C.  &  I.  W.  R. 
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R.  Co.  V.  Troesch,  68  Id.  545;  Wright  v.  N.  Y.  Cent.  R  R-Co. 
25  N.  Y.  562;  North  Chicago  Rolling  Mills  Co.  v.  Monka,  4 
Brad  well,  664:;  Price  v.  Henagan,  5  Id.  234;  Shear.  &  Red. 
on  Neg.,  Sections  86, 87  and  97^  and  authorities  cited. 

The  plaintiff 8  third  instruction  is  manifestly  at  variance 
with  this  rule.  It  holds  that  the  defendant,  in  the  manage- 
ment of  his  business,  ^^  Must  provide  and  use  properly  con- 
structed machinery,  well  constructed  by  competent  and  skill- 
ful workmen,  out  of  good  materials,  and  he  must  employ  com- 
petent, skillful  and  prudent  men  to  use  such  machinery,  and 
in  so  doing  they  must  be  careful  in  its  examination  to  see  that 
it  is  in  proper  repair  and  in  safe  condition;"  and  that  if  the  de- 
fendant is  shown  to  have  failed  in  the  performance  of  his  duty 
in  any  of  these  respects,  and  that  the  explosion  in  question  re- 
sulted from  such  failure,  thereby  injuring  the  plaintiff,  the  de- 
fendant is  liable.  By  the  rule  thus  announced,  the  duty  of  the 
defendant  to  provide  safe  and  suitable  machinery,  and  to  em- 
ploy competent,  skillful  and  prudent  men  to  operate  it,  was 
made  absolute,  thus  in  effect  making  him  a  warrantor  or  in- 
surer of  the  sufficiency  and  safety  of  the  machinery,  and  the 
competency  of  the  employes  in  charge  of  it  The  rule  that  his 
duty  only  extended  to  the  use  of  reasonable  and  ordinary  care 
and  diligence  in  these  respects  was  totally  ignored. 

But  the  instruction  goes  further,  and  holds  not  only  that  the 
defendant  was  bound  to  place  his  machinery  in  the  hands  of 
competent  operatives,  but  that  such  operatives  were  bound 
to  be  careful  in  the  examination  of  the  machinery,  to  see  that 
it  was  in  proper  repair  and  in  safe  condition,  and  that  their 
failure  so  to  do,  if  proved,  rendered  the  defendant  liable.  This 
doctrine  is  announced  without  reference  to  the  alleged  relation 
between  the  plaintiff  and  the  person  in  charge  of  the  machine 
as  fellow  servants  in  the  same  line  of  employment.  Whether 
they  occupied  that  relation  was  a  fact  to  be  determined  by  the 
jury  from  the  evidence,  and  the  law  is  too  well  settled  to  ad- 
mit of  discussion,  that  an  action  will  not  lie  by  a  servant 
against  his  employer  for  an  injury  sustained  by  reason  of  the 
negligence  of  his  fellow  servant  in  the  same  line  of  employ- 
ment^ where  the  employer  has  exercised  due  care  and  dili- 
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gence  in  the  selection  of  such  fellow  servant.  T.  W.  &  W, 
E'j  Co.  V.  Moore,  77  111.  217  ;  C.  C.  &  I.  C.  R'jr  Co.  v.  Troescli, 
68  Id.  545. 

The  plaintiff's  first  instruction  is  also  obnoxious  to  serious 
criticism.  It  directed  the  jury  to  find  the  defendant  guilty 
in  case  they  believed  from  the  evidence  the  following  facts, 
viz  :  that  any  part  of  the  machinery  in  question  was  defective; 
that  it  was  not  subjected  to  a  careful  examination  by  ^prudent 
men  on  behalf  of  the  defendant;  that  the  explosion  was  caused 
by  such  defective  part;  and  that  the  plaintiff  was  directly 
injured  thereby,  without  being m  any  way  connected  with  the 
management  of  the  machinery. 

Who  were  meant  by  the  words,  "prudent  men,"  as  here  em- 
ployed, is  by  no  means  clear,  but  it  would  seem  to  be  most 
consistent  with  the  general  scope  of  the  instruction  to  under- 
stand them  as  signifying  men  possessing  peculiar  prudence 
knowledge  and  skill  in  the  construction  and  use  of  this 
particular  machinery,  or  in  other  words,  men  who  may  be 
properly  classed  as  experts  in  its  use.  It  was  undoubtedly 
the  duty  of  the  defendant  to  use  reasonable  and  ordinary  care 
and  prudence,  not  only  in  the  original  selection  of  the  machin- 
ery, but  also  in  discovering  imperfections  and  defects  therein, 
and  keeping  it  in  repair.  Tlie  particular  means  however 
which  he  was  bound  to  use  for  the  discovery  of  defects,  was  of 
necessity  governed  by  the  peculiar  circumstances  of  the  case, 
and  involved  a  question  of  fact  rather  than  of  law.  If  under 
all  the  circumstances,  a  reasonably  prudent  man  would  have 
employed  experts  to  examine  the  machinery  to  ascertain  its 
condition,  the  defendant  was  bound  to  adopt  that  expedient, 
and  not  otherwise.  But  the  instruction  seems  to  enjoin  its 
adoption  as  a  legal  duty,  wholly  irrespective  of  the  nature  and 
circumstances  of  the  machinery,  or  of  any  other  means  the 
defendant  had  employed,  or  might  have  employed  for  the  same 
purpose. 

But  the  instruction  is  still  more  objectionable  in  another 
respect.  It  holds  that  the  defendant,  if  he  failed  to  procure  a 
careful  examination  of  the  machinery  by  prudent  men,  was 
liable  to  the  plaintiff  for  an  injury  caused  by  a  defect  therein, 
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irrespective  of  whether  the  defect  was  of  ench  a  nature  as  to  he 
susceptible  of  discovery  by  examination  or  not  The  rule  is, 
that  where  an  eniplo/e  suffers  injury  by  means  of  a  defect  or 
insufficiency  in  the  machinery  or  implements  furnished  by  his 
employer,  knowledge  of  the  defect  or  insufficiency  must  be 
brought  home  to  the  employer,  or  proof  made  that  he  was 
ignorant  of  the  same  through  his  own  negligence  or  want  of 
core.  In  other  words,  it  must  be  shown  that  he  either  knew, 
or  by  the  exercise  of  reasonable  diligence  might  have  known, 
of  tlie  defect  which  caused  the  injury.  Thus,  a  railroad  com- 
pany will  not  be  held  responsible  for  a  latent  defect  in  a  boiler 
of  an  engine,  or  a  flaw  in  a  broken  rail,  of  which  it  had  no 
knowledge;  everything  to  the  eye  appearing  right,  and  the 
usual  tests  discovering  no  imi:)erfection.  C.  &  A.  R.  R.  Co.  v. 
Piatt,  89  111.  141;  T.  P.  &  W.  R'y  Co.  v.  Conroy,  61  Id.  162; 
T.  W.  &  W.  R'y  Co.  V.  Ingraham,  77  Id.  809;  C.  C.  &  I.  C.  R'y 
Co.  V.  Troesch,  Bttjpra. 

If  the  explosion  by  wliich  the  plaintiff  in  this  caae  was 
injured  was  in  fact  the  result  of  a  defect  in  the  gas-generator, 
the  evidence  fails  to  show  the  precise  nature  of  the  defect,  nor 
does  it  appear  that  it  was  of  such  a  character  as  to  have  been 
apparent  upon  examination,  or  discoverable  by  the  application 
of  any  known  tests.  Tlie  defendant  gave  evidence  tending  to 
show  that  the  machine,  as  originally  made,  was  properly  con- 
structed, and  that  only  a  few  months  prior  to  the  explosion  it 
was  thoroughly  overhauled  by  experienced  machinists,  and  put 
in  complete  repair.  The  only  evidence  tending  to  show  that 
it  was  defective  is  that  which  is  to  be  derived  from  the  mere 
fact  that  it  exploded.  The  strong  inference,  then,  would  be 
that  if  defective,  its  defects  were  latent.  So  far  as  appears, 
they  may  have  been  of  such  a  nature  as  to  have  eluded  the 
most  careful  examination  of  the  most  shiliful  experts.  The 
instruction,  then,  was  clearly  erroneous  in  holding  that  the 
mere  absence  of  an  examination  by  prudent  men  was  conclu- 
sive of  the  defendant's  liability. 

The  plaintiff's  second  instruction  was  to  the  effect  that  the 
mere  fact  that  the  generator  exploded,  and  that  the  plaintiff 
was  in  no  way  connected  with  its  management,  if  proved,  was 
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prima  facie  evidence  of  negligence.  Doubtless  as  between 
the  proprietor  of  machinery  and  a  mere  stranger,  an  explosion 
would  raise  9k  prima  facie  presumption  of  negligence  on  the 
part  of  the  proprietor,  so  as  to  throw  on  him  the  burden  of 
rebutting  such  presumption  by  evidence.  This  is  doubtless  a 
reasonable  rule,  since  the  proprietor  is  held  to  be  equally  liable 
to  a  mere  stranger,  whether  the  explosion  results  from  defects 
in  the  machinery  or  the  negligence  of  his  servant  in  charge 
of  it.  But  the  rule  has  never  been  extended  to  cases  where 
the  servant  who  was  operating  the  machinery,  or  his  fellow 
servant,  was  the  injured  party.  T.  W.  &  W.  R'y  Co.  v.  Moore, 
77  111.  217;  I.  C.  R  E.  Co.  v.  Phillips,  55  Id.  194;  Same  v. 
Same,  49  Id.  234.  In  such  cases  the  master  would  not  be  lia- 
ble for  the  negligence  of  the  servant,  and  the  presumption 
that  the  explosion  was  caused  by  defects  in  the  machinery 
would  be  no  stronger  tlian  it  resulted  from  the  negligence  of 
the  servant  in  operating  it. 

The  error  in  the  instruction  was  not  obviated  in  our  opinion 
by  the  submission  to  the  jury  of  the  question  whether  the 
plaintiff  was  any  way  "  connected  with  the  management  of  the 
generator."  This  could  have  scarcely  been  understood  by  the 
jury  as  requiring  them  to  find  whether  the  plaintiff  was  a  fel- 
low servant,  in  the  legal  sense  with  the  person  who  was  opera- 
ting it.  The  machine  may  have  been  under  the  exclusive  con- 
trol of  O'Donnell,  and  still  he  and  the  plaintiff  may  notwith- 
standing have  been  fellow  servants  in  the  same  line  of  em- 
ployment. 

For  the  errors  in  the  foregoing  instructions  the  judgment 
must  be  reversed.  The  point  is  made  that  the  verdict  is  un- 
supported by  the  evidence,  but  as  the  case  must  be  submitted 
to  another  jury,  we  forbear  to  discuss  that  proposition.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  H.  Fairchild 

V. 

Michigan  Central  Railroad  Company. 

1.  Contracts — Power  op  attorney  to  make. — An  attorney  employed 
by  a  party  to  defend  a  suit  is  vested  with  the  authority  ordinararily  apper- 
taining to  that  relation.  He  is  authorized  to  take  such  steps  as  are  necessary 
to  a  proper  defense  of  the  suit,  among  which  may  fairly  be  included  the  sue- 
ing  out  of  a  commission  to  take  depositions,  and  the  employment  of  a  com* 
petent  person  to  execute  such  commission. 

2.  Fees  for  taking  deposition. — ^There  is  no  statute^limiting  or  reg- 
ulating the  fees  of  commissioners  employed  here  to  take  depositions  in  suits 
pending  in  other  states. 

3.  Quantum  meruit — Proof  of  services.— Statements  of  what  the 
witness  himself  would  have  charged  for  a  similar  service,  furnish  no  criterion 
for  determining  the  reasonable  value  of  the  plaintiff's  services,  and  should 
not  be  admitted  in  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  ilie  Hon. 
E.  S.  Williamson,  Judge,  presiding.     Opinion  filed  June  14, 

1881. 

The  plaintiff,  James  H.  Fairchild,  brought  suit  against  the 
Michigan  Central  Kailroad  Company,  before  a  justice  of  the 
peace  of  Cook  county,  and  recovered  judgment  for  $50  and 
costs.  On  appeal  to  the  Superior  Court,  a  trial  was  had  before 
the  court  and  a  jury,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  for  $25,  and  a  judgment  for  that  sura  and  costs.'  From 
this  judgment  the  plaintiff  has  appealed  to  this  court. 

The  action  was  for  services  rendered  by  the  plaintiff  for  the 
defendant  as  commissioner,  in  taking  the  deposition  of  a  certain 
witness,  resident  in  Cook  county,  to  be  read  in  evidence  on  the 
part  of  the  defendant,  on  the  trial  of  a  certain  suit  then  pend- 
ing in  the  circuit  court  for  the  county  of  Washtenaw,  in  the 
State  of  Michigan,  in  which  one  Christina  Eckard  was  plain- 
tiff and  the  said  Michigan  Central  Railroad  Company  was 
defendant.  It  appears  that  in  January,  1880,  a  commission 
to  take  the  deposition  of  said  witness  was  sued  out  of  said  cir- 
cuit court  by  the  attorneys  for  the  defendant,  directed  to  the 
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plaintiff  in  this  suit  to  execute;  and  tbat  in  pursuance  of  said 
commission,  the  plaintiff  took,  certified  and  returned  said 
deposition,  and  the  controversy  here  is  as  to  the  amount  of 
compensation  to  which  he  is  entitled  for  his  services. 

There  was  no  special  contract  between  the  parties  in  relation 
to  this  matter  before  the  deposition  was  taken,  but  the  evidence 
shows  that  one  of  the  attorneys  for  the  defendant  in  the  Midii- 
gan  case  employed  the  plaintiff  to  take  it,  and  was  present  a 
portion  of  the  time  while  the  witness  was  being  examined;  that 
after  the  deposition  was  completed,  and  while  it  still  remained 
in  the  plaintiff's  hands  and  under  his  control,  said  attorney  in- 
quired of  the  plaintiff  as  to  the  amount  of  his  charges,  and  was 
told  that  it  was  $50;  that  said  attorney  thereupon  replied  that 
he  considered  such  charge  reasonable,  and  agreed  that  it  should 
be  paid.  After  receiving  such  promise,  the  plaintiff  transmit- 
ted the  deposition  to  the  court  from  which  the  commission 
issued.  The  plaintiff  is  a  lawyer  of  over  twenty  years  prac- 
tice, and  he  testifies  that  his  services  in  taking  the  deposition 
were  worth  $50. 

The  only  witnesses  called  for  the  defendant  were  two  stenog- 
raphers, whose  usual  employment  is  to  report  the  testimony 
of  witnesses  taken  on  oral  examinations,  but  who  claim  to  have 
had  some  experience  in  taking  depositions.  Neither  of  these 
witnesses  attempts  to  give  an  opinion  as  to  the  reasonable 
value  of  the  plaintiff's  services,  but  both  were  permitted,  against 
the  plaintiff's  objection  and  exception,  to  state  what  their 
cliarges  would  have  been  for  doing  the  same  work.  The  re- 
maining facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  J.  Bunstine,  for  appellant;  that  the  authority  con- 
ferred upon  an  attorney  includes  all  the  necessary  and  usual 
means  of  executing  it  with  effect,  cited  Story  on  Agency,  § 
58;  Foster  v.  Wiley,  27  Mich.  2U  ;  ClarK  v.  Randal^  9  Wis. 
128. 

It  is  error  to  give  an  instruction  based  upon  rejected  testi- 
mony: Pleasants  V.  Scott,  21  Ark.  375;  Norfleet  v.  Sigman, 
41  Miss.  631 ;  United  States  v.  Breitling,  20  How.  254;  Little 
Miami  K  R.  Co.  v.  Whitmore,  19  Ohio  St.  110, 
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Bailey,  J.  If  the  evidence  establishes  a  valid  contract  be- 
tween the  parties  fixing  the  amoant  of  the  plaintiff's  com- 
pensation for  taking  the  deposition  in  qnestion,  such  contract 
mxist  govern,  and  proof  of  value,  other  than  that  so  fixed,  can- 
not be  considered.  The  plaintiff  testifies  that  while  the  depo- 
sition was  still  in  his  hands  and  under  his  control,  there  was 
an  agreement  between  him  and  the  defendant's  attorney,  fixing 
the  amount  to  be  paid  him  at  $50.  This  testimony  is  not  con- 
tradicted; but  it  is  urged  that  the  attorney,  in  making  such 
agreement,  transcended  the  limits  of  his  authority  and  did  not 
bind  his  client.  That  he  was  the  attorney  for  the  defendant  in 
the  suit  in  which  the  deposition  was  taken  is  proved,  and  is  not 
disputed;  and  it  will  be  presumed  that  he  was  vested  with  the 
authority  ordinarily  appertaining  to  that  relation.  He  was 
clearly  authorized  to  take  all  such  steps  as  were  necessary  to  a 
proper  defense  of  the  suit;  among  which  may  fairly  be  in- 
cluded the  suing  out  of  a  commission  to  take  the  deposition 
of  a  non-resident  witness,  as  well  as  procuring  the  services  of 
a  suitable  person  to  execute  such  commission.  This  seems  to 
be  conceded,  as  the  defendant  does  not  contest  the  propriety 
of  its  attorney's  acts  in  suing  out  the  commission,  or  in  em- 
ploying the  plaintiff  to  take  the  deposition. 

We  know  of  no  statute  limiting  or  regulating  the  fees  of 
commissioners  employed  here  to  take  depositions  in  suits  pend- 
ing in  other  States,  and  in  the  absence  of  such  statutory  regu- 
lation, we  see  no  reason  why  an  authority  to  engage  the  ser- 
vices of  a  cpmmissioner,  does  not  carry  wit|i  it,  an  as  an  inci- 
dent, power  to  stipulate  with  him  as  to  the  amount  of  his 
compensation.  In  this  case,  the  evidence  that  such  stipulation 
was  made  being  undisputed,  the  plaintiff  is  entitled  to  recover 
the  full  amount  of  the  price  agreed  upon,  and  the  verdict  of 
the  jury  in  failing  to  award  that  sum  is  contrary  to  the  evi- 
dence,  and  should  have  been  set  aside. 

But  even  if  it  should  be  conceded  that  the  agreement  in 
question  is  invalid,  the  judgment  must  still  be  held  to  be  erro- 
neous. In  the  absence  of  a  special  agreement,  the  plaintiff 
would  be  entitled  to  recover  such  sum  as  his  services  were  rea- 
sonably worth.    His  own  evidence  is  that  they  were  reason- 
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ably  worth  $50.  The  only  evidence  in  conflict  with  this  is 
that  of  the  two  stenographers  who  testified  for  the  defendant; 
and  they  do  not  attempt  to  give  an  opinion  as  to  the  value  of 
the  plaintiflPs  services,  but  state  what  their  own  charges  would 
have  been  for  doing  the  same  work.  What  they  would  have 
charged  furnishes  no  criterion  for  determining  the  reasonable 
value  of  the  plaintiff's  services,  and  is  wholly  immaterial.  It 
was  error,  therefore,  to  admit  their  testimony  on  that  subject 
against  the  plaintiff's  objection. 

One  of  these  witnesses  it  is  true,  testifies  that  the  price  he 
would  have  charged  was  the  usual  price  among 'stenographers. 
Even  if  this  is  to  be  regarded  as  equivalent  to  a  statement  that 
the  sum  mentioned  would  have  been  the  reasonable  value  of  a 
stenographer's  services  for  doing  the  work,  we  do  not  think 
such  evidence  sufficient  to  overcome  the  plaintiff's  testimony 
as  to  the  reasonable  value  of  the  services  performed  by  him. 
The  defendant  did  not  see  fit  to  employ  a  stenographer  to  take 
the  deposition,  but  a  lawyer  of  many  years  experience  in  the 
practice  of  his  profession,  and  whose  acquaintance  in  legal 
proceedings  and  witli  the  forms  prescribed  by  law  for  taking, 
certifying  and  returning  depositions,  may  have  rendered  him 
much  better  qualified  for  the  performance  of  the  required  ser- 
vice than  a  mere  short-hand  writer.  The  defendant  having 
availed  itself  of  the  plaintiff's  professional  knowledge  and  ex- 
perience, cannot  be  permitted  to  measure  his  compensation  by 
such  sum  as  would  have  secured  the  services  of  a  commissioner 
possessing  none  of  these  peculiar  qualifications.  In  this  view 
it  is  clear  that  the  preponderance  of  the  evidence  as  to  the  rea- 
sonable value  of  the  plaintiff's  services  is  with  the  plaintiff. 

For  the  reasons  above  stated  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Juds:ment  reversed. 
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Edwin  A.  Bowen  et  au 

V. 

Benjamin  Fridley  et  al. 

Application  of  payments. — Where  neither  debtor  nor  creditor  makes 
specific  application  of  payments  to  any  particular  items  of  indebtedness, 
the  law  will  appropriate  the  payment  in  the  way  most  udvanta^reous  to  the 
creditor.  Thos  if  there  are  two  debts,  one  secured  and  the  other  unsecured, 
application  will  l^  made  to  the  latter;  or  where  one  security  is  more  preca- 
liom  than  the  other,  the  law  will  apply  the  payment  to  the  one  the  security 
for  which  is  most  precarious.    . 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.  Opinion  filed  June  14, 
1881. 

Mr.' Frank  J.  Cbawford  for  appellants;  that  no  change  in 
the  form  of  the  indebtedness,  or  in  the  mode  or  time  of  pay- 
ment, will  discharge  the  mortgage,  cited  Flower  v.  Elwood, 
66  111.  438;  Wayman  v.  Cochrane,  35  111.  152;  Hamilton  v. 
Quimby,  46  111.  90;  Hugunin  v.  Starkweather,  5  Gilm.  422; 
Elliott  V.  Blair,  47  111.  342;  Darst  v.  Bates,  95  111.  493. 

The  renewal  of  the  note  or  giving  a  new  note  will  not  change 
the  security:  Cullura  v.  Branch  Bank,  23  Ala.  797;  Jones  on 
Mortgages,  §  927;  Bolles  v.  Chancery,  8  Conn.  389. 

If  payment  be  made  by  check  or  bill  which  is  not  paid, 
although  indorsed  as  payment  on  the  mortgage  note,  no  part 
of  the  mortgage  Hen  is  satisfied:  Jones  on  Mortgages,  §934; 
Md.  and  N.  Y.  C.  &  I.  Co.  v.  Wingert,  8  Gill.  170;  Burrows 
V.  Bangs,  34  Mich.  304. 

A  purchaser  without  notice  of  an  equity  will  be  protected : 
Hunter  v.  Stoneburner,  92  111.  75;  Moore  v.  Hunter,  1  Gilm. 
317. 

The  law  will  presume  payments  were  credited  on  the  unse- 
cured debt,  where  no  direction  was  given  as  to  their  applica- 
tion: Hare  v.  Stegall,  60  111.  380. 

The  creditor's  right  to  make  application  may  be  exercised  at 
any  time:  1  Am.  Lead.  Cas.  345;  Arnold  v.  Johnson,  1  Scam. 
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196;  McFarlaiid  v.  Lewis,  2  Scam.  345;  Bayley  v.  Wyncoop,  5 
Gilm.  449;  Heintz  v.  Calm,  29  HI.  808;  Lowery  v.  Gear,  32 
111.  382;  Sprague  v.  Hazenwinkle,  53  111.  419;  Bonnell  v. 
Wilder,  67  111.  327;  Wilhelm  v.  Schmidt,  84  HI.  138;  Davis 
Sewing  M.  Co.  v.  Buckles,  89  111.  243;  Chester  v.  Wheelwright, 
15  Conn.  562;  Johnson's  Appeal,  37  Pa.  St  268;  Jones  on 
Mortgages,  §  384. 

Mr.  E.  G.  MoNToirr,  for  Appellees. 

Bailey,  J.  A  former  decree  in  this  cause  in  favor  of  the 
complainants  was  before  this  conrt  on  appeal  at  the  October 
term,  1879,  and  reversed,  for  reasons  stated  in  the  opinion  then 
filed.  Fridley  v.  Bowen,  5  Bradwell,  191.  The  cause  being 
again  heard  in  the  court  below  on  pleadings  and  proofs,  a  de- 
cree was  entered  dismissing  the  bill  at  the  complainants'  costs 
for  want  of  equity,  and  from  this  decree  the  complainants  have 
appealed  to  this  court  and  assigned  errors. 

On  the  hearing,  the  counsel  for  the  complainants  admitted  in 
open  court  that  they  only  sought  to  obtain  a  decree  for  the 
amount  due  on  the  note  for  $4,711.77,  claiming  that  note  to  be 
a  renewal  of  the  $4,000  note  which  formed  a  part  of  the  origi- 
nal $17,000  indebtedness  from  Edmund  D.  Taylor  to  the  First 
National  Bank  of  Mendota,  for  which  the  mortgage  sought  to 
be  foreclosed  was  given  as  collateral,  the  balance  of  said  indebt- 
edness having  been  satisfactorily  adjusted,  and  the  complain- 
ants making  no  claim  now  in  respect  thereto.  The  question 
to  be  decided  on  this  appeal,  then,  is  whether  the  complainants 
are  entitled  to  a  decree  of  foreclosure  for  the  amount  due  on 
the  $4,711.77  note. 

The  determination  of  this  question  depends,  1,  upon  wheth- 
er, as  a  matter  of  fact,  this  note  is  a  continuation i|  or  renewal 
of  the  indebtedness  formerly  represented  by  the  $4,000  note; 
and  2,  whether,  under  the  terms  upon  which  the  mortgage  was 
given  by  Taylor  to  the  bank,  it  can  l>e  held  for  the  payment  of 
the  $4,000  note,  after  $13,000  of  the  original  $17,000  which  it 
was  given  to  secure,  has  been  paid. 

In  the  former  record  it  appeared  that  the  $4,000  note  was 
surrendered  by  the  bank  to  Taylor  and  canceled,  and  that  other 
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notes  were  given  by  Taylor  to  the  bank  from  time  to  time,  the 
last  of  said  notes  being  the  note  for  $4,711.77,  but  we  failed 
to  find  in  that  record  satisfactory  evidence  that  these  several 
notes  were  given  in  continuation  or  renewal  of  the  same  in- 
debtedness formerly  represented  by  the  $4,000  note,  and  accord- 
ingly held  that  the  surrender  of  the  $4,000  note  and  the  taking 
of  new  notes  was,  prima  facie^  a  payment  of  the  former  note, 
bat  that  sach  prima  facie  presumption  was  liable  to  be  re- 
butted by  proof,  the  burden  of  making  such  proof  being  on  the 
complainants. 

On  the  last  hearing  this  proof  we  think  was  supplied.  Evi- 
dence was  introduced  by  the  complainants  from  which  it  satis- 
factorily appears  that  the  indebtedness  formerly  secured  by  the 
$4,000  note  was  not  intended  to  be  paid,  and  was  not  in  fact 
paid,  but  that  after  being  renewed  a  number  of  times  by  the 
surrender  of  the  old  note  and  the  substitution  of  a  new  one,  it 
finally  assumed  the  form  of  the  $4,711.77  note— the  $711.77 
being  the  unpaid  interest  on  the  original  debt.  It  only  remains 
to  be  determined  whether  this  indebtedness  is  still  secured  by 
the  mortgage. 

In  the  opinion  delivered  on  a  former  appeal,  the  conclusion 
was  reached  that,  as  the  record  then  stood,  it  appeared  pre- 
sumptively, that  the  entire  $17,000  had  been  paid,  thus  com- 
pletely discharging  the  premises  from  the  Hen  of  the  mortgage. 
This  conclusion  was  necessarily  decisive  of  the  whole  case.  A 
further  view,  however,  was  advanced  to  the  effect,  that  the 
$10,000  note  and  mortgage  were  in  fact  given  to  secure  $10- 
000  of  the  $17,000,  or  ten-seventeenths  of  Taylor's  indebtedness 
^  to  the  bank,  and  that  when  that  proportion  of  the  indebted- 
ness was  paid,  the  mortgage  was  satisfied.  The  soundness  of 
this  view  is  now  called  in  question,  and  as  it  seems  clear 
that  its  statement  was  unnecessary  to  the  decision  of  the  case, 
we  do  not  regard  ourselves  bound  by  it  as  re8  adjudicataj  and 
if  on  further  consideration  we  reach  the  conclusion  that  it  is 
untenable,  it  will  be  our  duty  to  so  decide. 

It  appears  that  at  the  time  the  note  and  mortgage  were 
given,  Taylor  was  owing  the  bank  various  sums  of  money, 
evidenced  by  sundry  notes  and  drafts,  amounting  in  the  aggre- 
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gate  to  $17,000.  A  few  days  before  the  date  of  the  mortgage, 
he  applied  to  the  bank  for  a  further  loan  of  $8,440,  which  the 
bank  refused,  unless  he  would  first  reduce  or  in  some  way  se- 
cure his  existing  indebtedne8S.Raying  shortly  before  that  time 
obtained  from  Fridley  a  conveyance  of  the  premises  in  ques- 
tion, he  exhibited  to  the  officers  of  the  bank  his  deed  and  an 
abstract  of  title,  and  it  was  finally  arranged  that  if  he  would 
improve  his  personal  credit  by  giving  a  mortgage  on  the  prop- 
erty for  $10,000  of  the  $17,000,  the  bank  would  comply  with 
his  request  for  a  further  loan.  He  accordingly  executed  the 
note  and  mortgage  for  $10,000  as  a  security  for  that  amount  of 
the  previous  indebtedness,  and  thereupon  the  bank  made  him 
a  further  loan  of  $8,440.  No  portion  of  the  $17,000  was 
specifically  set  apart  or  designated  as  the  part  to  be  secured  by 
the  mortgage,  but  the  mortgage  was  deposited  witli  the  bank 
under  this  agreement,  viz.,  that  it  should  secure  $10,000  of  the 
$17,000  indebtedness. 

There  is  no  evidence  that  Taylor,  at  or  before  the  time  of 
making  any  of  his  payments,  made  any  specific  appropriation 
of  such  payments  to  the  satisfaction  of  the  mortgage  nor  does 
it  appear  that  the  bank  performed  any  act,  at  least  up  to  the 
time  it  commenced  proceedings  to  foreclose  the  mortgage,  evi- 
dencing an  election  on  its  part  to  consider  the  items  of  indebt- 
edness first  paid  as  belonging  to  that  part  of  the  indebtedness 
not  secured  by  the  mortgage.  The  question  then  is,  whether 
the  law  will,  under  these  circumstances,  apply  the  payment 
first  to  the  satisfaction  of  the  mortgage. 

The  general  rule  in  relation  to  the  appropriation  of  pay- 
ments undoubtedly  is,  that  where  a  debtor  is  owing  a  creditor 
several  debts,  and  makes  payments,  he  has  a  right  to  direct 
their  application  to  any  one  or  more  of  the  debts  as  he  may 
choose;  but  if  he  makes  payments  and  omits  to  give  directions 
as  to  their  application,  the  creditor  may  then  apply  them  as 
he  sees  fit.  Where,  however,  an  appropriation  is  made  by 
neither  party,  the  law  will  direct  as  to  how  it  shall  be  made. 
The  authorities  are  not  altogether  uniform  as  to  the  principles 
upon  which  the  law  will  proceed  in  making  this  appropriation, 
as  some  of  the  reported  cases  hold  that  it  should  be  made  in 
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the  way  most  beneficial  to  the  debtor.  But  the  rule  which 
seems  to  be  supported  by  the  overwhelming  weight  of  author- 
ity, as  well  as  by  the  strongest  considerations  of  equity  and 
justice,  is  that  it  should  be  made  in  the  way  most  advanta- 
geous to  the  creditor.  Thus  vfhere  one  of  the  debts  is  secured 
and  the  other  unsecured,  or  where  one  security  is  more  preca- 
rious than  the  other,  the  law  will  apply  the  payment  to  the 
debt  which  is  unsecured,  or  to  the  one  the  security  for  which 
is  most  precarious. 

A  leading  case  on  this  subject  is  Field  v.  Holland,  6  Cranch, 
8,  where  Chief  Justice  Marshall,  delivering  the  opinion  of  the 
court,  says:  "The  principle  that  a  debtor  may  control,  at  will, 
the  application  of  his  payments,  is  not  controverted.  Neither 
is  it  denied  that  on  his  omitting  to  make  this  application  the 
power  devolves  on  the  creditor.  If  this  power  is  exercised  by 
neither,  it  becomes  the  duty  of  the  court,  and  in  its  perform- 
ance a  sound  discretion  is  to  be  exercised.  It  is  contended  by 
the  plaintiffs  that  if  the  payments  have  been  applied  by  neither 
the  creditor  nor  the  debtor,  they  ought  to  be  applied  in  the 
manner  most  advantageous  to  the  debtor,  because  it  must  be 
presumed  that  such  was  his  intention.  The  correctness  of  this 
conclusion  cannot  be  conceded  where  a  debtor  fails  to  avail 
himself  of  the  power  which  he  possesses,  in  consequence  of 
which  that  power  devolves  on  the  creditor.  It  does  not  appear 
unreasonable  to  suppose  that  he  is  content  with  the  manner  in 
which  the  creditor  will  exercise  it.  If  neither  party  avails 
himself  of  his  power,  in  consequence  of  whicli  it  devolves  on 
the  court,  it  would  seem  reasonable  that  an  equitable  applica- 
tion should  be  made.  It  being  equitable  that  the  whole  debt 
should  be  paid,  it  cannot  be  inequitable  to  extinguish  first 
those  debts  for  which  the  security  is  most  precarious."  See, 
also,  this  case  as  reported  in  1  Am.  Lead.  Cas.  5th  ed.  345,  and 
notes. 

The  same  rule  is  laid  down  by  our  Supreme  Court  in  Hare 
V.  Stegall,  60  111.  380.  In  that  case  the  debtor  owed  the  cred- 
itor two  debts,  one  secured  and  one  unsecured,  and  a  payment 
having  been  made  which  so  far  as  appeared  had  been  applied 
by  neither  the  debtor  or  creditor,  it  was  hold  that  it  should  be 
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applied  to  the  debt  for  which  the  creditor  held  no  security.  In 
the  opinion  the  court  say:  "If  no  appropriation  is  made  by 
the  parties,  the  law  would  apply  it  to  the  debt  not  secured,  on 
the  ground  that  in  the  absence  of  any  direction  the  presump- 
tion would  be  that  the  creditor,  having  a  right  to  choose  to 
which  it  should  be  applied,  would  appropriate  it  in  the  mode 
most  advantageous  to  him." 

It  is  true  the  facts  in  the  preceding  cases  differ  somewhat 
from  those  presented  here.  There  the  parties  had  designates! 
the  particular  items  of  indebtedness  to  which  the  secnrities 
should  apply.  Here  the  mortgage  covers  an  indefinite  $10,000 
of  various  items  of  indebtedness,  amounting  in  the  aggregate 
to  $17,000,  but  the  particular  items  which  were  to  be  regarded 
as  secured  was  left  undetermined.  It  further  appears  that  in 
tliis  case  the  payments  were  not  general  payments  upon  the 
entire  indebtedness,  but  payments  of  the  specific  items  of 
which  it  was  composed,  without  any  reference,  however,  by 
either  debtor  or  creditor,  to  whether  the  items  paid  belonged 
to  the  $10,000  secured  or  to  the  $7,000  unsecured,  and  without 
any  specific  application  of  the  payments  to  the  mortgage  or  to 
the  unsecured  portion  of  the  indebtedness. 

But  notwithstanding  these  differences,  we  think  the  present 
case  is  sufficiently  analogous  to  those  above  cited  to  warrant  an 
application  of  the  same  principles.  There  can  be  no  doubt  that 
Taylor  might  have  appropriated  the  various  payments  as  he 
made  them  to  the  extinguishment  of  the  mortgage,  and  we  see 
no  reason  why,  upon  his  failure  so  to  do,  the  bank  might  not 
have  applied  them  upon  the  unsecured  portion  of  the  indebted- 
ness. As  neither  party  has  exercised  the  power  of  appropria- 
tion, the  court  must  exercise  it  upon  equitable  principles.  It 
is  clearly  equitable  that  the  entire  indebtedness  should  be  paid, 
and  that  result  can  be  most  certainly  reached  by  applying  the 
payments,  first,  to  that  portion  of  the  indebtedness  not  covered 
by  the  mortgage. 

The  case  of  Chester  v.  Wheelright,  15  Conn.  662,  is  in  point, 
and,  we  think,  sustains  the  view  we  have  taken.  In  that  case, 
"Wheelright,  being  indebted  to  Chester  &  Co.  in  the  sum  of 
$10,426.14,  on  an  account  current  for  notes  lent,  cash  advanced, 
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and  goods  furnished,  executed  to  tliem  a  mortgage  on  certain 
real  estate  for  $3,000,  and  delivered  it  to  them  to  secure  that 
amount  of  the  indebtedness,  the  security  of  the  mortgage  being 
limited  to  no  particular  part  of  the  account.  Subsequently 
various  payments  were  made  on  the  indebtedness  by  Wheel - 
right,  and  various  other  collaterals  which  he  had  deposited 
with  Chester  &  Co.  as  security  for  said  indebtedness  were  col- 
lected and  applied  thereon,  making  the  entire  amount  of  cred- 
its considerably  larger  than  the  amount  of  the  .mortgage,  but 
leaving  more  than  $3,000  still  unpaid.  No  specific  applica- 
tion of  these  payments  was  made  by  either  party.  In  a  suit  to 
foreclose  the  mortgage,  it  was  contended  by  the  defendants  that 
the  payments  should  be  applied,  first,  to  the  portion  of  the  in- 
debtedness thus  secured,  so  as  to  satisfy  the  mortgage  in  full, 
and  by  the  plaintiff,  that  they  should  be  applied  to  the  portion 
not  secured,  thus  entitling  him  to  a  decree  for  the  full  amount 
of  the  mortgage.  It  was  held  that  as  neither  party  had  made 
a  specific  application  of  the  payments,  the  law  would  apply 
them  according  to  the  justice  of  the  case,  which,  under  the  cir- 
cumstances, required  their  application  to  the  unsecured  por- 
tion of  the  account,  thus  giving  the  plaintiff  a  decree  for  the 
full  amount  of  the  mortgage. 

We  are  of  the  opinion,  then,  that  the  complainants  are  enti- 
tled to  a  decree  for  the  amount  of  the  indebtedness  originally 
secured  by  the  $4,000  note,  and  now  represented  by  the  note 
for  $4,711.77;  and  the  decree  will  accordingly  be  reversed  and 
tlie  cause  remanded,  with  instructions  to  the  court  below  to 
enter  a  decree  in  favor  of  the  complainants  for  that  sum  and 

costs. 

Decree  reversed. 
Wilson,  J.,  dissents. 
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_  The  City  op  Chicago 

I    8    602 

t^  w  Henry  M.  Shepard. 

8    602 
70    196 


8       C02  I.     WiDEKTNG  BTRBETS — CONDEMNATION — SuiT  FOB   ASSESSMENT. — ^Ih 

fit  ^Mtt  order  to  maintain  a  suit  for  an  assessment  for  benefits  made  by  -virtue  of  con- 
— ^—  demnation  proceedings  for  opening  streets,  the  party  suing  must  show :  first, 
title  in  fee  in  himself  to  the  portion  of  the  lot  sought  to  be  condemned;  sec- 
ond,  a  regular  judgment  in  his  favor,  ascertaining  the  amount  of  compensa. 
tion;  and  third,  the  taking  possession  of  the  portion  condemned,  by  the 
defendant,  with  the  consent  of  the  plaintiff. 

2.  Deed  to  condemning  farty. — In  the  case  of  cities  condemning 
property  for  public  use,  the  statute  makes  no  provision  for  the  giving  by  the 
lot  owner  or  acceptance  by  the  city  of  a  deed  of  the  proi)erty  sought  to  be 
condemned,  and  the  municipal  officers  have  no  authority  to  accept  such  a 
deed.    The  acceptance  of  a  deed,  therefore,  by  the  officers  of  the  city,  is  not 

/  evidence  of  a  taking  possession  such  as  will,  under  the  above  rule,  authorize 

the  lot  owner  to  bring  suit  for  the  compensation  awarded. 

Appeal  from  the  Circuit  Court  ot  Cook  county;  the  Hon. 
JoiiN  G.  EoGEBS,  Judge,  preeiding.   Opinion  filed  June  14, 1881. 

March  17,  1873,  an  ordinance  was  passed  by  the  city  of  Chi- 
cago for  the  opening  and  extension  of  Dearborn  street  south 
of  Jackson  to  Fourteenth  street  and  for  the  condemnation  of 
the  land  requisite  for  that  purpose;  and  also  that  the  expense 
and  cost  of  the  improvement  be  paid  by  special  assessment  of 
property  thereby  benefited.  The  lines  of  the  proposed  im- 
provement included  a  large  number  of  diflTerent  pardes  of  land 
owned  by  diflFerent  persons  among  which  was  lot  6  in  block 
122  school  section  addition  to  Chicago  belonging  to  the 
plaintiff  Shepard.  August,  1873,  the  city,  under  act  9  of  the 
general  corporation  act  for  cities  and  villages  and  said  ordi- 
nance, filed  its  petition  in  due  form  in  the  Superior  Court  for  the 
purpose  of  having  the  compensation  ascertained  to  the  several 
lot -owners,  for  the  property  to  be  taken  or  damaged  for  such 
improvement,  making  Shepard,  amongst  the  other  property 
owners,  a  party.  Such  proceedings  were  had  that  amongst 
other  things,  the  jury  awarded  to  Shepard  as  compensation  for 
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a  part  of  said  lot  6,  the  sum  of  thirty-nine  thousand  seven  hun- 
dred and  twenty  dollars  for  which  amongst  others  judgment 
was  given  April  23,  1874. 

Afterwards,  April  24,  1874,  the  city  presented  its  petition 
in  due  form  to  the  said  court,  and  under  the  said  ordinance 
proceeded  to  have  said  special  assessment  made,  for  the  pur- 
pose of  paying  for  such  improvement  with  the  costs,  and  such 
proceedings  were,  amongst  others,  had  that  the  sum  of  ten  lum- 
dred  and  seventy-seven  thousand  eight  hundred  and  seventy- 
four  dollars  and  sixty-six  cents  was  assessed  upon  the  property 
benefited  and  forty-four  thousand  one  huudred  and  thirty-six 
dollars  eighty-seven  cents  directed  to  be  paid  by  general 
taxation,  and  against  the  west  half  of  said  lot  six,  there  was 
assessed  the  sum  of  thirty  hundred  and  twenty-nine  dollars 
and  sixty  cents  as  benefits,  which  assessment  was  confirmed  by 
order  of  said  court  June  5,  1875.  November  16,  1876,  a  war- 
rant in  due  form  was  issued,  for  the  collection  of  such  assess- 
ment and  placed  in  the  hands  of  the  collector  of  said  city;  that 
a  considerable  sum  said  to  be  one  hundred  thousand  dollars  in 
the  aggregate  was  collected  from  divers  persons,  and  Shepard 
paid  the  amount  assessed  against  the  west  half  of  said  lot  6. 
About  the  first  day  of  March,  1878,  another  warrant  was  issued 
to  the  said  collector  and  other  sums  collected  thereunder  of 
property  owners  assessed  as  aforesaid;  and  in  June,  1878,  the 
city  withdrew  said  warrant  and  by  ordinance  of  the  city  coun- 
cil abandoned  the  collection  of  said  assessment. 

Shepard  brought  suit  to  the  November  term  of  the  circuit 
court  against  the  city  of  Chicago,  to  recover  the  amount  so 
awarded  him  as  compensation  as  aforesaid.  The  action  is 
assumpsit  upon  the  special  facts  before  mentioned,  and  the 
further  ground  that  the  city  had  taken  possession  of  the  por- 
tion of  said  lot  6  so  condemned.  The  declaration  alleges  that, 
December  2l9,  1877,  the  plaintiff,  Shepard,  sold  and  conveyed 
said  lot  six,  subject  to  the  rights  of  the  city  of  Chicago,  to 
Charles  C.  Copeland,  and  assigned  to  him  said  awai*d,  for  whose 
use  this  suit  is  brought. 

There  was  a  trial  by  jury  "under  the  plea  of  non-assumpsit. 
The  plaintiff  gave  in  evidence  the  several  matters  of  induce- 
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ment  set  out  in  the  declaration;  evidence  of  his  title  to  said 
lot  six  at  the  time  of  the  condemnation  proceedings  and  down 
to  the  time  of  the  conveyance  to  Copeland;  and  the  jadgment 
in  the  condemnation  proceedings;  but  gave  no  evidence  tend- 
ing to  show  that  the  defendant  corporation,  or  any  of  its 
authorized  agents  or  officers,  had  taken  possession  of  any  por- 
tion of  that  part  of  said  lot  six  which  was  involved  in  said 
condemnation  proceedings.  The  plaintiff,  however,  was  per- 
mitted by  the  court,  against  the  objections  of  the  defendant,  to 
give  evidence  tending  to  show  that,  in  June,  1877,  he  together 
with  his  wife  signed  and  acknowledged  a  deed  of  conveyance 
to  the  defendants  of  that  portion  of  said  lot  which  had  been  so 
condemned  as  aforesaid,  and  caused  it  to  be  delivered  to  the 
comptroller  of  the  city  of  Chicago,  but  which  had  never  been 
placed  of  record,  and  could  not  be  found  in  the  comptroller's 
office  or  elsewhere. 

The  court,  at  the  instance  of  the  plaintiff,  gave  to  the  jury 
the  following  instruction: 

"The  jury  are  instructed  that  as  matter  of  law  the  im- 
provement or  extension  of  Dearborn  street  mentioned  in  the 
plaintiff's  declaration,  filed  in  this  suit,  constitutes  an  entire 
and  indivisible  improvement:  that  is  to  say,  that  the  question 
of  compensation  ascertained  in  the  proceedings  had  under  the 
ordinance  providing  for  said  improvement  was,  what  compen- 
sation should  be  paid  for  the  taking  or  damaging  of  property, 
necessary  to  be  taken  or  damaged,  for  the  purpose  of  extend- 
ing Dearborn  street  from  Jackson  street  to  Fourteenth  street, 
and  not  for  a  part  of  the  distance  only;  and  the  question  of 
the  assessment  of  the  cost  of  said  improvement  upon  property 
specially  benefited  thereby,  was,  as  to  what  property  would  be 
specially  benefited  by  said  street  extension  throughout  its  en- 
tire Jength,  and  not  a  part  of  the  way  alone.  If  therefore  the 
jury  believe  from  the  evidence,  that  the  city  of  Chicago  has, 
under  said  ordinance  and  the  proceedings  had  thereunder,  and 
with  the  consent  of  the  owners,  taken  and  retained  actual  pos- 
session of  the  property  or  a  material  part  of  the  property 
sought  by  said  ordinance  to  be  taken  for  the  purposes  of  said 
street  extension,  subsequent  to  the  ascertainment  and  fixing  of 
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the  compensation  to  be  paid  owners  therefor,  with  the  in- 
tention on  the  part  of  said  city  to  actnallj  appropriate  the 
property  so  taken  possession  of  to  the  uses  of  said  improve- 
ment or  street  extension,  and  if  the  jury  further  believe  from 
tlie  evidence  that  the  said  city,  in  the  course  of  the  proceed- 
ings had  under  and  by  virtue  of  said  ordinance,  did  after  the 
confirmation  of  the  assessment  made  to  cover  the  cost  of  said 
improvement,  by  the  judgment  of  the  Superior  Court  of  Cook 
county,  entered  on  June  6,  1875,  issue  its  warrant  or  warrants 
for  the  collection  of  said  assessment,  and  did  in  fact,  collect 
and  receive  on  said  warrants,  from  the  owners  of  property 
specially  assessed  for  said  improvement,  including  the  plain- 
tiff, all  or  a  part  of  the  sums  assessed  as  aforesaid,  and  there- 
after wholly  abandoned  all  intention  and  effort  to  make  further 
collections  of  said  assessments,  then  the  jury  should  find  for 
the  plaintiff." 

To  the  giving  of  which,  defendant's  counsel  then  and  there 
excepted. 

The  defendant's  counsel  then  asked  the  court  to  give  to  the 
jury  the  following  instruction: 

"  The  jury  are  instructed  that  by  the  ordinance  in  evidence, 
ordering  the  extension  and  opening  of  Dearborn  street  from 
Jackson  street  to  Fonrteenth  street,  it  was  and  is  provided  that 
the  cost  thereof  should  be  paid  for  by  a  special  assessment; 
that  it  is  admitted  by  the  parties  to  this  suit  that  a  special 
assessment  to  pay  such  cost,  including  the  compensation 
awarded  for  the  property  proposed  to  be  taken  for  the  improve- 
ment, was  made  in  conformity  with  the  provision  of  said  or- 
dinance and  was  confirmed  by  the  Superior  Court  of  Cook 
county  Jnne  5, 1875,  and  that  warrants  were  issued  for  the 
collection  of  said  assessment;  and  the  jury  are  instructed  that, 
by  the  statute,  the  city  has  five  years  from  the  date  of  the  con- 
firmation of  the  assessment,  namely,  from  Jnne  5,  1875,  in 
which  to  collect  the  same,  and  that  this  suit  having  been  com- 
menced November  9, 1878,  before  the  expiration  of  the  said  five 
years,  the  plaintiff  cannot  recover  in  this  action,  even  though 
the  improvement  has  not  been  abandoned,  and  the  jury  should 
find  for  defendant" 
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But  the  coart  refused  the  said  instraction  as  asked,  and 
modified  the  same  by  adding  to  the  same,  immediately  after 
and  following  the  last  word  thereof,  to  wit:  the  word  "  defend- 
ant" the  following  words,  to  wit:  ^^  Unless  the  jury  hdievej 
from  the  evidence^  that  the  city  actually  took  and  retained^ 
with  the  plai7itiff^8  consent^  possession  of  that  part  of  the  lot 
of  plaint} ff  which  was  condemned^  or  other  of  the  lots  so  con- 
demnedy  with  consent  of  the  owners  thereof  and  with  the 
intention  of  carrying  ottt  the  improvement.  " 

And  the  court  gave  to  the  jury  the  said  instruction,  modi- 
fied as  aforesaid. 

To  the  refusal  to  give  said  instruction  as  asked,  and  so  mod- 
ifying the  same,  the  defendant's  counsel  then  and  there  ex- 
cepted. 

The  jury  found  for  the  plaintiff,  assessing  his  damages  at 
$35,982.31.  The  defendant  made  a  motion  for  a  new  trial, 
whicli  was  overruled  by  the  court,  and  the  defendant  prose- 
cutes this  appeal. 

Mr.  Francis  Adams,  for  appellant;  that  acceptance  of  a  deed 
by  the  city  comptroller  would  be  ultra  vires^  cited  Chicago  v. 
Barbian,  80  111.  482;  Dart  v.  Hercules,  57  111.  446;  Dillon  on 
Mun.  Corp.  §  381. 

Mr.  John  P.  Altgeld,  for  appellee;  that  condemnation  pro- 
ceedings when  perfected  constitute  a  purchase  of  the  land,  cited 
Mills  on  Eminent  Domain,  §  124;  In  re  Phinebick,  67  N".  Y. 
245;  Neal  v.  Pittsburg,  etc.,  R.  R.  Co.  v.  Grant  Cas.  Pa.  138; 
Trustees  v.  Hawkins,  1  Wend.  53;  Town  of  Hampton  v.  Cof- 
fin, 4  K  H.  517;  Philadelphia  v.  Dickson,  38  Pa.  St.  247. 

No  actual  taking  is  necessary  to  fix  the  rights  of  the  parties: 
Rigiiey  v.  Chicago,  13  Chicago  Legal  News,  229. 

The  giving  of  vouchers  by  the  city  to  lot  owners,  was  an  as- 
signment of  a  part  of  the  special  assessment,  and  the  holder  of  a 
voucher  wsispro  tatUo  the  owner  of  said  assessment:  Spring- 
field V.  Edwards,  84  111.  633;  Law  v.  The  People,  87  111.  399; 
Fuller  V.  Heath,  89  111.  308. 

When  the  city  failed  to  proceed  with  the  collection  of  the 
special  assessment,  it  became  liable  to  appellee  upon  the  im 
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lied  assumpsit  to  collect  and  pay  the  amount  awarded  : 
Wheeler  V.  The  City,  24  111.  107;  The  People  v.  Mayor,  etc., 
23  Wend.  685;  Argenti  v.  San  Francisco,  16  Cal.  258;  Dillon 
on  Mun.  Corp.  §  479. 

McAllisteb,  p.  J.  Looking  beyond  the  mere  matters  of 
inducement  to  the  real  cause  of  action,  and  some  tliat  are  mere 
Burphisage  contained  in  plaintiff's  declaration,  we  find  that  the 
essential  elements  of  such  cause  of  action,  and  upon  which 
alone  a  recovery  can  be  liad,  if  at  all,  are  (1),  a  good  title  in  fee 
in  himself  at  the  time  to  the  portion  of  his  lot  which  the  de- 
fendant sought  to  have  condemned  for  public  use;  (2),  a  regu- 
lar judgment  in  his  favor  of  a  court  of  record  of  the  county, 
ascertaining  the  amount  of  compensation  to  be  paid  him  for 
the  portion  of  said  lot  so  sought  to  be  condemned ;  and  (3),  the 
taking  and  retention  of  the  possession  by  the  defendant  of  such 
portion  of  said  lot,  after  such  judgment,  with  the  consent  of  the 
plaintiff.  The  cause  of  action  does  not  spring  from  such  judg- 
ment alone,  but  from  the  concurrence  of  all  of  the  above  ele- 
ments or  ingredients;  because  it  is  perfectly  well  settled  in  this 
State  that  the  usual  judgment  authorized  by  the  statute,  which 
is  the  kind  here,  is  not  absolute,  but  conditional  only;  that 
therefore,  the  court  rendering  it  cannot  award  an  execution 
upon  it,  unless  the  jury  find,  or  it  is  clearly  established  in  the 
record,  that  the  applicant  for  condemnation  had  before  judg- 
ment actually  appropriated  the  property  sought  to  be  con- 
demned, by  taking  and  retaining  possession  of  it:  St.  Louis 
&  S.  E.  E'y  Co.  V.  Teters,  68  111.^144. 

It  has  likewise  been  decided  that  mandamus,  upon  the  rela- 
tion of  the  property  owner,  will  not  lie  against  the  condemn- 
ing corporation  to  compel  the  payment  of  the  amount  in  the 
judgment,  unless  it  be  made  to  appear  that  such  corporation 
has  already  appropriated  the  property  by  taking  and  retaining 
the  possession  of  it  with  the  owner's  consent,  express  or  im- 
plied. City  of  Chicago  v.  Barbian,  80  111.  482.  In  that  case 
the  court,  by  Mr.  Justice  Scholfield,  after  quoting  the  pro- 
visions of  the  statute  as  to  the  effect  of  the  judgment,  and  the 
manner  of  carrying  the  condemnation  into  full  execution,  says: 
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"  This  would  clearly  seem  to  indicate,  first,  that  the  jndgment 
to  be  rendered  on  the  verdict  of  the  jury  is  conditional,  and  is 
to  be  a  sufficient  jndgment  of  condemnation  only  when  pay- 
ment shall  be  made  of  the  amount  of  the  finding;  and,  second, 
that  no  right,  either  to  take  or  damage  the  property,  shall  vest 
in  the  applicant  for  condemnation  until  such  payment  shall 
have  been  made.  Until  then,  the  owner  is  entitled  to  the  ab- 
solute control  and  use  of  his  property,  and  he  cannot  be  de- 
prived thereof  until  the  order  shall  be  made  as  prescribed  by 
section  15,  on  proof  being  made  of  payment,  eta,  as  therein 
provided. 

The  compensation  to  be  made  is  for  ^'property  taken  or 
dumaged^^^  and  no  property  shall  be  taken  or  damaged  until 
compensation  shall  be  made.  The  rights  of  the  parties  are 
correlative,  and  have  a  reciprocal  relation — ^the  existence  of  the 
one  depending  on  the  existence  of  the  other.  When  the  party 
seeking  condemnation  acquires  a  vested  right  in  the  property, 
the  owner  has  a  vested  right  in  the  compensation;  but  since  no 
vested  right  can  be  acquired  in  the  property  without  the 
owner's  consent,  until  compensation  shall  be  paid,  it  must 
follow  there  can  be  no  vested  right  in  the  compensation 
until  after  the  amount  is  paid.  Of  course,  if,  by  the  owner's 
consent,  either  express  or  implied,  the  property  is  taken  or 
damaged  before  compensation  is  made,  the  owner  has  a  vested 
right  in  the  compensation."  The  same  doctrine  is  re-affirmed 
in  South  Park  Com'rs  v.  Dnnlevy,  91  Ills.  56.  Beveridge  v. 
West  Park  Com'rs,  7  Bradwell,  460. 

It  is  the  settled  law  Jn  this  State,  that  the  applicant  for 
condemnation  may,  at  any  time  before  payment  of  the  com- 
pensation, or  the  appropriation  of  the  property  by  taking  and 
retaining  possession,  discontinue  and  abandon  the  improve- 
ment and  all  proceedings  to  carry  it  into  eflfect.  St.  L.  &  S, 
E.  R.  V.  Teters,  68  111.  144;  Chicago  v.  Barbian,  supra;  The 
Village  of  Hyde  Park  v.  Dunham,  85  111.  570. 

On  the  trial,  the  plaintiff,  not  being  able  to  prove  tliat  the 
defendant,  by  any  person  or  persons  duly  authorized  for  that 
purpose,  had  taken  and  retained  possession  of  any  portion  of 
his  lot,  shifted  his  ground  as  to  that  branch  of  his  case;  and 
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the  court  permitted  liim,  against  the  objections  of  the  defend- 
ant, to  introduce  evidence  tending  to  show  that,  in  June,  1877, 
he  and  his  wife  signed  and  acknowledged  a  deed  to  the  city  of 
that  portion  of  his  lot  sought  to  be  condemned,  in  due  form, 
and  fhat  the  same  was  delivered  by  plaintiff  to,  and  accepted 
by,  the  comptroller  of  the  city. 

That  evidence  was,  in  our  opinion,  clearly  inadmissable,  for 
two  reasons:  First,  the  plaintiff  was  bound  to  count  upon 
those  special  facts,  in  his  declaration,  from  which  the  law 
would  give  him  a  vested  right  in  the  compensation  so  ascer- 
tained, and  from  which  a  promise  to  pay  it  would  be  implied 
.on  the  part  of  defendant  Nothing  of  the  kind  was  al- 
leged. Secondly,  while  it  may  be  conceded,  that  if  a  private 
corporation,  such  as  a  railroad  company,  and  competent  to  con- 
tract in  this  way,  had  stood  in  the  place  of  this  municipal 
corporation,  such  a  deed  and  acceptance  would  have  con- 
ferred upon  plaintiff  an  immediate  vested  right  in  such  com- 
pensation, yet  the  defendant's  position  is  entirely  different. 
It  is  organized  and  acting  under  the  general  incorporation  act  of 
1872,  which  specifically  defines  all  its  powers  and  faculties,  and 
the  condemnation  proceeding  was  under  Article  IX  (R  S.  1874, 
p.  232),  which  affords  a  complete  system,  and  specifies  each 
step  to  be  taken.  There  can  be  found  no  statute  requiring  any 
property  owner,  in  such  case,  to  give  a  deed,  or  the  city  or  any 
of  its  officers  to  accept  one.  Such  authority,  if  assumed,  would 
enable  such  officers  not  only  to  embarrass  the  execution  of  the 
system  provided  for  making  local  improvements,  but  to 
thwart,  defeat,  and  entirely  subvert  it. 

The  first  section  of  Article  IX  vests  the  corporation  with 
power  to  make  local  improvements  by  special  assessment,  or 
special  taxation,  or  general  taxation,  or  all  these  means,  as  the 
corporation  shall  by  ordinance  provide.  Then,  the  second 
section  declares:  "When  any  city,  etc.,  shall,  by  ordinance, 
provide  for  the  making  of  any  local  improvement,  it  shall,  by 
the  same  ordinance,  prescribe  whether  the  same  shall  be  made 
by  special  assessment,  or  special  taxation  of  contiguous  prop 
erty,  or  general  taxation,  or  both."  The  subsequent  sections 
prescribe  specific  methods  to  be  pursued  under  each  of  the 
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above  heads;  and  the  whole,  taken  together,  furnishes  the 
tlie  remedy,  so  far  as  the  property  owner  is  concerned  as  to 
his  compensation  for  property  taken  or  damaged  for  public 
use.  It  is  the  established  rule,  that  such  remedy  is  exclusive; 
and,  of  course,  amounts  to  an  implied  prohibition  of  any  other, 
so  long  as  that  prescribed  is  adhered  to.  Smith  v.  Railroad 
Co.  67  Ills.  191;  Mills  on  Era.  Dom.  See's,  87,  88,  and  cases 
in  notes. 

That  remedy  was  pursued  by  both  the  city  and  the  property 
owners.  The  point  of  inquiry  is  whether  it  lay  in  the  power 
of  tlie  property  owners  and  the  comptroller  to  defeat  and 
subvert  that  remedy,  and  substitute  another  and  different  one. 

The  doctrine  is  elementary,  that  such  municipal  corpora- 
tions possess  no  powers  or  faculties  not  conferred  upon  them 
expressly,  or  by  fair  implication,  by  the  law  by  whicli  they 
are  created,  or  other  statutes  applicable  to  them.  This  rule  is 
one  of  frequent  recognition  in  this  State,  Town  of  Peters- 
burg V.  Metzker,  21  111.  205.  In  City  of  Springfield  v.  Edwards, 
Si  111.  634,  the  court, by  Mr.  Justice  Scljolfield,says:  "Those 
representing  the  city  can  exercise  only  such  powers  in  its 
name  and  on  its  behalf,  as  are  expressly  conferred  by  its 
organic  laws,  or  as  are  incidental  and  necessary  to  carry  into 
effect  the  objects  of  the  incorporation.  Much  less  can  any 
power  be  exercised  or  act  done  which  is  prohibited  by  statute." 
See  also  the  opinion  of  Chief  Justice  Sliaw,  in  Spalding  v. 
City  of  Lowell,  23  Pick.  71 ;  Dillon  on  Mun.  Corp.  (Ist  ed.). 
Sec.  55,  and  cases  in  notes. 

These  rules  are  the  dednctionsof  wise  and  able  jurists,  from 
the  most  salutary  principles  of  social  and  municipal  law. 
and  their  necessity  and  importance  for  the  protection  of 
tax-payers  and  minorities,  have  been  amply  demonstrated  by 
experience  in  almost  every  city  of  consequence  in  the  land. 

The  ordinance  for  the  improvement  provided  that  the  cost 
of  it  should  be  paid  by  special  assessment  of  property  benefited 
thereby.  Such  an  assessment  was  made.  The  whole  cost  was 
found  to  be  eleven  hundred  and  twenty-two  thousand  and 
eleven  dollars;  all  of  which  vast  sum,  except  about  eight 
thousand  dollars,  was  required  for  the  compensation  to  be 
made  to  the  several  property  owners. 
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It  must  be  borne  in  mind  that  these  judgments  in  the  con- 
demnation proceedings,  none  of  them,  created  any  absolute 
liability  on  the  part  of  the  city;  of  themselves  they  constituted 
no  debt;  no  execution  CQuld  be  issui-d  upon  them;  no  writ  of 
mandamus  would  lie  to  enforce  payment,  nor  action  of  debt 
be  maintained  upon  them.  From  this,  it  follows  that  any  act 
between  the  plaintiff  and  the  comptroller  which  would  give  the 
former  a  vested  right  in  the  amount  of  the  condemnation 
judgment  in  his  favor,  and  an  immediate  right  of  action 
against  the  city  to  recover  the  same,  must  necessarily  be  tan- 
tamount to  th^  creation  of  a  debt — the  incurring  of  a  liability 
ex  contractu.  A  deed  is  a  contract,  a  parting  with  property 
by  the  grantor,  and  an  acceptance  tliereof  by  the  grantee: 
Jackson  v.  Bodle,  20  Johns,  184.  And  it  is  necessary  to  the 
validity  of  a  deed  that  there  be  a  grantee  not  only  willing  to 
accept  it,  but  capable  inlaw  of  taking  the  estate  in  that  way. 
Jackson  v.  Phipps,  12  Johns,  419. 

The  city  of  Chicago  could  not,  under  said  Article  IX,  have 
made  this  improvement  by  acquiring  the  property  necessary 
for  that  purpose,  by  means  of  private  contracts  with  property 
owners.  Such  a  practice  would  inevitably  lead  to  favoritism 
and  corruption.  Hence  the  statute  has  prescribed  a  specific 
manner  of  acquiring  such  property;  and,  by  the  rules  of  con- 
struction it  impliedly  forbids  the  thing  being  done  in  any 
other  way.  The  powers  of  the  comptroller  are  carefully  de- 
fined in  section  104  (R.  S.  1874,  p.  229),  but  there  is  none 
autliorizing  him  to  enter  into  contracts  or  accept  deeds  witli 
or  from  property  owners  in  such  cases.  Then,  Section  89  re- 
quires the  city  council  in  the  first  quarter  of  each  fiscal  year 
to  pass  an  appropriation  bill  covering  every  expense  or  liability 
of  the  corporation  to  be  paid  during  such  year.  Section  91 
prohibits  all  contracts  and  tlie  incurring  of  any  liability  on 
the  part  of  the  corporation,  unless  an  appropriation  therefor 
shall  have  been  previously  made.  Chicago  v.  Shoberville,  etc. 
Co.  6  Bradw.  560. 

Then,  superadded  to  all  these  is  the  constitutional  limita- 
tion as  to  the  corporation  becoming  indebted. 

Now  it  seems  to  us  very  clear  that  if  the  comptroller  could 
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legally  accept  a  deed  from  Shepard,  the  plaintiff,  and  thus  by 
contract  give  him  an  immediate  absolate  right  to  the  amount 
of  compensation  to  him  ascertained  by  the  condemnation  pro- 
ceeding, he  could  do  so  as  to  each  one  of  the  other  property 
owners  so  situated;  and  if  he  could  have  legally  thus  con- 
tract^ with  the  plaintiff  in  June  1877,  then  there  beiug  no 
guide  for  him  but  his  own  discretion,  he  could  have  done  so 
with  the  plaintiff  and  each  of  the  other  property  owuers  in 
question  on  the  24th  day  of  April,  1874,  the  very  next  day 
after  the  judgments  in  the  condemnation  proceeding  were 
entered.  Therefore,  according  to  the  theory  of  the  plaintiff 
below,  this  single  officer — the  comptroller,  whose  powers  are 
carefully  defined  by  the  statute,  and  include  nothing  of  this 
sort — in  some  mysterious  way  possessed  a  power  which  would 
enable  him  not  only  to  defeat  and  subvert  the  system  pre- 
scribed by  the  statute  for  acquiring  private  property  for  local 
improvements,  and  the  manner  in  which  compensation  should 
be  provided,  but  by  his  sole  act  to  create  an  absolute  liability 
on  the  part  of  the  city,  where  none  before  existed,  so  as  to 
subject  the  corporation  to  an  action  ex  contractu  immediately 
upon  the  entering  of  the  judgments  in  the  condemnation  pro- 
ceeding, in  which  action  a  personal  judgment  may  be  had 
against  the  city  to  be  enforced  like  all  other  such  judgments; 
and  thus,  in  fact,  create  an  absolute  indebtedness  against  the 
city,  which  might,  in  this  case,  amount  to  over  a  million  dol- 
lars. This  too,  perhaps,  in  excess  of  the  constitutional  limita- 
tion as  to  indebtedness,  and  certainly,  without  any  previous 
appropriation  having  been  made  for  any  part  of  it.  Such  a 
proposition  is  too  absurd  and  monstrous  to  receive  judicial 
sanction;  and  the  court  below  very  properly  directed  the  jury 
that  the  comptroller  could  not,  by  accepting  such  deed,  thereby 
increase  the  liability  of  the  city.  Still  the  evidence  was  before 
the  jury,  and  they  must  have  considered  it  in  their  verdict. 
The  instruction  did  not  cure  the  error.  Lafayette  B.  &  M.  K. 
V.  Winslow,  66  111.  219;  Lycoming  Fire  Ins.  Co.  v.  £ubin, 
79  111.  402. 

The  court  below,  in  effect,  instructed  the  jury  that  if  the  city 
took  and  retained  possession,  with  the  consent  of  the  respective 
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owners  thereof,  of  property  other  than  that  of  the  plain ti  if, 
such  act  would  make  the  city  liable  to  the  plaintiff  for  the 
amount  of  compensation  to  him  ascertained  by  the  condemna- 
tion proceedings.  We  think  that  was  error  for  two  reasons,  at 
least.  First,  if  such  taking  and  retention  of  possession  by  the 
city,  of  the  property  of  others  constituted  an  ingredient  of  the 
cause  of  action,  it  should  have  been  alleged  in  the  declaration; 
but  it  was  not.  Secondly,  as  the  rights  of  the  respective  prop- 
erty owners  were  several  and  distinct  as  to  the  property,  so 
were  they  as  to  the  amount  of  compensation.  We  can  conceive 
of  no  principle  of  law  by  which  one  such  property  owner  coul4 
be  affected,  either  favorably  or  unfavorably,  by  any  thing  done 
betweefi  the  city  and  another  property  owner,  in  which  the 
former  had  no  participation. 

For  the  errors  indicated  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Eeversed  and  remanded. 


The  Chicago  and  Northwestern  Eailway  Com- 
pany 

V. 

John  Schumilowsky,  Adm'r. 

1.  Nbgliobnce. — Where  a  child  of  tender  years  is  left  by  its  mother  in 
the  care  of  another  person,  such  person  must  be  charged  with  the  duty  of 
exercising  reasonable  care  for  its  safety,  and  if  for  the  want  of  such  care  the 

I  child  is  killed,  there  can  be  no  i-ecovery  therefor  by  the  next  of  kin.  In  this 
case  the  evidence  shows  due  care  on  the  part  of  the  railroad  company  to  pre- 
vent the  accident,  and  gross  negligence  on  the  part  of  the  person  in  whose 
care  the  child  was  left. 

2.  Running  train  at  high  rate  op  speed — Ordinance.— Where  a 
claim  to  recover  on  the  ground  that  the  train  was  running  at  a  higher  rate 
of  speed  than  that  authorized  by  the  ordinance  of  the  city,  such  ordinance 
must  be  put  in  evidence  and  made  »  part  of  the  record. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Kogers,  Judge,  presiding.  Opinion  filed  June  14, 
1881. 
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This  was  an  action  on  the  case  brought  by  appellee  a^inst 
the  Chicago  and  Northwestern  Railway  Company,  to  recover 
damages  for  the  death  of  August  Schnmilowsky,  aged  one 
year  and  ten  mouths,  whD  was  killed  by  being  run  over  by  the 
company's  cai*8.  The  accident  occurred  near  George  and  May 
streets,  in  the  city  of  Chicago,  on  the  21st  day  of  June  1879. 

The  evidence  tended  to  show  the  following  state  of  facts: 
The  child's  parent's  lived  within  a  few  feet  of  the  railroad 
track,  the  family  consisting  of  the  father,  .mother,  and  three 
children,  besides  the  one  killed.  At  the  time  of  the  occur- 
rence, the  father  was  asleep  in  the  house,  being  a  night  laborer 
in  the  rolling  mills,  and  taking  his  sleep  in  the  day  time. 
The  mother  had  gone  to  a  store,  leaving  the  child  at  home  with 
an  uncle.  The  child  appears  to  have  strayed  out  of  the  house, 
and  was  sitting  by  the  side  of  the  track  near  a  switch,  when  a 
regular  passenger  train  of  the  company  coming  into  the  city 
from  the  north  on  its  usual  time,  struck  the  child  and  killed 
it.  The  train  was  moving  at  its  usual  rate  of  speed  in  the 
city,  six  to  eight  miles  an  hour,  and  the  line  of  the  road  at  the 
])lace  of  the  injury  was  a  curve  with  slightly  down  grade. 
The  train  consisted  of  one  baggage  and  five  passenger  cars, 
and  was  from  300  to  400  teet  long.  Tlie  bell  was  rung  con- 
tinuously from  the  time  the  train  reached  the  city  limits 
until  the  time  of  the  accident,  and  the  whistle  was  sounded  at 
May  street,  about  200  feet  from  the  place  t»f  the  accident,  and 
as  soon  as  the  engineer  discovered  the  child.  He  at  the  same 
time  reversed  the  engine,  put  on  the  brakes,  and  shut  oflf 
steam.  The  train  had  nearly  come  to  a  stop,  at  the  time  it 
reached  the  child,  and  moved  only  ten  or  twelve  feet  after  the 
child  was  struck. 

The  declaration  contained  three  counts,  the  first  alleging  tlie 
injury  to  have  been  inflicted  while  the  company  was  operating 
its  road  along  and  across  one  of  the  streets  of  the  city  of  Chi- 
cago. The  second  count  is  like  the  first,  with  the  additional 
averment  that  no  bell  was  rung  or  whistle  sounded  eighty  rods 
I'rom  the  point  where  the  railroad  crosses  George  street,  and 
kept  ringing  or  whistling  until  the  place  in  question  was 
reached,  and  that  the  locomotive  was  driven  at  a  rate  of  speed 
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exceeding  six  miles  an  Lour,  contrary  to  the  ordinance  of  tlie 
city  of  Chicago. 

The  third  coant  is  like  the  first,  except  as  to  the  averment 
of  negh'gence,  which  is  as  follows:  "that  the  said  defendant 
then  and  there  by  its  said  servants  so  carelessly,  improperly 
and  negligently  drove  and  managed  said  locomotive  engine 
and  train,  that  by  and  through  the  negligence  and  improper 
conduct  of  said  defendant  by  its  said  servants  in  that  behalf, 
the  said  locomotive  engine  and  train  then  and  there  to  wit, 
etc.,"  the  said  August  was  struck  and  so  injured  that  he  died. 

Among  other  instructions  given  by  the  court  at  the  instance 
of  the  plaintiff,  were  the  following: 

"  1.  If  the  jury  believe  from  the  evidence  that  August  Schu  • 
milowsky  was  killed  ^  as  stated  in  the  declaration,  and  that 
defendant,  by  its  servants,  who  had  cliarge  of  its  train  of  cai*s, 
was  guilty  of  negligence  which  caused  the  accident,  and  that 
neither  said  August  Schumilowsky  or  his  parents,  were  guilty 
of  any  negligence  which  contributed  to  the  accident,  and  that 
the  death  of  said  August  Schumilowsky  was  caused  solely  by 
negligence  of  the  defendant,  by  its  servants  who  had  charge  of 
its  train  of  cars,  then  the  jury  should  find  the  defendant  guilty, 
and  assess  the  plaintiflTs  damages. 

"  2.  Even  though  the  jury  shall  believe  from  the  evidence 
that  the  boy,  August  Schumilowsky,  and  his  parents,  were 
guilty  of  some  negligence  in  the  premises,  which  contributed 
to  the  accident,  yet  if  the  jury  shall  further  believe  from  the 
evidence  that  such  negligence  was  slight,  and  the  defendant 
was  guilty  of  gross  negligence,  which  caused  the  death  of  said 
August  Schumilowsky,  and  that  the  negligence  of  said  August 
Schumilowsky  and  his  parents  was  slight  when  compared 
with  the  negligence  of  the  defendant,  which  was  gross,  then 
the  jury  are  instructed  that  such  slight  comparative  negligence 
on  the  part  of  said  August  Schumilowsky  and  his  parents, 
will  not  prevent  a  recovery  in  this  case." 

The  case  was  tried  by  a  jury.  There  was  a  verdict  for  the 
plaintiff  for  $600.  The  defendant's  motion  for  a  new  trial  was 
overruled,  and  the  plaintiff  had  judgment  for  the  amount  of 
the  verdict     The  case  is  brought  to  this  court  by  appeal. 
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Mr.  B.  C.  Cook,  for  appellant;  that  a  person  voluntarily 
upon  a  railroad  track  ought  not  to  recover  damages  for  an  in- 
jury received  unless  it  was  wanton  or  willful,  cited  111.  Cent. 
R  k  Co.  V.  Hetherington,  83  III.  610;  111.  Cent.  R  R  Co.  v. 
Godfrey,  71  111.  500;  C.  &  A.  R  R  Co.  v.  McLanghlin,  47 
111.265;  Morrissey  v.  Eastern  R  R  Co.  30  Am.  R  686; 
McAlpin  V.  Powell,  70  N.  Y.  126;  Hargreaves  v.  Deacon,  25 
Mich.  1. 

The  parents  of  the  child  were  guilty  of  such  gross  negli- 
gence as  will  preclude  a  recovery:  Gavin  v.  Chicago,  97  111.  71; 
Penn.  R  R  Co.  v.  Sparen,  47  Pa.  St.  300;  Meeks  v.  Southern 
Pac.  R R  Co.  20  Am.  Ry  Rep.  118;  T.  W.  &  W.  R  R  Co.  v. 
Grable,  88  111.  442;  T.  W.  &  W.  Ry  Co.  v.  Miller,  76  111.  278 ; 
Cauley  v.  P.  C.  &  St.  L.  R  R  Co.  13  Chicago  Legal  News,  89; 
Mulherin  v,  D.  L.  &  W.  R  R  Co.  31  P.  F.  Smith,  366;  Phil.  & 
Reading  R  R  Co.  v.  Hummell,  8  Wright,  378;  Phil.  &  liead- 
ing  R  R  Co.  V.  Long,  25  P.  F.  Smith,  265;  Duff  v.  Allegheny 
Valley  R  R  Co.  27  Pitts.  Legal  Jour.  58;  Hestonville  R'y  Co. 
V.  Council,  88  Pa.  St.  520;  Nagle  v.  Allegheny  Valley  R  R  Co. 
88  Pa.  St.  35. 

It  was  error  to  allow  an  amendment  to  the  declaration  after 
the  evidence  was  all  in  without  having  the  jury  re-sworn  to 
try  the  new  issue:  Kestler  v.  Raymond,  10  Ind.  200;  Miles  v. 
VanHorn,  17  Ind.  245;  Hoot  v.  Spade,  20  Ind.  326;  R.  R 
Co.  V.  State,  16  Ind.  456;  Blasingham  v.  Blasingham,  34  Ind. 
86;  Holcraft  v.  King,  25  Ind.  332;  Landey  v.  Durham,  21 
Ind.  232. 

Any  negligence  on  the  part  of  the  parents  or  those  having 
the  child  in  charge,  is  attributed  to  the  child  in  the  same  de- 
gree as  if  she  was  acting  for  herself:  Chicago  v.  Starr,  42  111. 
174:  T.  W.  &  W;  R'y  Co.  v.  Grable,  88  111.  442;  Bellefontain 
R'y  Co.  V.  Snyder,  24  Ohio  St.  670;  P.  H.  W.  &  C.  R'y  Co.  v 
Vining,  27  Ind.  513;  Ilaly  v.  Barton  Gas  Light  Co.  8  Gray 
123;  Wright  v.  Maiden  R  R  Co.  4  Allen,  283;  Waite  v.  N. 
E.  Counties  R'y  Co.  96  E.  C.  L.  719;  Singleton  v.  Eastern 
Co.'s  R'y  Co.  97  E.  C.  L.  744;  Camp  Point  Mfg.  Co.  v.  Ballon, 
71  111.  417;  T.  W.  &  W.  R'y  Co.  v.  Foss,  88  111.  522;  T.  W. 
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&  W.  R'y  Co.  V.  Beggs,  85  111.  83;  T.  W.  &  W.  R'j  Co.  v. 
Morgan,  72  111.  155;  L  &  St.  L.  R.  R.  Co.  v.  Miller,  71  111. 
463. 

Instructions  should  be  based  on  the  evidence:  Badger  v. 
Batavia  Mfg.  Co.  70  111.  302;  American  v.  Rimpert,  75  111. 
228;  111.  Cent.  R.  R.  Co.  v.  Cragin,  71  111.  177. 

Tlie  plaintiff  can  recover  only  for  the  negligence  charged  in 
the  declaration:  E.  St.  L.  P.  &  P.  Co.  v.  Hightower,  92  111. 
140;  C.  B.  &  Q.  R.  R  Co.  v.  Dvorak,  7  Brad  well,  559. 

If  a  plaintiff  waives  the  opening  argument  he  has  no  right 
to  argue  the  case  after  defendant  has  submitted  the  case  with<- 
out  argument:  Brown  v.  Swimford,  44  Wis.  290. 

Messrs.  Brandt  &  Hoffman,  for  appellee  ;  that  the  negli- 
gence of  appellant  was  gross  and  willful,  cited  T.  W.  &  W. 
R'y  Co.  v.  Grable,  88  111.  442  ;  L  &  St.  L.  R.  R.  Co.  v.  Gal- 
breath,  63  111.  436;  T.  P.  &  W.  R'y  Co.  v.  Bray,  57  111.  514; 
C.  &  A.  R.  R.  Co.  V.  Kellam,  92  III.  248. 

The  entire  question  of  negligence  is  for  the  jury:  C.  &  A. 
R.  R  Co.  V.  Pennell,  94  111.  455  ;  Dublin,  etc.,  R'y  Co.  v. 
Stattery,  H.  L.  Cas.  1175;  Chicago  v.  Herz,  87  111.  542. 

No  error  was  committed  in  amending  the  declaration: 
Cogshall  V.  Beesley,  76  111  445;  Litchfield  Coal  Co.  v.  Taylor, 
81  111.  590;  Dickson  v.  C.  B.  &  Q.  R.  R  Co.  81  111.  216. 

As  to  the  duty  of  railroads  when  operating  trains  through 
cities:  C.  B.  &  Q.  R.  R.  Co.  v.  Stumps,  69  111.  409;  St.  L.  V. 
&  T.  II.  R.  R.  Co.  V.  Dunn,  78  III.  197;  Wabash  Ry.  Co.  v. 
Henks,  91  III.  412. 

Wilson,  J.  Unless  we  are  prepared  to  assert  the  doctrine 
that  the  mere  fact  that  a  person  is  run  over  by  a  passing  train 
of  cars  on  a  railway  entitles  the  party  injured,  or  his  represent- 
atives, if  killed,  to  recover  damages  against  the  railway  com- 
pany, without  regard  to  the  attendant  circumstances,  the  ver- 
dict and  judgment  in  the  present  case  cannot  be  sustained. 
We  have  searched  the  record  in  vain  for  proof  of  negligence 
on  the  part  of  the  defendant,  or  its  absence  on  the  part  of  the 
plaintift^'s  intestate  or  of  those  who  were  chargeable  with  the 
duty  of  exercising  due  care  for  him. 


Digitized  by 


Google 


618  Appellate  Courts  of  Illinois. 

C.  &  N.  W.  R.  R.  Co.  V.  Schumilowaky. 

The  train  which  caiised  the  injury  was  a  regular  passenger 
train  coming  into  the  city  from  the  north  on  its  usual  time, 
and  at  a  rate  of  speed,  as  shown  by  an  overwhelming  prepon- 
derance of  the  evidence,  not  exceeding  eight  miles  an  hour. 
It  was  coming  round  a  curve,  and  the  bell  was  kept  ringing 
from  the  time  the  train  reached  the  city  limits  until  it  arrived 
at  the  place  of  the  accident.  The  child  was  sitting  on  the 
ground  by  the  side  of  the  track,  between  the  switch-rail  and 
the  track.  Its  head  was  only  a  few  inches  above  the  top  of  the 
rail,  so  as  not  to  be  readily  discoverable  at  a  distance.  As 
soon  as  the  engineer  saw  the  child  he  reversed  the  engine,  ap- 
plied the  air-brakes  and  blew  the  alarm  whistle.  He  so  far 
succeeded  in  stopping  the  train  before  it  struck  the  child,  as 
that  it  ran  only  ten  or  twelve  feet  after  the  collision.  He 
swears  that  he  did  everything  in  his  power  to  stop  the  train. 
His  testimony  on  this  branch  of  the  case  is  uncontradicted, 
and  is  corroborated  by  other  witnesses.  Mr.  Lightcap,  the 
agent  of  the  omnibus  line,  who  was  on  board  the  cars,  testifies 
that  the  train  was  checked  so  suddenly  as  to  nearly  throw 
him  over. 

Nor  do  we  think  there  was  any  sufficient  proof  that  the  men 
on  the  engine  failed  to  keep  a  proper  lookout.  The  testimony 
of  the  engineer  and  fireman  is  to  the  effect  that  they  were  both 
on  the  lookout,  the  engineer  looking  on  the  right  side  and  the 
fireman  on  the  left  side  of  the  engine,  their  usual  standing 
places.  They  discovered  the  child  at  about  the  same  moment, 
when  the  engine  was  immediately  reversed,  the  brakes  applied, 
and  the  whistle  blown.  Had  the  child  been  standing  on  the 
track,  instead  of  sitting  on  the  ground  where  it  was  so  nearly 
hidden  from  view,  it  is  reasonable  to  suppose  it  might  have 
been  sooner  discovered.  The  engineer  swears  that  when  he 
first  noticed  something  by  the  track  he  did  not  see  that  it  was 
a  child,  but  as  soon  as  it  was  discovered  to  be  a  child  the  air- 
brakes were  applied  and  the  engine  reversed.  It  is  true  some 
of  the  plaintiff's  witnesses  testified  that  the  train  was  running 
fast,  but  they  do  not  say  how  fast,  and  it  is  manifest  that  they 
were  of  a  class  of  persons  who  from  want  of  intelligence,  and 
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inexperience  in  sncli  matters,  were  not  competent  to  judge  as 
to  the  rate  of  speed. 

But  if  it  were  conceded  that  the  engineer  or  fireman  did  not 
use  the  utmost  caution,  there  is  no  ground  for  claiming  that 
they  were  guilty  of  wanton  or  willful  negligence;  while  on  the 
other  hand,  we  think  gross  negligence  was  imputable  to  the 
parents  of  the  child,  or  to  the  person  in  whose  charge  they  vol- 
untarily left  him.  They  were  living  within  a  few  feet  of  the 
railroad  track,  where  trains  were  passing  at  all  hours  of  the 
day,  and  where  young  children,  unless  kept  within  doors,  or  if 
allowed  to  go  out  unattended,  would  almost  certainly  stray  on 
to  the  railroad  track. 

The  proof  shows,  either  that  the  mother  left  the  child  in  the 
care  of  its  uncle,  or  if  not  in  his  care,  then  in  the  care  of  no 
one,  and  it  is  immaterial  which.  If  left  in  the  uncle's  care  he 
gave  it  no  attention,  and  permitted  it  to  go  at  large;  and  this, 
under  the  circumstances,  was  culpable  negligence.  If  the 
mother  went  away  leaving  the  child  in  the  care  of  no  one,  it 
was  equal  negligence  on  her  part.  The  slightest  reflection,  not 
less  than  one's  daily  observation,  is  sufficient  to  admonish  him 
of  the  great  danger  there  is  in  permitting  children  of  ten- 
der years  to  wander  unattended  in  the  vicinity  of  unenclosed 
railroad  tracks,  where  cars  are  constantly  passing  to  and  fro. 
Incapable  of  exercising  the  discretion  which  is  necessary  for 
their  own  protection,  the  law  casts  upon  their  parents  or  guar- 
dians the  duty  of  using  reasonable  care  for  their  safety. 

In  the  case  of  the  T.  W.  &  W.  E  R  Co.  v.  Grable,  8S  111. 
442,  the  court  uses  the  following  language:  "The  in: estate 
was  28  months  old,  and  of  course  was  too  young  to  exercise 
any  care  for  her  personal  safety,  but  its  parents,  in  whose  cus- 
tody the  child  was,  must  be  charged  with  the  duty  of  exercis- 
ing reasonable  care  for  its  safety;  and  if  for  want  of  such  care 
the  child  was  killed,  it  is  apprehended  there  can  be  no  recov- 
ery on  bdialf  of  the  next  of  kin." 

Tlie  same  principle  is  applicable  in  the  case  of  a  child  placed 
in  the  custody  of  another  by  its  parents.  Thus  in  T.  "W.  & 
W.  R'y  Co.  V.  Miller,  76  111.  278,  where  the  parents  of  a  boy 
aged  about  nine  years,  entrusted  him  with  a  neighbor,  and  the 
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two,  while  crossing  a  railroad  track  in  the  neighbor's  wagon, 
were  struck  by  a  passing  train  and  the  boy  was  killed,  the 
court  says:  "  Perhaps  no  great  degree  of  negligence  could  be 
imputed  to  him,  but  his  parents  had  entrusted  him,  or  at  least 
had  suffered  him  to  be  in  the  wagon  with  Jones  on  the  high- 
way, and  if  he  failed  to  observe  due  care  for  his  personal 
safety,  the  railroad  company  are  not  responsible  for  the  re- 
sult." In  the  light  of  these  principles,  we  think  the  evidence 
was  insufficient  to  warrant  a  recovery. 

It  is  urged  by  appellee  that  the  place  where  the  accident 
happened  was  in  a  public  street,  were  greater  care  is  required 
of  a  railroad  company  in  the  running  of  its  trains  than  when 
on  its  own  grounds.  While  the  evidence  leaves  little  room  for 
doubt  that  the  place  were  the  injury  occurred  was  not  on  a 
public  street  but  on  the  company's  own  grounds,  yet  if  it 
were  otherwise,  we  think  the  degree  of  negligence  on  the  part 
of  the  parents  or  the  uncle  was  so  great  as  to  preclude  a  re- 
covery, it  not  being  shown  that  the  injury  was  caused  by  the 
wanton  or  willful  negligence  of  the  company's  servants. 

As  to  the  point  made  by  appellee,  that  the  train  was  mov- 
ing  at  a  greater  rate  of  speed  than  six  miles  an  hour,  contrary 
to  the  city  ordinance,  it  is  sufficient  to  say  that  there  is  no  evi- 
dence in  the  record  of  the  existence  of  any  ordinance.  If 
appelJee  wished  to  rely  on  the  ordinance,  it  was  incumbent  on 
hini  to  make  proof  of  it  and  incorporate  it  in  the  record. 
Stevens  v.  City  of  Chicago,  48  111.  498;  L.  S.  &  Mich.  Sou.  K. 
E.  Co.  V.  Clemens,  5  Brad.  77.  It  may  be  further  observed 
that  the  legislature  passed  an  act  in  1877,  by  which  it  is  pro- 
vided that  no  ordinance  of  any  city,  town  or  village,  shall 
limit  the  rate  of  speed  of  any  passenger  train  in  such  city 
town  or  village  to  less  than  ten  miles  per  hour.  Eev.  St,  1880, 
p.  826. 

The  plaintiff's  first  and  second  instructions  were  erroneous, 
because  they  exclude  the  hypothesis  of  negligence  on  the  part 
of  the  uncle.  The  jury  were  told  by  them,  in  effect,  that  unless 
the  child  or  its  parents  were  guilty  of  negligence  the  plaintiff 
would  not  be  prevented  from  recovering.    The  evidence  tended 
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to  Bbow  that  the  child  was  left  in  the  care  of  the  UBcIe  and, 
that  it  was  through  his  inattention  and  want  of  care  the  child 
strayed  awaj  and  got  on  to  the  track.  The  instructions  were 
therefore  misleading,  for  if  the  jury  should  be  of  the  opinion 
from  the  evidence  that  the  mother  had  used  dne  precaution, 
they  were  justified  in  inferring  from  the  instructions  that  the 
plaintiff  might  recover,  however  negligent  the  uncle  may  have 
been ;  and  this,  as  we  have  seen,  is  not  the  law. 

Other  grounds  of  reversal  were  urged  which  it  is  unneces- 
sary to  consider.  Among  them  was  the  denial  of  the  defend- 
ant's motion  to  have  the  jury  re-sworn  after  the  plaintiff  had> 
by  leave  of  the  court,  amended  his  declaration  in  matter  of 
substance,  after  the  evidence  was  all  in.  As  this  is  a  question 
of  practice  arising  under  the  statute,  which  has  not,  so  far  as 
we  are  aware,  been  passed  on  by  the  Supreme  Court,  and  as  the 
judgment  must  be  reversed  on  other  grounds  as  already  indi- 
cated, we  omit  the  expression  of  any  opinion  in  relation 
thereto. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Keversed  and  remanded. 


The  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany 

V. 

Richard  Hall. 

Dakaohb— Direct  Aim  hehotb.— In  an  action  against  a  raOroad  com- 
pany for  damages  arising  from  a  direct  physical  ii^'ury  to  plaintiffs  dwelling 
by  reason  of  ronning  its  trains,  evidence  is  not  admissible  of  the  general  de- 
predation in  value  of  phdntifiTs  property,  where  the  witness  is  unable  to  dis- 
tinguish between  damages  such  as  were  the  result  of  the  ixguxy  complained  of, 
and  such  as  arose  from  general  causes. 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Jndge,  presiding.  Opinion  filed  June  14, 
1881. 
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Mr.  H.  O.  MoDaid,  for  appellant;  that  appellant  ia  liable 
for  the  damages  snatained  whether  they  arise  from  a  direct 
physical  injury  or  are  the  result  of  the  use  of  the  tracks  in 
the  vicinity  of  the  premises,  cited  Rigney  v.  Chicago,  13  CSii- 
cago  Legal  News,  Mar.  26,  1881;  Ottawa  Qas  Co.  v.  Thomp- 
son, 39  111.  599;  111.  Cent.  R  R  Co.  v.  Grable,  60  Dl.  842; 
Cooper  V.  Randall,  53  111.  24;  Ottawa  Qas  Co.  v.  Oraham,  28 
111.  73;  Sampson  v.  Smith,  8  Sim.  272;  Whitney  v.  Bartholo- 
mew, 21  Conn.  213;  Lord  Colchester  v.  Ellis,  2  Starker's  Kv. 
538;  Rich  v.  Basterfield,  2  Car.  &  K.  257;  Saville  v.  Killner, 
26  L.  T.  Rep.  277;  Bowers  v.  Hathorn,  54  Me.  272;  Richard 
V.  Collins,  23  Barb.  444;  Cartwright  v.  Gray,  12  Grant's 
Ch.  400;  Walter  v.  Selfe,  4  E.  L.  &  Eq.  16;  Tipping  v.  Bt. 
Helens  Co.  4  B.  &  L.  508. 

A  person  must  so  use  his  own  property  as  not  to  injnra 
his  neiglibor's:  Hyatt  v.  Myers,  71  N.  C.  271;  Hutching  ▼. 
Smith,  63  Barb.  252;  Reg  v.  Waterhouse,  7  Q.  B.  545;  Bamea 
V.  Ackroyd,  26  L.  T.  692;  Banham  v.  Hall,  21  L.  T.  116; 
Higgins  V.  Guardians  of  Herndon,  22  L.  T.  753;  Roberts  v. 
Clark,  17  L.  T.  384;  Rhett  v.  Davis,  5  S.  C.  217;  Tnscombe 
V.  Steere,  17  L.  T.  229;  Duncan  v.  Hays,  22  N".  J.  26;  Shut- 
tleworth  V.  Cochar,  9  Dow  P.  0.  88;  Wessen  v.  Washburn 
Iron  Co.  13  Allen  95;  Rhodes  v.  Dunbar,  58  Pa.  St.  275; 
Norcross  v.  Thorns,  61  Me.  503;  Richards  v.  Phoenix  Iron 
Co.  7  P.  F.  Smith,  103;  Westwall  v.  Conover,  11  Fla.  Ill; 
Whalen  v.  Keith,  35  Mo.  87;  Monteath  v.  Lang,  37  Jur.  726; 
Citizen's  Gas  Light  Co.  v.  Cleveland,  6  0.  E.  Green.  201; 
Aldreds'  Case.  9  Coke,  102;  Gullioh  v.  Treenlet,  20  W.  R.  358; 
Butler  V.  Rogers,  1  Stock.  487;  Swain  ▼.  Great  Nor.  S.  fi. 
Co.  33  L.  J.  ch.  390;  Adams  v.  Michael,  88  Md.  234. 

Damages  are  recoverable  on  the  ground  of  a  taking  of  the 
property:  Stone  v.  Fairbury,  etc  R  R  Co.  68  111.  394;  Hall  v. 
C.  M.  &  St.  P.  R.  R.  Co.  90  111.  42;  City  of  Pekin  v.  Winkel, 
77  111.  56;  City  of  Pekin  v.  Brereton,  67  Dl.  477;  City  of  El- 
gin V.  Eaton,  83  111.  535;  Shawneetown  v.  Mason,  82  111.  337; 
Ilach  V.  City  of  E.  St.  Louis,  85  HL  877;  Gilman  v.  Mad.  Co. 
R  R.  Co.  49  111.  484;  Aurora  v.  Gillett,  56  111.  132;  Jackson- 
ville  V.  Lambert,  62  111.  519;  Aurora  v.  Reed,  57  111.  29;  Pum- 
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pelly  V.  Green  Bay,  13  Wall.  166;  Harker  v.  New  ITaven  & 
N.  Co.  14  Conn.  146;  Glover  v.  Powell,  2  Stock.  211;  Hkynes 
V.  Thomas,  7  Ind.  38;  Pratzman  v.  Ind.  etc.  R  R  Co.  9  lud. 
469;  Crawford  v.  Delaware,  7  Ohio,  459;  Street  Eailway  v. 
Cummizorth,  14  Ind.  523;  Eaton  v.  Boston,  51  N.  H.  604; 
Cooley  on  Con.  Lim.  542;  Caro  v.  Met  Elevated  R  R  Co. 
19  Am.  Law  Eeg.  376;  Piatt  v.  K  T.  C.  R  R  Co.  37  K  T. 
472. 

Mr.  Henry  Crawford  for  appellee;  that  there  was  a  blend- 
ing of  improper  elements  of  damage,  cited  :  C.  M.  &  St.  P.  R. 
R  Co.  V.  Hall,  90  111.  45;  C.  B.  &  Q.  R  R  Co.  v.  McGinnis 
79  111.  269. 

As  to  the  rule  of  damages  in  such  cases :  St.  L.  &  S.  R  Ry 
Co.  V.  Teters,  68  111.  144. 

The  cause  of  action,  if  any  existed  against  the  original  cor- 
poration, and  is  barred  by  the  Statute  of  Limitations  :  Heard 
V.  Middlesex  Canal,  5  Met.  81;  Call  v.  Co.  Com'rs,  2  Gray, 
232;  E.  L.  &  B.  S.  R.  R  Co.  v.  Combs,  10  Bush.  393;  J.  M. 
&  I.  R  R  Co.  V.  Erharte,  13  Bush.  669;  I.  B.  &  W.  Pw'y  Co- 
V.  McLaughlin,  77  111.  275. 

McAllister,  P.  J.  This  was  an  action  on  the  case  by  appel- 
lee against  appellant  to  recover  for  direct  physical  injuries  by 
the  latter  to  the  premises  of  the  former  on  which  he  resided 
with  his  family,  occasioned,  as  it  is  alleged,  by  the  appellant 
operating  railway  tracks  located  in  a  public  street  of  the  city 
of  Chicago,  on  which  appellee's  premises  abutted,  by  means  of 
locomotive  engines  which  jarred  appellee's  house,  cast  upon 
and  therein  dust,  ashes,  cinders  and  smoke,  making  such  dwell- 
ing unsafe  and  uncomfortable,  and  which,  by  bad  management 
by  appellant's  agents  and  servants,  did  other  such  injury  to 
appellee's  barn  and  other  parts  of  his  premises,  by  knocking 
said  barn  off  its  foundations,  and  causing,  by  appellant,  of  water 
to  flow  on  to  appellee's  premises. 

The  case  was  tried  by  jury,  under  the  plea  of  not  guilty 
resulting  in  a  verdict  for  plaintiff  for  eleven  hundred  and  fifty 
dollars,  and  the  court  overruling  defendant's  motion  for  a  new 
trial,  gave  judgment,  and  the  latter  prosecutes  this  appeal. 
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Tlie  evidence  tended  to  show  that  appellee  was  in  possession 
as  owner  of  the  premises  and  resided  thereon  with  his  family*; 
that  such  premises  abnt  upon  a  public  street  of  the  citj  of 
Chicago  known  as  Carroll  avenue;  that  the  Chicago,  Danville 
&  Vincennes  B.  R.  Co.  constructed  the  railroad  tracks  in 
question,  and  near  to  appellee's  premises,  in  1872,  but  that  the 
same  was  done  under  a  special  charter  to  that  company,  and  an 
ordinance  of  the  city  of  Chicago  authorizing  it,  which  were 
both  passed  before  the  constitution  of  1870,  though  the  tracks 
were  not  laid  until  1872;  that  atlerwards,  through  a  sale  upon 
a  foreclosure  of  mortgage,  given  by  the  Chicago,  Danville  & 
Vincennes  Co.,  embracing  all  its  property  and  franchises,  the 
appellant  acquired  all  such  property  and  franchises,  and  in 
September,  1877,  commenced  operating  with  locomotive  en- 
gines said  road. 

Evidence  was  given  by  appellee,  tending  to  show  direct 
physical  injury  to  his  premises  by  means  of  the  casting  upon 
them  and  into  his  dwelling-house,  dust,  ashes,  cinders  and 
smoke;  and,  besides  evidence  tending  to  prove  the  deprecia- 
tion in  value  of  such  premises  in  consequence  of  such  direct 
physical  injury,  the  court,  against  the  objections  of  appellant, 
permitted  appellee  to  give  evidence  of  the  difference  between 
the  market  value  of  said  premises,  at  the  time  appellant  com- 
menced  operating  the  road  and  that  of  the  bringing  the  suit. 
Tlie  scope  of  the  questions  called  upon  the  witness,  who  was 
the  plaintiff  himself,  to  give  such  difference  from  all  causes; 
and  the  jury  must  have  so  understood  it;  because  the  depre- 
ciation on  account  of  the  direct  physical  injury,  had  already 
been  shown.  Tlie  witness  stated  that  the  market  value  of  the 
premises  when  appellant  commenced  operating,  was  thirty-five 
hundred  to  four  thousand  dollars,  and  at  the  bringing  of  the 
snit,  such  value  was  about  fifteen  to  eighteen  hundred  dollars. 

Under  the  decisions  of  the  Supreme  Court  in  C.  B.  &  Q.  R. 
R  Co.  V.  McGinnis,  79  111.  269,  and  C.  M.  &  St.  P.  R  R  Co. 
V.  Hall,  90  111.  42,  we  are  constrained  to  hold  that  this  evi- 
dence was  incompetent,  and  from  the  circumstances  of  the  case 
it  was  prejudicial.  The  plaintiff  below  was  the  only  witness 
upon  the  question  of  chiniages  resulting  from  the  direct  physi- 
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cal  injury  to  hiB  premises;  and  upon  cross-examination,  he 
confessed  himself  unable  to  distinguish  between  such  as  was 
the  result  of  such  injury,   and  those  arising  from  general 
causes.    For  this  error  the  judgment  of  the  court  below  must . 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mathias  Dencer  et  al. 

V. 

William  Parsons. 

1.  PROMTSB  TO  PAT  DBBT  OF  ANOTHER — ^EyiDBNCR. — ^The  188116  between 

the  parties  was  whether  the  fl^oods  in  question  were  deliyered  to  one  P.  upon 
the  credit  and  promise  of  appellee  to  pay  for  them.  In  support  of  appellee^s 
denial  of  such  promise  he  was  permitted  to  introduce  in  evidence  the  building 
contract  between  him  and  P.,  and  receipts  showing  that  he  had  paid  P.  in 
fiill.  Held,  error.  The  plaintiffs  were  strangers  to  such  contract  and  re- 
ceipts, and  as  against  them  were  inadmifisible. 

2.  Error  not  curbd  bt  instruction.— Errors  in  the  admission  of  im- 
proper testimony  are  not  cured  by  instructions  to  the  juiy  to  disregard  such 
evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
B.  S.  WiixiAMBON,  Judge,  presiding.  Opinion  filed  June  14, 
1881. 

Mr.  Charles  S.  Thornton,  for  appellants. 

Mr.  Chablbs  A.  Obegoby,  for  appellee. 

Wilson,  J.  This  was  assumpsit  by  appellants  against  ap- 
pellee to  recover  for  sash,  doors,  blinds,  etc.,  alleged  to  have 
been  sold  and  delivered  by  appellants  to  appellee.  The  de- 
fense interposed  was,  that  the  goods  were  sold  to  one  Peale, 
and  not  to  appellee.  There  was  a  verdict  and  judgment  for 
defendant 

It  appears  from  the  bill  of  exceptions,  that  the  goods  were 
delivered  to  Peale,  who  was  doing  the  carpenter  work  on  a 
house  which  appellee  was  building  under  a  conti-act  with  him 
Vol.  vm.        « 
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to  do  the  work  and  furnish  the  material  therefor;  but  they 
v:ere  so  delivered,  as  appellants  claim,  upon  the  credit  and 
promise  of  appellee  to  pay  for  them.  This  was  denied  by  ap- 
pellee, and  constituted  the  issue  npon  which  the  case  was 
tried. 

On  the  trial  the  defendant  was  permitted  by  the  court, 
against  the  objection  of  the  plaintiffs,  to  put  in  evidence  the 
building  contract  between  himself  and  Peale,  and  also  certain 
receipts  of  Peale  showing  payment  in  full  of  the  contract 
price,  less  the  sum  of  $40.  In  this  the  court  erred.  The 
plaintiffs  were  neither  parties  nor  privies  to  the  contract  or  the 
receipts,  and  could  not  be  bound  by  them.  The  contract  and 
receipts  were  res  inter  alios  actUy  and  not  admissible  in  evi- 
dence against  the  plaintiffs.  The  admission  of  this  evidence 
was  liable  to  mislead  the  jury,  and  to  induce  them  to  find  for 
the  defendant  lest  the  plaintiff  might  be  compelled  to  pay  for 
the  goods  a  second  time.  That  such  was  the  effect  produced 
seems  quite  probable  from  certain  questions  p/opouuded  bv 
jurors  to  the  defendant  when  on  the  stand  as  a  witness. 

It  is  true  the  court  instructed  the  jury  that  whether  Parsons 
paid  Peale  on  the  contract,  or  the  amount  he  paid  him,  was 
not  a  fact  to  be  considered  by  the  jury.  But  this  did  not  cure 
the  error,  as  was  expressly  ruled  in  LaFayette,  B.  &  M,  R.  R 
Co.  V.  Winslow,  et  al.  66  111.  219,  and  again  in  Lycoming 
Fire  Ins.  Co.  v.  Rubin,  79-111.  402,  where  it  was  said  that  it  is 
not  easy  to  remove  from  the  minds  of  jurors  by  instructions, 
impressions  produced  by  improperly  testimony  which  the 
court  has  admitted  against  objections. 

The  judgment  of  tlie  court  below  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

.  Reversed  and  remanded. 
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Chicago  and  Eastern  Illinois  Railroad  Company 

V. 

Adolph  Loeb. 

1.  Railroads— Injury  to  adjacent  property.— In  an  action  againnt 
a  railroad  company  for  injuries  to  adjacent  property  caused  by  the  running 
of  trains,  where  the  declaration  alleges  an  injury  to  the  possession  of  i>lain- 
tiff,  he  must  prove  possession  of  the  premises,  the  injurious  act  alleged  to 
have  been  done,  and  the  damages  resulting  therefrom. 

2.  Injury  to  rbversionary  interest. — ^To  recover  for  an  ii\iary  to  a 
reversionary  interest,  such  interest  must  be  set  out  in  the  declaration,  and  it 
must  be  shown  that  the  ii^juiy  is  of  such  a  permanent  nature  as  to  be  necessa- 
rily ii^jurious  to  the  reversion. 

3.  Permanent  injury — Rfght  op  action  in  former  owner. — The. 
«>vidence  tending  to  show  a  permanent  injury  resulting  from  the  construction 
and  operation  of  the  railroad,  such  injury  was  eii'ectuated  when  the  road  was 
i.»onstructed  and  first  put  in  operation,  and  any  right  of  action  therefor  vested 
in  him  who  was  then  the  owner  of  the  premises.  His  grantee  cannot  main- 
tainsuch  action. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Ellioit  Anthoky,  Judge,  presiding.  Opinion  filed  June  14, 
.1881. " 

Tliis  was  an  action  on  the  case  Ijy  Ix)eh  the  appellee,  against 
The  Chicago  and  Eastern  Ilinois  K.  R,  Co.,  the  appelant. 

The  gist  of  the  action  as  set  out  in  the  declaration  is,  that 
June  15,  1875,  plaintifl'  was  possessed  as  of  his  own  propert}^ 
of  certain  premises  with  dwelling-house  thereon,  fronting  on 
a  public  street  of  the  city  of  Chicago,  known  as  Carroll  avenue ; 
that  from  that  time  to  bringing  the  suit,  the  defendant  had 
wrongfully  and  unlawfully  maintained  and  operated  railroad 
tracks  in,  upon,  along,  and  diagonally  across  said  street  in 
front  of  and  near  to  plaintiflTs  premises  by  means  of  cars  and 
steam  engines,  whereby  ingress  and  egress  to  his  said  prem- 
ises was  interrupted,  smoke,  cinders  and  ashes,  cast  and  thrown 
thereon;  that  said  premises  were  in  constant  danger  from  fire 
emitted  from  such  engines,  aiid  Jnjured  by  the  jarring  and 
shaking  produced  by  the  operating  of  such  railroad,  and  ren- 
dered unfit  for  residence,  etc. 
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The  case  was  tried  by  jury  nnder  the  plea  of  not  ffuilty, 
resulting  in  a  verdict  for  plaintiff  for  one  thonsand  dollars, 
from  which  the  plaintiff  remitted  one  dollar,  and  the  court 
overruling  the  defendant's  motion  for  a  new  trial,  gave  judg- 
ment for  $999,  from  which  defendant  appealed  to  this  conrt 

There  was  no  evidence  offered  tending  to  show  any  negli- 
gence on  the  part  of  defendant  or  that  the  injury  complained 
of  was  other  than  such  as  was  the  necessary  and  natural  result 
of  operating  such  railroad  in  a  careful  and  proper  manner. 

The  plaintiff  testified  that  the  railroad  was  built  in  1872  by 
the  Danville  Company,  and  that  the  defendant  corporation 
came  into  the  occupancy  and  use  of  it,  in  September  1877; 
and  evidence  was  given  tending  to  show  that  prior  to  that 
time  it  was  operated  by  the  Chicago,  Danville  &  Vincennes 
Co.  It  also  appeared  from  plaintiff's  own  testimony  that  he 
had  no  interest  in  the  premises  in  question,  at  the  time  the 
railroad  was  constructed  and  first  put  in  operation,  but  that 
he  acquired  his  title  some  time  in  the  year  of  1874  or  1875. 
It  also  appeared  that  the  plaintiff  had  never  been  in  the  occu- 
pation of  his  premises  himself,  but  that  they  had  been  occupied 
by  tenants.  Upon  the  question  of  damages  the  court  below 
permitted  the  plaintiff  to  give  evidence  of  injury  to  the  dwell- 
ing by  jarring  of  passing  trains;  also  as  to  what  was  the  mar- 
ket value  of  the  premises  on  the  9th  of  June  1880,  with  the 
railroad  there  in  full  operation.  That  was  the  date  of  the 
commencement  of  the  suit.  The  witness  put  it  at  forty  dollars 
per  foot  for  the  land.  The  witness  was  then  asked  what  it 
would  be  worth  prior  to  the  location  and  operation  of  the  rail- 
road, say  in  1875.  To  this  defendant  objected,  and  the  witness 
answered  that  the  land  would  be  worth  eighty  dollars  per  foot 
He  was  then  asked  what  it  would  have  been  worth  in  1877 
without  the  railroad  tliere  at  all.  The  witness  answered  that 
the  land  would  have  been  worth  the  same  without  reference  to 
the  improvements.  To  all  this  evidence  the  proper  objection  and 
exception  was  taken.  Witness  was  further  asked  what  the 
property  was  worth  just  as  it  stood  at  the  time  of  the  com- 
mencement of  the  suit,  June  9th,  1880,  with  the  improvements. 
He  answered,  five  thousand  dollars.  Then  followed  this  ques- 
tion:   "What  would  it  have  been  worth  in  1877,  if  no  railroad 
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were  there,  take  the  land  and  buildings  together?  To  this  he 
answered:  well,  I  should  think  from  eight  to  nine  thousand 
dollars.  Tliis  was  likewise  admitted  against  defendant's  objec- 
tions and  exceptions. 

Mr.  Henry  Crawford,  for  appellant;  that  damages  can  be 
recovered  for  direct  injuries  alone,  cited  C.  B.  &  Q.  R.  R.  Co. 
V.  McGinnis,  79  111.  269;  C.  M.  &  St.  P.  R.  R.  Co.  v.  Hall, 
90  III.  45. 

The  cause  of  action  if  any,  became  vested  in  appellee's 
grantor,  it  appearing  that  the  injury  was  of  a  permanent  na- 
ture: Pomeroy  v.  C.  M.  &  St.  P.  R.  R.  Co.  25  Wis.  641;  Rand 
V.  Townsend,  26  Vt.  670;  Lewis  v.  R.  R.  Co.  11  Rich  91;  111. 
Cent.  R.  R.  Co.  v.  Allen,  39  111.  209*;  I.  B.  &  W.  R'y  Co.  v. 
McLaughlin,  77  111.  279. 

As  to  the  rule  of  damages:  St.  L.  &  S.  E.  R'y  Co.  v.  Teters, 
68  111.  144;  Heard  v.  Middlesex  Canal,  5  Met.  81;  Call  v.  Co. 
Com'rs,  2  Gray  232;  E.  L.  &  B.  S.  R.  R.  Co.  v.  Combs,  10 
Bush,  393;  J.  M.  &  I.  R.  R.  Co.  v.  Erharte,  13  Bush,  669. 

Mr.  H.  O.  McDatd,  for  appellee. 

McAllister,  P.  J.  When  reduced  to  its  proper  elements, 
the  action  set  out  in  the  plaintiiPs  declaration  is  a  mere  action 
on  the  case  to  recover  damages  for  an  alleged  nuisance  to  plain- 
tiff's dwelling  house  and  land,  either  caused  or  continued 
and  maintained  by  the  defendant.  The  case,  however,  was  so 
loosely  tried  on  both  sides,  that  regard  for  the  essentials  of  such 
a  cause  of  action,  is  scarcely  discernible  in  the  record,  except 
one — the  damages.  The  plaintiff  in  his  declaration  counts 
*  merely  upon  his  possession:  his  proof  not  only  totally  fails  to 
show  that  he  ever  had  possession,  but  tends  strongly  to  show  a 
mere  reversionary  interest,  for  an  injury  to  which  he  could  not 
recover  under  his  declaration,  as  it  stood  counting  only  upon 
possession.  In  such  case  the  plaintiff*,  to  recover,  was  bound 
to  prove  (1)  his  possession  of  the  house  and  land;  (2)  the  inju- 
rious act  alleged  to  have  been  done  by  the  defendant;  and  (3) 
the  damages  thence  resulting.  2  Greenl.  on  £v.  Sec.  470;  2 
Starkie  on  Ev.  741. 

To  recover  for  an  injury  to  a  reversionary  interest  would  re- 
quire a  declaration  differently  framed.  The  reversionary  (^^^^Alp 


630  Appellate  Courts  op  Illinois. 

C.  &  E.  L  R.  R.  Co.  V.  Loeb. 

must  not  only  be  set  out,  bnt  the  declaration  must  allege  that 
tlie  injury  was  done  to  the  danaage  of  the  reversion,  or  must 
state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
injurious  to  the  plaintiff's  reversion.  Jackson  v.  Pef^ted,  1 
Maule  &  Sel.  234;  Tinsman  v.  The  Belvidere  Del.  R  R.  Co.  1 
Dutcher  (N.  J.)  255;  2  Chit,  on  PI.  777,  note  p. 

The  plaintiff's  evidence  is  wholly  wanting  in  respect  of  one 
essential  element  of  his  cause  of  action,  viz:  possession  of  the 
dwelling-house  and  land  described  in  his  declaration. 

But  concede,  for  the  sake  of  the  argument,  that  he  coold 
recover  under  the  present  declaration  for  an  injury  to  his  rever- 
sionary interest,  tlien  how  does  the  case  stand?  In  such  case 
the  injury  must  be  of  a  permf\nent  nature,  because  the  plain- 
tiff could  not  recover  damages  done  to  the  possession  while  the 
property  was  in  the  occupation  of  a  tenant.  Cooper  v.  Ran- 
dall et  al.  59  111.  317;  Indianapolis,  B.  &  Western  R  v.  Mc- 
Laughlin et  ux.  77  111.  275. 

The  court  below  permitted  the  plaintiff,  against  defendant's, 
objections,  to  introduce  evidence  tending  to  show  a  permanent 
injury  to  his  reversion  resulting  from  tlie  construction  and 
operation  of  the  railroad  on  Carroll  avenue,  in  front  of  and 
near  to  plaintiff's  alleged  dwelling  house.  But  the  case  shows 
that  the  railroad  was  constructed  and  put  in  operation  by  a 
railroad  corporation  other  than  defendant,  some  two  years  be- 
fore the  plaintiff  had  any  pretended  connection  with  the 
dwelling  house  and  land  in  question.  The  cause  of  the  injury 
being  permanent  in  its  nature,  then,  so  far  as  the  premises  in 
question  are  concerned,  the  injury  was  effectuated  when  the 
railroad  was  constructed  and  first  put  in  operation.  That 
being  the  case,  the  right  of  action  for  such  injury  became 
vested  in  him  who  was  the  owner  of  the  premises  at  that  time; 
and  his  grantee  cannot  maintain  an  action  for  the  continuance 
of  the  cause  of  the  injury,  although  such  former  owner  may 
not  have  brought  any  suit  for  the  original  injury.  The  Chi- 
cago and  Alton  R  R  Co.  v.  Maher,  91  111.  312. 
»  For  the  error  in  admitting  said  testimony  and  overruling 
the  defendant's  motion  for  a  new  trial,  the  judgment  of  the 
court  below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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CuTHBERT  W.  Laing 

V. 

Lavinia  E.  Day. 

HUSBAKD  AND  WTPB— PRESUMPTION  AS  TO  OWNERSHIP  OF  PROPERTY.— 

Tn  actions  at  law  it  is  a  presamption  of  the  common  law  that  the  hnsband  is 
the  owner  of  all  the  personal  property  in  the  possession  of  the  wife,  while 
they  are  living  together,  and  to  overcome  such  presamption  the  burden  of 
proof  is  upon  her  to  show  that  the  property  is  her  own,  within  the  statute 
of  1861. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  L90MI8,  Judge,  presiding.  Opinion  filed  June  14, 
1881. 

Messrs.  Wallace  &  Mason,  for  appellant;  that  an  instrnc- 
tion  calculated  to  mislead  the  jury  should  not  be  given,  cited 
Reader  v.  Purdy,  41  111.  279;  Brown  v.  Graham,  24  111.  628; 
Adams  v.  Smith,  58  111.  417;  Frantz  v.  Rose,  89  111.  590. 

Messrs.  Eldridge  &  Tourtellotte,  for  appellee. 

McAllister,  P.  J.  There  were  changes  in  the  parties  to 
tills  suit,  made  after  it  was  brought;  but  as  tlie  case  stood  at 
the  time  of  the  trial,  it  was  an  action  of  replevin  in  which 
Lavinia  E.  Day  was  the  plaintiff,  and  Cuthbert  W.  Laing  was 
the  defendant.  Tlie  matter  in  controversy  was  the  right  of 
property  in  a  certain  concert  grand  piano  of  the  Knabe  make, 
with  the  stool  and  cover.  There  was  a  plea  putting  in  issue 
plaintiff's  right  of  property,  and  on  that  issue  alone  the  case 
was  tried  by  a  jury,  whose  verdict  found  tlie  property  in  plain- 
tiff. Defendant  asked  for  a  new  trial,  and  on  its  being  over- 
ruled and  judgment  given  on  the  verdict,  he  prosecutes  this 
appeal. 

It  appears  from  the  evidence  that  said  property  was  bought 
of  Julius  Bauer  then,  and  still  a  dealer  in  pianos  in  Chicago, 
sometime  in  the  year  1868;  that  at  that  time  the  plaintiff  and 
her  then  husband,  Isaac  C.  Day,  were  living  together  as  hus- 
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band  and  wife  at  No.  404  Michigan  Av.  Chicago,  and  to  tlieir 
Baid  residence  the  property  when  purchased  was  taken.  It 
also  appears  it  was  bought  with  the  husband's  means;  but  the 
evidence  for  plaintiff  tended  to  show  that  plaintiff  acted  alone 
in  making  the  purchase  of  Baiier,  and  that  he  gave  to  her  a 
bill  of  sale  of  the  property  without  any  other  person  being 
known  in  the  transaction. 

It  appears  that  Isaac  0.  Day  died  sometime  in  1872,  leavini? 
only  two  children  of  said  rtiarriage,  the  younger  of  whom  was 
Clara  Irene  Day,  and  the  other  designated  in  the  evidence  as 
Mrs.  Marsh;  that  in  1874  Clara  Irene  intermarried  with  the 
defendant  Laing,  and  in  1876  she  died  also,  leaving  a  female 
child;  that  Laing  was  appointed  and  acted  as  administrator  of 
his  deceased  wife's  estate. 

The  evidence  on  behalf  of  the  defendant  tended  to  prove 
that  while  said  piano  was  in  the  possession  of  said  Isaac  C. 
Day  and  plaintiff,  his  wife,  at  their  said  residence,  and  before 
the  marriage  of  said  Clara  Irene  Day  with  defendant,  the  said 
Isaac  made  a  gift  of  it  to  his  said  daughter  Clara  Irene  on  her 
eighteenth  birthday,  making  such  delivery  of  it  to  her  as  was 
practicable  under  the  circumstances,  and  she  accepting  the 
gift,  whereby  the  same  became  her  property  in  her  life-time. 

So  it  will  be  seen  that  the  theory  of  the  case  on  behalf  of 
plaintiff  was,  that  because  of  the  purchase  by  her  of  the  in- 
strument and  taking  a  bill  of  sale  of  it  in  her  own  name 
without  her  husband  being  known  in  the  transaction,  it  thereby 
became  so  absolutely  her  own  separate  property  that  her  hus- 
band in  hislife^time  had  no  right  of  control  or  disposition  in 
regard  to  it.  "While  on  the  part  of  the  defendant  the  theory 
was  that  the  property  in  the  instrument  was  in  the  husband, 
Isaac  C.  Day,  and  that  he  made  a  complete  gift  of  it  to  his 
said  daughter  in  such  manner  as  to  amoimt  to  a  valid  and  ef- 
fectual gift  inter  vivos,  vesting  the  legal  title  in  such  daugh- 
ter as  against  the  plainMff. 

At  the  instance  of  pUin tiff's  counsel  the  court  gave  to  the 
jury  the  following  instruction:  "  The  jury  are  instructed  tliat 
the  real  question  at  issue  is  the  title  to  the  piano,  etc,  men- 
tioned in  this  suit.  If  tlierefore  the  jury  believe  from  the  ev- 
idence that  Mrs.  Day  bought  the  piano  from  the  witness  Bauer 
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bjr  exchanging  other  pianos  and  paying  the  balance  in  money, 
and  that  no  oth(r  person  than  herself  was  known  in  the  trans- 
action, and  that  she  took  the  title  to  and  possession  of  said 
piano  from  the  witness  Bauer,  and  that  she  never  willingly 
parted  with  the  title  of  said  piano,  then  they  must  find  for  the 
plaintiff.'^ 

This  instruction  was,  under  the  circumstances  in  evidence, 
clearly  erroneous  and  misleading. 

The  purchase  referred  to  in  the  instruction  was  made  in 
1868,  while  plaintiff  and  her  husband  were  living  together  in 
the  city  of  Ciiicago  as  husband  and  wife,  not  with  the  wife's 
own  separate  means  derived  from  some  person  other  than  her 
husband,  but  with  his  means.  At  that  time  the  rights  of 
liusband  and  wife,  as  respected  property,  were  entirely  as  at 
common  law,  except  as  modified  by  the  inarried  woman's  act 
of  18H1.  By  the  common  law  all  of  the  personal  property 
acquired  by  the  wife  during  coverture  belonged  absolutely  to 
tlie  husband.  Reeves  Dom.  Eel.  3  Ed.  133;  Cookson  v.  Toole, 
69  111.  518;  Mudge  v.  Bullock,  83  111.  22. 

The  statute  of  1861  so  changed  the  common  law  that  the 
married  woman  could,  during  coverture,  take  both  real  and 
personal  property  when  derived  from  some  person  other  than 
her  husband,  and  hold  it  free  from  his  interference  or  control. 
But  since  that  statute  the  Supreme  Court  has  repeatedly  held 
that,  in  actions  at  law  it  was  a  presumption  of  the  common 
law,  that  the  husband  was  the  owner  of  all  personal  property 
in  the  possession  of  the  wife  while  they  were  living  together, 
and  not  that  she  was  the  owner  under  the  act  of  1861.  That 
to  overcome  such  presumption  she  must  affirmatively  show 
that  the  property  was  her  own  within  that  statute.  Farrell  v. 
Patterson,  43  111.  52;  Beeves  v.  Webster,  71  111.  307. 

The  hypothesis  of  the  instruction  of  the  plaintiff  having 
bought  the  property  of  Bauer,  and  of  his  having  given  her  the 
title  and  possession  without  any  person  but  herself  being 
known  in  the  transaction,  is  wholly  insufficient  to  overcome 
the  presumption  and  effect  of  the  common  law,  in  the  absence 
of  any  other  hypothesis  tending  to  bring  such  acquisition  of 
the  property  within   either  the  letter  or  spirit  of  the  act  of 
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1861.    For  the  error  in  giving  that  instruction  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


KoBEBT  E.  Jenkins,  Assignee,  etc 

V. 

Augustus  Bauer  et  al. 

1.  VALrorrY  of  bank  charter. — ^The  question  of  the  validity  of  the 
charter  of  the  International  Bank  of  Chicago  has  been  decided  in  favor  of 
the  bank  in  the  case  of  The  People  v.  Loewenthal,  93  111.  191. 

2.  Exceptions  to  master's  report. — Where  the  order  of  reference  ex- 
pressly directed  the  master  not  to  consider  the  subject  of  usury,  it  would  have 
been  nugatory  to  offer  evidence  before  him  upon  that  question,  or  to  interpose 
exceptions  on  the  ground  of  his  refusal  to  disobey  the  express  mandate  of  the 
court,  and  a  party  is  not  therefore  precluded  from  raising  such  objection  in 
this  court.  This  rule  is  not  changed  by  the  fact  that  the  trial  court  in  its 
decree  may  have  found  as  a  fact  that  there  was  no  usury,  for  in  such  a  case 
the  appellate  court  would  examine  the  proofs  as  to  such  finding. 

3.  U&URT. — In  this  case  the  court  is  of  opinion  that  as  to  some  of  the 
transactions  the  evidence  shows  the  payment  of  usurious  interest. 

4.  Usury  as  against  assignees  op  mortgages. — Mortgages  and  deeds 
of  trust  are  non-negotiable  choses  in  action,  and  when  assigned  the  assignee 
takes  them  subject  to  the  same  infirmities  or  defenses  to  which  they  are  sub- 
ject as  between  the  original  parties. 

5.  Notes  and  securities  as  collaterals. — When  the  particular  debt 
for  which  the  notes  were  pledged  as  collaterals  in  this  case  was  paid,  the 
pledgor  was  entitled  to  have  a  return  of  the  collaterals,  and  a  party  receiv- 
ing them  as  collateral  security  for  another  debt  due  by  the  pledgor,  they  be- 
ing at  the  time  overdue,  took  them  subject  to  all  such  defenses  as  might  be 
made  by  the  indorser. 

6.  Receiving  overdue  note. — ^A  party  taking  a  note  that  is  overdue 
is  put  upon  inquiry  and  is  chargeable  with  all  such  facts  that  such  inquiry 
would  develop. 

Ebkob  to  the  Circuit  Court  of  Cook  county;  the  Hon.  E.  S. 
Williams,  Judge,  presiding. 

The  original  bill  in  this  case  was  filed  by  Augustus  Bauer 
for  the  foreclosure  of  certain  deeds  of  trust,  and  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  premises  tliereby  con- 
veyed among  the  various  parties  entitled   thereto,  according 
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to  their  respective  interests.  It  appears  that  on  the  29th  day 
of  December,  1871,  Samuel  J.  Walker  executed  his  three 
promissory  notes  of  that  date,  for  $60,000  each,  payable  to  his 
own  order  eighteen  months  after  date,  with  interest  at  eight 
per  cent,  per  annum;  and  that  to  secure  said  notes,  said 
Walker  and  wife,  on  the  same  day,  executed  to  John  G.  Eog- 
ers,  as  trustee,  a  deed  of  trust  conveying  lots  21  to  36  in  block 
10,  and  lots  19  to  28  in  block  13,  in  S.  J.  Walker's  dock  addi- 
tion to  Chicago,  said  deed  of  trust  containing  the  usual  power 
of  sale  in  case  of  default  in  the  payment  of  said  notes.  On  the 
30th  day  of  December,  1871,  said  Walker,  to  secure  certain 
indebtedness  to  the  International  Mutual  Trust  Company,  a 
corporation  existing  under  the  laws  of  this  State,  and  after- 
wards known  as  the  International  Bank,  executed  his  six  prom- 
issory notes  bearing  date  that  day,  amounting  in  the  aggregate 
to  the  sum  of  $55,498,  payable  to  the  order  of  said  bank, 
one  of  said  notes  maturing  thirty  days,  two  sixty  days,  one 
ninety  days,  and  two  three  months  after  date,  without  grace, 
each  of  said  notes  providing,  that  in  case  of  nonpayment 
within  ten  days  after  maturity,  interest  should  thenceforth  be 
charged  and  paid  at  the  rate  of  twenty  per  cent,  per  annum, 
such  rate  being  agreed  upon  as  the  measure  of  liquidated  dam- 
ages for  non-payment  at  maturity.  Said  Walker  thereupon 
indorsed  the  three  $50^000  notes  secured  by  the  deed  of  trust, 
and  delivered  the  same  to  the  bank  as  collateral  security  for 
said  six  notes,  and  in  each  of  the  six  notes  the  fact  that  such 
deposit  had  been  made  was  recited. 

On  the  24th  day  of  June,  1872,  Walker,  by  arrangement 
with  the  bank,  conveyed  said  lots  19  to  28,  in  block  13,  to 
Berthold  Loewenthal,  and  the  bank  surrendered  to  Walker  one 
of  the  $50,000  notes,  and  in  lieu  thereof  Walker  executed  an- 
other note  for  the  same  amount,  dated  June  24,  1872,  payable 
to  his  own  order  eighteen  months  after  date,  with  eight  per 
cent,  interest,  and  secured  the  same  by  a  deed  of  trust  to  llog- 
crs  as  trustee,  on  lots  11  to  18,  block  12,  in  said  addition. 
Tliis  note  was  indorsed  by  Walker  to  the  bank  and  substituted 
for  the  one  surrendered. 

On  the  14th  day  of  September,  1872,  the  bank,  for  a  valuable 
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consideration,  sold  and  delivered  to  Baner,  the  complainant, 
one  of  said  six  promissory  notes,  said  note  being  for  $10,000, 
and  due  ninety  days  after  date.  Of  the  remaining  five  notes, 
one  was  tl*ansferred  by  the  bank  to  said  Loewenthal,  two  to  0. 
Edward  Schoelkopf,  and  two  were  retained  by  the  bank. 

It  also  appears  that  Waller  executed  to  the  bank  the  fonr 
following  promissory  notes,  viz.:  One  for  $7,500,  dated  No- 
vember 7,  1870,  due  ninety  days  after  date;  two  for  $5,000 
each,  dated  November  22,  1872,  due  February  17,  1873;  and 
one  for  $4,000,  dated  January  18,  1873,  due  three  montlis  after 
date.  These  notes  were  all  drawn  with  ten  per  cent,  interest 
after  maturity,  and  each  contained  an  agreement  that  in  case 
of  non-payment  within  a  specified  number  of  days  after  matur- 
ity, a  certain  larger  rate  should  thenceforth  be  charged  and 
paid  as  liquidated  damages.  In  part  of  the  notes  this  rate  was 
twenty,  and  in  part  twenty-four  per  cent,  per  annum. 

These  notes  were  secured  by  a  deposit  of  collaterals,  as  fol- 
lows: the  $7,500  note  by  a  note  for  $10,000,  dated  November 
2,  1870,  due  one  year  after  date,  executed  by  Walker  and  his 
brother,  Henry  H.  Walker,  payable  to  the  order  of  said  Samuel 
J.  Walker,  and  by  him  indorsed  to  the  bank,  and  a  deed  of 
trust  securing  the  same  executed  by  Samuel  J.  Walker  and 
wife,  and  Henry  H.  Walker  to  Samuel  M.  Moore,  as  trustee, 
conveying  block  27  in  Samuel  J.  Walker's  subdivision  of  that 
part  of  the  northwest  quarter  of  Section  31,  etc.,  lying  south 
of  the  Illinois  and  Michigan  Canal;  the  two  $5,000  notes  by 
the  note  of  Henry  H.  Walker  for  $15,000,  payable  to  his  own 
order,  dated  June  22,  1870,  due  one  year  after  date,  and  in- 
dorsed by  said  Henry  H.  Walker,  said  note  being  secured  by 
a  deed  of  trust  executed  by  Samuel  J.  Walker  and  wife,  to 
Francis  A.  Hoffinan,  as  trustee,  conveying  block  28,  in  the 
last  mentioned  subdivision;  and  the  $4,000  note  by  a  note  for 
$7,500,  executed  by  Samuel  J.  Walker,  payable  to  his  own 
order,  bearing  date  January  2,  1873,  said  note  being  one  of  a 
series  of  thirteen  notes,  all  of  like  amount,  tenor  and  efiect,  se- 
cured by  a  deed  of  trust  to  Julius  Rosenthal,  as  trustee,  con- 
veying certain  lands  in  Cook  County  therein  described  by  metes 
and  bounds,  said  thirteen  notes  being  all  indorsed  by  said 
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Walker  to  the  bank,  and  number  3  of  said  series  being  spe- 
ciiically  pledged  as  collaterial  security  for  the  payment  of  said 
$4,000  note. 

Of  the  four  notes  above  mentioned,  the  one  for  $7,500,  the 
one  for  $4,000,  and  one  of  the  notes  for  $5,000,  were,  prior 
to  their  maturity,  negotiated  by  the  bank  to  Bauer,  the  com- 
plainant, who  is  still  the  holder  thereof. 

The  other  note  for  $5,000  was,  before  its  maturity,  nego- 
tiated  by  the  bank  to  Henry  A.  Kohn,  Joseph  A.  Kohn,  David 
A.  Kohn  and  Julius  A.  Kohn,  co-partners,  doing  business 
under  the  name  of  H.  A.  Kohn  &  Bros.,  and  said  note  is  still 
held  by  them. 

It  appears  that  said  Samuel  J.  Walker  commenced  dealing 
with  the  bank  as  early  as  sometime  in  the  year  1869.  At 
that  time  he  was  extensively  engaged  in  buying  and  selling 
real  estate,  in  Chicago  and  its  vicinity,  and  in  the  course  of 
that  business  had  occasion  to  use  large  sums  of  money,  often 
amounting  to  several  hundred  thousand  dollars  per  week. 
To  obtain  this  money  as  he  needed  it,  Walker  arranged  with 
the  bank  for  aline  of  accommodations  in  the  way  of  loans, 
usually  giving  the  bank  his  note  for  each  loan,  secured  by  the 
deposit  of  various  collaterals,  and  the  money  thus  borrowed, 
together  with  such  other  moneys  as  he  from  time  to  time 
deposited,  were  credited  to  him  on  his  current  bank  account, 
against  which  he  drew  checks  for  money  as  he  needed  it  in  his 
business.  Part  of  the  notes  thus  given  by  Walker  to  the 
bank  for  loans  were  held  by  the  bank,  and  part  were  nego- 
tiated to  other  parties. 

On  the  7th  day  of  July,  1869,  and  shortly  after  the  com- 
mencement  of  his  dealings  with  the  bank.  Walker  executed 
to  the  bank  an  instrument  in  writing,  in  which,  after  reciting 
that  he  had  before  that  time  and  intended  thereafter,  to  bor- 
row money  from  said  bank  on  his  own  notes,  or  the  notes  of 
H.  H.  Walker;  and  had  before  that  time,  and  intended  there- 
after, to  deposit  collateral  securities  to  secure  the  payment  of 
specific  notes,  it  was  agreed  that,  for  the  purpose  of  more  fully 
securing  said  bank,  all  and  singular  the  collaterals  by  him  given, 
or  to  be  given  as  aforesaid,  should,  at  the  option  of  said  bank, 
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apply  generally  to  all  notes  held  at  any   time  by  said  bank, 
executed  by  him  or  said  H.  H.  Walker,  and  should  also  apply 
and  be  considered  collaterals   to  secure  the  payment  of  any 
and  all  notes  negotiated  for  his  account  by  said  bank. 

Also,  at  the  time  of  the  execution  of  the  three  notes  for 
$50,000  above  mentioned,  said  Walker  executed  to  the  ba«k 
a  further  instrument  in  writing,  in  which,  after  reciting  the 
execution  of  said  notes  and  the  deed  of  trust  securing  the 
same,  and  the  pledge  of  said  notes  to  the  bank  to  secure  the 
six  notes  above  described,  and  also,  that  said  bank,  and  other 
parties  through  its  agency,  held  the  paper  of  said  Walker,  with 
other  securities  for  sundry  amounts,  it  was  agreed  that  said 
three  $50,000  notes  should  be  held  by  the  bank  as  general  col- 
laterals to  secure  said  paper,  after  said  six  notes  should  be 
paid. 

And  again,  on  the  9th  day  of  July,  1873,  said  Walker  exe- 
cuted to  said  bank  a  still  further  instrument  in  writing,  in 
which,  after  again  reciting  that  he  had  theretofore  and  intend- 
ed thereafter  to  borrow  money  from  said  bank,  either  on  his 
own  notes,  book  account,  checks,  or  other  evidences  of  indebt- 
edness, or  the  notes  of  Henry  H.  Walker,  and  had  theretofore 
and  intended  thereafter  to  deposit  collaterals  to  secure  the  pay- 
ment of  specific  notes,  checks  or  other  indebtedness,  it  was 
agreed  as  follows: 

"  Now,  tlierefore,  for  the  purpose  of  more  fully  securing  the 
said  International  Bank,  or  any  person  holding  my  notes  pur- 
chased of  said  bank,  I  do  hereby  agree  that  all  and  singular 
the  collaterals  by  me  given  or  to  be  given,  as  aforesaid,  shall, 
at  the  option  of  said  International  Bank,  apply  generally  to 
all  notes  held  at  any  time  by  said  bank  executed  by  me  or  said 
Henry  H.  Walker,  and  shall  also  apply  and  be  considered  col- 
laterals to  secure  the  payment  of  my  or  all  of  my  notes  nego- 
tiated by  said  bank,  book  account,  checks,  or  any  other  evi- 
dence of  indebtedness  to  said  bank." 

The  bill  alleges  that  the  full  amount  of  the  principal  of  the 
several  notes  transferred,  as  aforesaid,  by  the  bank  to  Bauer, 
the  complainant,  and  interest  thereon  from  certain  dates,  up  to 
which  the  payment  of  the  interest  by  Walker  is  admitted^  is 
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due  and  unpaid.  Also,  that  by  virtTie  of  the  several  agree- 
ments between  Walker  and  the  bank  above  set  forth,  the  com- 
plainant, in  case  the  securities  specifically  pledged  for  the  pay- 
ment of  the  indebtedness  to  him  should  prove  insufficient,  is 
entitled  to  any  surplus  arising  out  of  any  other  secnrities  pledged 
by  Walker  to  the  bank,  after  the  payment  of  the  indebtedness 
for  which  the  same  were  specifically  pledged.  It  is  further 
alleged  that  several  persons  who  are  made  parties  defendant  to 
the  bill,  claim  to  hold  some  of  the  notes  of  Walker,  negotiated 
to  them  by  the  bank,  and  that  under  said  agreements  they 
claim  some  interest  in  the  several  collateral  securities  above 
mentioned. 

Walker,  in  his  answer,  admits  his  execution  to  the  bank  of 
various  promissory  notes  and  other  securities,  and  that  some 
of  said  notes  and  securities  have  been  assigned  by  the  bank  to 
other  parties,  but  alleges  that  the  persons  to  whom  the  assign- 
ments were  made  were  officers,  agents  or  stockholders  of  the 
bank,  who  hold  said  secnrities  for  the  benefit  of  the  bank,  and 
that  the  assignments  were  merely  colorable  and  intended  to 
cover  up  and  protect  the  usurious  and  unlawful  transactions  of 
the  bank;  that  the  notes  held  by  the  complainant  are  a  part  of 
the  usurious  dealings  between  the  defendant  and  the  bank,  and 
were  transferred  to  the  complainant  after  maturity,  or  if  before, 
that  the  complainant  had  notice  at  the  time  he  received  them 
of  the  usurious  transactions  and  agreements,  in  pursuance  of 
which  said  notes  were  given. 

The  answer  further  alleges  that  Walker's  transactions  with 
the  bank  amounted  in  the  aggregate  to  many  millions  of  dol- 
lars; that  Walker,  relying  upon  the  integrity  and  good  faith 
of  tlie  bank  and  its  officers,  failed  to  keep  any  sufficient  ac- 
count or  memorandum  of  said  transactions;  that  the  bank  fur- 
nished him  with  no  pass-book  for  entering  deposits,  etc.,  and 
failed  to  return  him  the  checks  drawn  by  him,  so  that  he  has 
never  had  any  connected  account  of  said  deposits  and  checks; 
that  he  has  been  improperly  charged  by  the  bank  without  his 
knowledge  or  consent,  with  divers  sums  of  money,  amounting 
in  the  aggregate  to  many  thousand  dollars;  that  be  has  ap- 
plied to  the  bank  for  a  transcript  of  his  account,  which  has 
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been  refused,  the  bank  sometimes  pretending  that  its  books  of 
account  had  been  destroyed,  and  at  other  times  that  the  account 
was  so  confused  and  uninteIlio;ible  that  the  true  balance  could 
not  be  ascertained  therefrom  within  $200,000. 

Walker  farther  alleges  that  all  the  loans  of  money  made  to 
him  by  the  bank  were  made  in  i)ur3uap.ce  of  certain  unlawful, 
corrupt  and  usurious  agreements  between  him  and  the  bank,  to 
the  eflfect  that  he  should  pay  the  bank  interest  upon  the  money 
so  loaned  to  him,  at  and  after  the  rate  of  one  and  one-half  and 
two  per  cent  per  month  and  upwards,  and  that  the  extension 
of  said  loans  from  time  to  time,  and  the  notes  given  by  him 
for  extensions  and  renewals  thereof,  were  so  given  upon  the 
express  understanding  and  agreement  that  he  should  pay  the 
bank  interest  for  the  forebearance  of  said  loans,  at  and  after 
the  said  rate  of  one  and  a  half  and  two  percent,  per  month  and 
upwards;  and  that  in  pursuance  of  said  unlawful,  corrupt  and 
usurious  agreements,  he  had  actually  paid  the  bank  the  full 
sum  of  $400,000  for  interest  on  moneys  borrowed  by  him  there- 
from, over  and  above  and  in  addition  to  the  lawful  rate  of  in- 
terest upon  the  said  moneys ;  but  that  for  the  reasons  above 
stated,  he  is  unable  to  give  the  items  and  details  of  the  usuri* 
ous  interest  so  paid  by  him;  that  if  the  moneys  so  paid  for 
usurious  interest  were  properly  credited  on  his  accounts  with 
the  bank,  the  pretended  claims  of  the  bank  would  be  fully  paid 
satisfied  and  discharged,  and  he  would  be  entitled  to  an  imme- 
diate surrender  of  all  the  notes  and  sureties  given  by  him  to 
the  bank;  that  he  is  not  indebted  to  the  bank  or  to  the  com- 
plainant by  reason  of  any  matter  set  forth  in  the  bill,  and  that 
it  would  so  appear  upon  an  equitable  accounting  between 
them. 

Walker  also  filed  his  cross-bill,  setting  up  substantially  the 
same  matters  alleged  in  his  answer,  and  praying  that  said 
Bauer  be  declared  to  be  a  holder  of  the  principal  notes  de- 
scribed in  his  bill  subject  to  Walker's  equities;  that  an  account- 
ing be  taken  between  Walker  and  the  bank,  and  if  on  such  ac- 
counting it  should  appear  that  said  notes  are  fully  paid,  that 
the  same  and  the  collaterals  pledged  therewith  be  surrendered 
uj)  to  Walker. 
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Leopold  Miller,  Jacob  Liebenstein,  Eobert  Loebnitz  and  C. 
Edward  Schoelkopf,  four  of  the  defendants  to  the  original  bill, 
appeared  and  answered,  and  also  filed  their  cross-bill,  alleging 
the  execution  by  Walker  to  the  bank  of  various  otlier  notes 
secured  by  collaterals,  a  part  of  which  had  before  their  matu- 
rity been  negotiated  by  the  bank  to  said  Miller  &  Liebenstein, 
and  a  part  to  said  Loebnitz;  also  alleging  the  negotiation  by  the 
bank  to  said  Schoelkopf  of  two  of  the  six  notes  secured  by  pledge 
of  the  three  $50,000  notes  and  deed  of  trust  above  mentioned; 
and  setting  up  and  claiming  that  under  and  by  virtue  of  the 
several  agreements  between  Walker  and  the  bank  recited  in 
the  original  bill,  they  were  entitled  to  an  interest  in  the  sur- 
plus moneys  which  might  arise  out  of  the  various  securities 
pledged  by  Walker  to  the  bank:  and  praying  for  a  full  disclos- 
ure by  the  bank  of  the  names  of  all  parties  entitled  to  said  se- 
curities, and  their  respective  interests,  and  for  a  foreclosure  of 
said  securities  and  the  payment  of  their  respective  claims  out 
of  the  proceeds  of  the  sale  of  the  property  covered  thereby. 

Among  the  notes  appearing  by  the  cross-bill  to  have  been 
negotiated  by  the  bank  to  Miller  &  Liebenstein,  was  one  for 
$12,000,  dated  July  2  1872,  executed  by  Walker  to  the  bank, 
due  ninety  days  after  date  without  grace,  and  drawing  ten  per 
cent,  interest  after  maturity  and  twenty-four  per  cent,  per  an- 
num in  case  of  non-payment  within  ten  days  after  maturity. 
The  collaterals  deposited  to  secure  this  note  consisted  of  two 
notes,  each  for  $6,000,  dated  October  24, 1870,  executed  by  Wil- 
liam Hansbrongh,  payable  to  the  order  of  Henry  H.  Walker, 
and  by  him  indorsed  to  the  bank,  and  a  deed  of  trust  securing 
the  same,  executed  by  said  Hansbrough  to  «aid  Sogers,  as 
trustee,  conveying  the  east  half  of  the  northwest  quarter  of 
section  4,  township  38,  north  of  ransre  13,  east,  in  Cook  county. 

By  an  amendment  to  the  cross-bill  it  is  alleged  that  these 
two  $6,000  notes  were,  on  the  17th  day  of  November,  1870, 
pledged  to  secure  S.  J.  Walker's  note  for  $10,000,  and  that 
said  note  was  extended  to  July  2,  1872,  when  the  sum  thereby 
evidenced  was  increased  to  $12,000,  and  a  new  note  taken 
therefor,  the  same  collateral  being  retained. 

Bussell  M.  Larned,   one  of  the  defendants  to  the  original 
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bill  answered  the  crose-Lill  of  Leopold  Miller  et  aL  alleging 
that  on  the  12th  day  of  January,  1871,  Sainnel  J.  Walker  and 
wife,  in  consideration  of  $30,000,  which  has  been  fully  paid, 
conveyed  to  him  by  a  warranty  deed  containing  full  covenants 
of  warranty,  and  among  them  covenants  of  seizin  and  against 
all  incumbrances,  the  said  east  half  of  the  northwest  quartet 
of  section  4,  township  38,  north  of  range  13  east,  in  Cook 
county,  together  with  another  tract  of  land  not  now  in  dispute 
said  deed  being  duly  recorded  on  the  26th  day  of  January 
1871 ;  that  said  two  notes  for  $6,000  each,  secured  by  a  deed 
of  trust  on  said  land,  were  mere  accommodation  notes, 
executed  by  Hansbrough  and  indorsed  by  Henry  H.  Walker 
for  the  benefit  of  Samuel  J.  Walker;  that  said  land  was 
really  the  property  of  Samuel  J.  Walker,  and  had  been  con- 
veyed by  him  to  Hansbrough  without  any  consideration,  for 
the  mere  purpose  of  enabling  Hansbrough  to  execute  a  trust 
deed  thereon,  securing  said  notes  for  the  benefit  and  accomo- 
dation of  Walker  ;  that  by  a  deed  dated  December  17,  1870, 
and  recorded  January  23,  1871,  Hansbrough  quit-claimed  and 
relensed  to  Walker,  all  his  right,  title  and  interest  therein ; 
that  at  the  time  of  the  execution  of  the  qnit-claim  deed,  the 
two  $6,000  notes  were  taken  up,  paid  and  satisfied  by  Walker, 
and  were  delivered  into* his  possession  for  the  purjjose  of  re- 
moving the  lien  of  the  trust  deed,  and  of  enabling  Walker  to 
convey  a  good  title  to  Larned  ;  that  the  principal  note  held  by 
Miller  and  Liebensteiu  was  executed  loni^  subsequent  to  the  ex- 
ecution and  recording  of  the  deeds  from  Hansbrough  to  Walker, 
and  from  Walker  to  Larned  ;  that  Miller  and  Liebensteiu 
were  charged  with  notice  of  the  record  of  said  deeds,  at  the 
time  they  took  an  assigmnent  of  their  note,  and  also  that  they 
had  actual  notice  of  said  deeds,  so  that,  as  against  them,  the 
deed  of  trust  was  discharged.  Larned  afterwards  filed  his 
cross-bill,  praying  for  a  decree  directing  Rogers,  the  trustee,  to 
execute  a  release  of  the  deed  of  trust. 

Xorinan  Williams  and  John  L.  Thompson,  two  of  the  defend- 
ants answered  the  original  bill  alleging  that  they  were  the 
owners  of  block  28  in  Samuel  J.  Walker's  subdivision  of  that 
part  of  the  northwest  quarter  of  section  31,  etc,  lying  south 
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of  the  Illinois  and  Michigan  canal ;  that  they  purchased  and 
received  a  conveyance  of  said  block,  together  with  certain  other 
property  not  now  in  dispute,  paying  a  full  consideration  there- 
for, on  the  22nd  day  of  July  1871,  and  that  their  deed  was  re- 
corded August  30,  1871  ;  that  at  the  time  of  their  purchase- 
the  deed  of  trust  thereon  to  Hoffman,  described  in  the  original 
bill,  hrtd  been  released  and  discharged,  and  was  not  a  lieu  there- 
on ;  that  immediately  after  their  purchase,  they  entered  into 
possession  of  said  premises  and  still  hold  possession  thereof. 
These  defendants  also  filed  their  cross-bill  praying  for  a  decree 
requiring  said  Hoffman  to  release  the  trust  deed  on  said  block 
28. 

The  International  Bank,  by  its  answer,  admitted  the  truth 
of  the  allegations  of  the  original  bill,  and  of  the  cross-bill  of 
Leopold  Miller  et  al.,  but  denied  the  charges  in  Walker's  cross- 
bill, that  the  accounts  between  Walker  and  the  bank  were 
incorrectly  kept,  or  that  any  money  had  been  loaned  or  fore- 
borne  to  him  by  the  bank  at  a  greater  rate  of  interest  than  ten 
per  cent,  per  annum  ;  and  also  denied  that  there  were  any 
unsettled  accounts  between  Walker  and  the  bank.  It  further 
alleged  that  all  its  accounts  with  Walker  had  been  closed  and 
settled  upon  an  account  stated  between  them,  and  that  Walker 
had  no  longer  any  right  to  go  into  an  investigation  of  his 
accounts  with  the  bank,  as  such  matters  had  been  fully  settled^ 
after  a  full  understanding  and  comprehension  of  the  same  by 
the  parties.  The  bank  also  filed  its  cross-bill,  alleging  that  it 
was  the  owner  of  various  notes  executed  by  Walker  and  secured 
by  the  deposit  of  collaterals,  and  setting  out  and  claiming  the 
benefit  of  the  several  agreements  between  it  and  Walker,  in 
relation  to  collateral  securities  mentioned  in  the  original  bill, 
and  praying  for  a  sale  of  the  premises  descr  bed  in  the  various 
collateral  deeds  of  trust,  and  the  application  of  the  proceeds  to 
the  satisfaction  of  the  indebtedness  specifically  secured,  and 
the  distribution  of  the  surplus  among  the  parties  entitled  there- 
to, according  to  their  respective  rights  and  interests. 

It  appears  that  prior  to  the  filing  of  the  original  bill. 
Walker  conveyed  away  a  considerable  portion  of  the  lands 
covered  by  the  various  deed  of  trust  above  mentioned.     Thus, 
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on  the  Ist  day  of  October,  1877,  he  and  his  wife  conveyed  to 
ffToseph  E.  Yoang,  one  of  the  defendants  to  the  original  bill, 
block  27  in  Samuel  J.  Walker's  subdivision  of  that  part  of  tlie 
northwest  quarter  of  section  31,  etc,  lying  south  of  the  Dli- 
nois  and  Michigan  canal.  Also,  by  several  deeds  executed 
prior  to  the  filing  of  the  original  bill,  he  and  his  wife  conveyed 
to  Eli  Einney,  another  defendant,  lots  21  to  S6  in  block  10 
in  S.  J.  Walker's  dock  addition  to  Chicago. 

During  the  pendency  of  the  suit.  Walker  having  applied  to 
the  court  for  an  order,  requiring  the  production  of  the  books 
of  the  bank,  objection  to  the  entry  of  such  order  was  sustained, 
unless  Walker  would,  by  stipulation,  waive  the  forfeiture  of 
legal  interest,  so  that  in  taking  the  account  in  the  cause,  in- 
terest might  bo  charged  against  Walker  upon  the  loan  or  for- 
bearance of  money  to  him  by  the  bank,  at  the  legal  rate,  not- 
withstanding any  forfeiture  thereof  he  might  otherwise  be  en- 
titled to.  Walker  thereupon  filed  the  required  stipulation, 
and  an  order  was  accordingly  entered,  requiring  the  produc- 
tion of  its  books  by  the  bank. 

On  the  hearing  of  the  cause  on  pleadings  and  proofs,  the 
court  found  that  said  Korman  Williams  and  John  L.  Tliomp- 
son  are  the  owners  in  fee  of  said  block  28  in  Walker's  subdi- 
vision, etc.,  and  that  neitlier  Bauer,  11.  A.  Kohn  &  Bros.,  The 
International  Bank,  or  any  other  of  the  parties  to  the  snit, 
have  any  interest  therein  by  virtue  of  said  trust  deed  thereon 
from  Walker  and  wife  to  Hoffman;  that  neither  Miller  & 
Liebenstein,  the  bank,  nor  any  of  the  other  parties  to  the  suit, 
have  any  interest  in  the  said  east  half  of  the  north  west 
quarter  of  section  4,  township  38,  etc.,  under  and  by  virtue 
of  said  trust  deed  thereon  from  Hansbrough  to  Bogers,  as 
against  said  Lamed,  the  owner  in  fee;  that  Samuel  J.  Walker 
is  indebted  to  Bauer,  The  International  Bank,  Miller  &  Lieb- 
enstein, Loebnitz,  Schoelkopf,  Loewenthal,  H.  A.  Kohn  & 
Bros.,  and  certain  others,  upon  the  several  principal  notes  set 
out  in  the  pleadings  (except  one  note  not  now  in  dispute),  and 
that  said  parties  are  entitled  to  the  several  notes  and  trust 
deeds  pledged  as  collateral  thereto  (except  the  note  secured  by 
the  trust  deed  on  said  lot  28,  and  the  Hansbrough  note  and 
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deed  of  trust)  ,and  to  have  said  deeds  of  trust  foreclosed,  ac- 
cording to  the  prayer  of  the  bill  and  cross-bills,  except  as 
above;  and  that  said  Walker  is  not,  nor  are  any  of  the  parties 
hereto,  entitled  to  any  deduction  or  set-off  as  to  any  of  said 
principal  notes  on  the  ground  of  usury. 

It  was  thereupon  ordered  that,  for  the  sole  purpose  of  ascer- 
taining the  amount  due  upon  the  various  principal  notes,  the 
cause  be  referred  to  the  master  to  compute  the  amount  due  there- 
on, and  in  making  the  computation  the  master  was  directed  to 
compute  interest  on  the  notes  drawing  interest  from  date,  at 
the  rate  they  bore  prior  to  maturity,  and  upon  notes  not  bear- 
ing interest  from  date,  at  six  per  cent,  per  annum;  and  the 
master  was  further  directed  not  to  consider  the  question  of 
usurious  payments  of  interest  upon  any  of  said  notes. 

The  court  further  found  that  at  different  times  during  the 
continuance  of  the  dealings  between  Walker  and  the  bank,  ac- 
counts were  presented  to  Walker  by  the  bank,  of  amounts 
debited  and  credited  to  him  on  the  books  of  the  bank,  and  that 
said  accounts  were  retained  by  Walker  without  objection 
upon  his  part,  made  either  to  the  aggregate  or  the  various 
items  of  said  account,  and  up  to  the  commencement  of  the 
suit  no  objection  had  been  made  to  the  same,  and  it  was  or- 
dered that  said  accounts  were  not  to  be  investigated  by  the 
master  as  to  such  general  items,  but  that  Walker  might  bi5 
allowed  to  prove,  if  he  could,  that  there  had  been  certain 
items  included  fraudulently  in  said  accounts,  and  that  there 
were  specific  credits  to  which  he  was  entitled. 

On  the  coming  in  of  the  master's  report,  a  final  decree  was 
entered,  ordering  the  cancellation  of  the  deed  of  trust  on  said 
lot  28,  in  accordance  with  the  prayer  of  the  cross-bill  of  said 
Williams  and  Thompson,  and  also  ordering  the  cancellation  of 
said  Ilansbrough  deed  of  trust,  in  accordance  with  the  prayer 
of  the  cross-bill  of  said  Larned,  and  decreeing  the  foreclosure 
of  the  several  deeds  of  trust  described  in  the  pleadinsrs,  except 
as  aforesaid,  and  the  sale  of  the  several  tracts  of  land  thereby 
conveyed,  and  the  application  of  the  proceeds  to  the  payment 
of  the  several  principal  notes  above  mentioned,  in  accordance 
with  the  rights  of  the  respective  parties,  as  found  and  established 
by  the  decree.  ^  I 
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Walker  brings  the  record  to  this  court  by  writ  of  error 
and  assigns  for  error,  among  other  things,  the  finding  of  the 
court  below  in  relation  to  the  defense  of  usury,  and  the  di- 
rection to  the  master  not  to  consider  usurionjs  payments  in 
the  statement  of  the  account;  and  also  the  refusal  of  the  court 
to  direct  the  master  to  take  an  account  of  all  the  dealings  and 
transactions  between  Walker  and  the  bank,  treating  the  same 
as  an  open,  unsettled  account.  The  assignments  of  error  also 
call  in  question  the  validity  of  the  act  of  the  General  Assem- 
bly by  which  the  bank  claims  to  be  incorporated. 

Cross-errors  are  also  assigned  by  Miller  &  Liebenstein,  and 
by  n.  A.  Kohn  &  Bros.,  the  former  calling  in  question  that 
]>ortion  of  the  decree  which  relates  to  the  trust  deed  from 
Ilansbrough  to  Rogers,  and  the  latter  that  portion  which  re- 
lates to  the  trust  deed  from  Walker  and  wife  to  Hoffman.  De- 
fendant Kenney  comes  and  expressly  waives  all  errors  in  the 
deci'ee. 

Since  the  suit  has  been  pending  in  this  court,  it  having  been 
made  to  appear  that  said  Walker  has  been  adjudicated  a  bank- 
rupt, and  Rol)ert  E.  Jenkins  appointed  his  assignee;  said  as- 
signee has  on  his  own  motion  been  substituted  for  Walker  as 
plaintiff  in  error. 

William  T.  Burgess,  for  plaintiffs  in  e  rror  ;  that  these 
are  money  decrees,  cited  Eames  v.  German  Turnverein,  74  111. 
54;  Jenkins  v.  Greenebaum,  95  III.  18. 

That  the  rights  of  these  parties,  as  between  themselves,  are 
not  a  matter  for  investigation  under  a  bill  to  foreclose  a  mort- 
gage: Gage  V.  Perry,  93  III.  177. 

Upon  a  bill  in  chancery  to  foreclose  a  pledge  of  collaterals, 
all  equities  against  the  principal  notes,  to  secure  which  the 
})ledge  was  made,  are  open  against  the  assignees,  and  no  notice 
of  them  is  required  to  be  proved,  in  order  to  charge  the 
assignee:  Olds  v.  Cumraings,  31  III.  188. 

Messrs.  Eosenthal  &  Pence,  for  defendants  in  error;  cited 
Walker  v.  Abt,  83  111.  226;  Derrick  v.  Lamar  Ins.  Co.  74  111. 
404;  Mulvey  v.  Gibbons,  87  III.  367;  Colehour  v.  State  Sav. 
Ins.  90  111.  156. 
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The  assignee  of  a  chose  in  action  takes  it  subject  to  the  equi- 
ties in  the  original  debtor,  and  not  to  those  in  a  third  person  r 
Olds  V.  Cummings,  31  111.  188;  Murray  v.  Lylbnm,  2  Johii3. 
Ch.  44;  Mott  v.  Clark,  9  Pa.  St.  399;  Pryor  v.  Wood,  31  Pa. 
St.  142;  Westfall  v.  Jones,  20  Barb.  10. 

Miller  &  Liebenstein  are  entitled  to  be  subrogated  to  the 
rights  of  Hansbrough :  Curtiss  .v.  Taylor,  9  Paige,  482; 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  129;  Phillips  v.  Thomp- 
son, 2  Johns.  Ch.  418;  Eussell  v.  Clark,  7  Cranch,  69;  Bur- 
dett  V.  Clay,  8  B.  Mon.  291;  Bank  v.  Thorp,  18^Johns.  505; 
Funk  V.  Reynolds,  33  111.  495. 

Appellate  Courts  will  confine  themselves  to  errors  which 
affect  the  party  who  assigns  errors  :  Enos  v.  Capps,  12  111. 
255  :  Doulin  v.  Hittinger,  57  111  348;  1  Bark.  Ch.  Pr.  395. 

The  party  complaining  must  show  injury  to  himself  by  the 
record  and  not  in  consequence  of  the  record  :  Black  v.  Kerri- 
gan, 3  Green,  46;  Dale  v.  Eooseveit,  8  Cow.  338;  Jacqueth  v. 
Jackson,  17  Wend.  434;  3  Bac.  Abr.  1  Arch.  Pr.  209;  2 
Saund.  46. 

The  principle  of  constructive  notice  does  not  apply  where  a 
director  deals  with  a  corporation:  Merrick  v.  Penn.  Co.  61  111. 
472;  6  South.  Law  Rev.  816. 

Walker's  assignee  cannot  make  a  defense  which  was  not 
made  by  the  pleadings  or  asserted  in  the  court  below:  Kellogg 
V.  Moore,  79  111.  278;  Railway  v.  McCarthy,  96  U.  S.  267; 
Gould  v.  Banks,  8  Wend.  562. 

Mr.  E.  C.  Larned,  for  defendant  in  error.  Lamed;  that 
Walker  is  estopped  by  his  deed  to  Larned,  cited  Jones  v.  King, 
25  111.  388;  Walker  v.  Dement,  42  111.  272;  Gregory  v.  Sav- 
age,  32  Conn.  261;  Brooks  v.  Record,  47  111.  30;  Stafford  v. 
Fargo,  35  111.  454;  Fortier  v.  Dorst,  31  111.  218. 

An  assignee  of  a  mortgage  takes  it  subject  to  equities  be- 
tween the  original  parties  :  Sumner  v.  Waugh,  56  III.  539; 
Bush  V.  Lathrop,  22  N.  Y.  587;  Schaffer  v.  Rielly,  50  N.  Y. 
61;  Greene  v.  Warwick,  64  N.  Y  225;  Crane  v.  Turner,  67 
N.  Y.  439;  Mickles  v.  Townsend,  18  N.  Y.  575;  Davis  v. 
Auston,  1  Ves.  Jr.  247;    Kleeman  v.  Frisbie,  63   111.  489; 
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Cliite  V.  Robinson,  20  Johns.  611;  Foly  v.  Smith,  6  Wall  492; 
Lord  V.  Favorith,  29  111.  153;  Wliite  v.  SutherUnd,  64  III.  186; 
Copp  V.  Graham,  14  111.  198;  Wright  v.  Tyler,  5  Gilm.  195. 

Bailey,  J.  Most  of  the  qnestions  raised  by  Walker's  assign- 
ments of  error  have  been  decided  by  the  Supreme  Court  in 
the  cases  of  Jenkins,  assignee,  etc.  v.  Greeubaum  et  al.  95  111. 
11,  and  Jenkins,  assignee,  etc.  v.  The  International  Bank  et 
al.  97  Id.  580. 

The  case  of  Jenkins,  assignee,  etc  v.  Greenbanm  et  al. 
arose  out  of  transactions  between  Samuel  J.  Walker  and  Greene- 
biium  and  Foreman,  of  a  character  precisely  similar  to  those  dis- 
closed by  the  present  record,  and  the  plea^dings  and  proofs,  so 
far  as  they  related  to  the  question  of  an  accounting  and  to  the 
defense  of  usury,  were  substantially  the  same  as  here.  Tlie 
case  of  Jenkins,  assignee,  etc.  v.  The  International  Bank  et  al., 
arose  out  of  transactions  between  Walker  and  The  International 
Bank,  and  was  a  suit  by  the  bank  to  foreclose  a  large  number 
of  securities  pledged  by  Walker  as  collateral  to  his  promis- 
sory notes  given  to  the  bank  for  money  loaned,  thus  constitut- 
ing a  part  of  the  very  dealings  between  Walker  and  the  bank 
involved  in  the  present  suit.  Those  cases  and  this,  as  well  as 
several  others  growing  out  of  Walker's  transactions,  were  liti- 
gated in  the  court  helow  pari  passuy  and  were  heard  at  the  same 
time,  the  case  of  Jenkins  v.  The  International  Bank,  and  the 
present  case  being  heard  upon  the  same  evidence,  so  far  as  ap- 
plicable. 

The  right  of  tli .  assignee  of  Walker  to  appear  and  prosecute 
the  writ  of  error,  about  which  some  question  has  been  raised 
here,  is  directly  aflSrmed  by  the  cases  above  cited. 

The  question  as  to  the  validity  of  the  charter  of  The  Inter- 
national Bank,  raised  by  one  of  Walker's  assignments  of  error, 
is  decided  in  Jenkins  v.  The  International  Bank,  and  also  in 
the  case  of  the  People  v.  Loewenthal  et  al.  93  111.  191,  which 
was  a  direct  proceeding  by  qtio  warranto^  to  test  the  validity 
of  this  very  charter.  In  both  of  these  cases  it  is  held  to  be 
valid. 

The  two  cases  first  cited  conclusively  establish  the  right  of 
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"Walker,  at  least  as  against  the  International  Bank,  to  avail 
himself  under  the  pleadings  in  this  case  of  the  payments 
made  by  him  as  usurious  interest,  to  the  extent  of  disregarding 
the  usurious  agreements,  and  applying  as  payments  upon  the 
tlie  principal  all  moneys  paid  as  interest  in  excess  of  the  rate 
allowed  by  law,  so  far  as  such  payments  have  been  made  in 
dealings  which  have  not  been  fully  closed  up  and  terminated. 

The  point  that  the  question  of  the  refusal  to  apply  the 
usurious  payments  to  the  reduction  of  the  princij^al,  was  not 
raised  by  exceptions  to  the  master's  report,  and  so  cannot  be 
raised  here,  is  fully  answered  by  the  case  of  Jenkins  v.  The 
International  Bank.  In  that  case  as  in  this,  the  order  of  refei*- 
ence  expressly  directed  the  master  not  to  consider  the  ques- 
tion of  usurious  payments  of  interest  upon  any  of  the  notes; 
and  as  the  master  was  expresslj-  prohibited  from  considering 
the  subject  of  usury  at  all,  it  would  have  been  nugatory  for 
Walker  to  offer  evidence  on  the  hearing  before  him,  bearing 
upon  that  question,  or  to  interpose  exceptions  on  the  ground 
of  his  refusal  to  disobey  the  express  mandate  of  the  order  of 
reference. 

An  attempt,  however,  is  made  to  distinguish  Jenkins  v.  The 
International  Bank  from  the  present  case,  so  far  as  it  bears 
upon  the  defense  of  usury,  as  presented  by  this  record.  In 
that  case  the  interlocutory  decree,  by  which  a  reference  to  the 
master  was  ordered,  failed  to  show  that  the  court  had,  upon 
any  preliminary  hearing,  found,  whether  in  point  of  fact,  the 
allegations  of  usury  in  the  pleadings  were  sustained  by  the 
evidence,  and  yet  in  the  order  of  reference  the  master  was 
prohibited  from  considering  that  question.  On  reference  to 
the  original  record  in  the  case  we  find  that  the  interlocutory 
decree  commenced  with  the  following  recital;  "And  now  this 
cause  having  come  on  this  day  to  be  heard,  and  the  Court  hav- 
ing announced  the  principles  governing  the  same,"  etc.,  after 
which  followed  the  order  referring  the  case  to  the  master,  and 
laying  down  the  principles  upon  which  the  account  should  be 
stated.  The  Supreme  Court  in  their  opinion  say:  "The  cir- 
cuit court,  as  we  understand  this  record,  without  determining 
whether  such  payments  were  made  or  not,  evidently  held  the 
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inquiry  immaterial  or  incompetent,  under  the  pleadings,  and 
80  directed  the  master  not  to  consider  the  question."  In  a 
supplementary  opinion  filed  ou  denying  a  petition  for  a  re- 
hearing, they  say:  "We  cannot  sanction  the  position  of  coun- 
sel that  the  Gowrt  Jbundy  as  a  fact,  that  no  usurious  payments 
were  made  upon  the  notes  in  controversy.  *  *  *  What  we 
decide  is,  that  it  was  error  in  the  circuit  court  to  ignore  all 
questions  relating  to  the  allegations  of  payments  of  usurious 
interest.  Had  the  circuit  court  found  that  no  usurious  paj'- 
ments  had  been  made,  we  might  examine  the  proofs  as  to  such 
finding.  In  the  absence  of  such  finding,  the  master  should 
have  been  directed  to  ascertain  and  report  the  facts  in  that  re- 
gard." 

It  is  insisted  that  in  the  present  case  the  court  found  the 
facts  which  it  failed  to  find  in  Jenkins  v.  The  International 
Bank.  The  interlocutory  decree,  it  is  true,  recites  a  hearing 
of  the  cause  on  pleadings  and  proofs,  and  that,  on  such  hear- 
ing, divers  facts  appeared  to  the  court  to  have  been  proven. 
In  the  recital  of  such  facts  in  the  decree  is  the  followin:^ 
clause:  "That  said  S.  J.  Walker  is  not,  nor  are  any  of  the 
parties  hereto  entitled  to  any  deduction  or  set-ott*  to  any  of 
said  principal  notes,  on  the  ground  of  usury."  This  is  not,  in 
terms,  a  finding  that  Walker  had,  in  fact,  made  no  payments 
of  usurious  interest,  nor  can  we  regard  it,  under  all  the  circum- 
stances of  the  case,  as  tantamount  to  such  finding.  Walker's 
right  to  a  deduction  or  set-oflT  on  the  ground  of  usurious  pay- 
ments, depended,  first,  upon  whether  such  payments  had  been 
properly  pleaded,  and  secondly,  upon  whether  they  had  been 
satisfactorily  proved. 

There  was  a  controversy  at  the  hearing  over  both  these 
questions,  especially  the  first,  and  we  are  quite  as  well  war- 
ranted in  the  conclusion  that  the  circuit  court  regarded  the 
question  of  usurious  payments  as  immaterial  and  incompetent 
under  the  pleadings,  as  that  it  found  the  averments  on  that 
subject  unsustained  by  the  evidence.  In  the  International 
Bank  case,  where  the  pleadings  and  evidence  on  this  subject 
were  precisely  the  same  as  here,  the  court  seems  to  have  ruled 
out  this  defense  on  account  of  the  insufficiency  of  the  plead- 
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ings;  and  the  present  record  fails  to  show  that  any  different 
C5onclusion  was  reached  in  this  case. 

But  even  if  we  were  to  regard  the  recital  in  the  interlocu- 
tory decree  as  tantamount  to  a  finding  that  Walker  had  made 
no  payments  of  usurious  interest,  we  are  clearly  of  the  opinion 
that  such  finding  is  against  the  evidence.  Our  examination  of 
the  record  leaves  our  minds  entirely  free  from  doubt  that,  on 
most  of  the  loans  made  to  Walker  by  the  bank  during 
the  entire  course  of  their  dealings,  interest  was  charged  by  the 
bank  and  paid  by  Walker  at  a  rate  exceeding  ten  per  cent,  per 
annum. 

According  to  the  testimony  of  Walker,  the  usual  rate  was 
two  per  cent,  per  month,  though  sometimes,  by  special 
arrangement,  it  was  placed  as  low  as  eighteen  or  twenty  per 
cent,  per  annum.  His  testimony  is  fully  corroborated  by  that 
of  Badger,  an  expert,  who  examined  the  books  and  papers  of 
the  bank  with  great  care,  and  gave,  as  a  witness,  the  results 
of  his  examination.  This  evidence  is  substantially  uncontra- 
dicted. Loewenthal,  the  president  of  the  bank,  in  some  parts 
of  his  testimony,  admits  that  the  bank,  in  some  instances 
charged  Walker  more  than  ten  per  cent,  per  annum,  but  to 
most  of  the  questions  put  to  him  on  this  subject,  he  professes 
to  have  no  specific  recollection,  or,  under  the  advice  of  counsel 
refuses  to  answer. 

It  follows,  then,  that  the  decree,  so  far  at  least  as  it  relates 
to  the  securities  held  by  the  bank,  and  which  the  bank,  by  its 
cross-bill,  is  seeking  to  have  foreclosed,  is  erroneous.  Those 
securities  come  directly  and  fully  within  the  cases  above  cited, 
and  must  be  governed  by  the  principles  there  laid  down.  Tlie 
same  may  perhaps  be  said  of  the  securities  held  by  Loewen- 
thal. The  evidence  shows  that  he  acted  for  the  bank  in  a 
large  proportion  of  its  transactions  with  Walker  and  it  will  be 
presumed  that  he  had  actual  notice  of  all  of  Walker's  equities, 
at  the  time  he  obtained  a  transfer  of  said  securities  to  himself. 
So  far  as  all  those  securities  are  concerned,  Walker  is  clearly 
entitled  to  avail  himself  of  the  defense  of  usury. 

Of  the  deeds  of  trust  held  by  other  parties  as  collateral  to  i 

Walker's  notes,  and  which  are  sought  to  be  foreclosed  in  this  i 
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8uit,  all  were  executed  by  Walker  himself,  except  the  follow- 
ing, viz:  the  one  executed  by  Hansbrongh,  covering  the 
property  claimed  by  E,  M.  Larned,  which  will  be  particularly 
noticed  hereafter;  one  for  $5,334r,  executed  by  Francis  A. 
Riddle,  and  held  by  defendant  Leibenstein,  and  one  for  $6,000, 
executed  by  Henry  H.  Walker,  and  held  by  defendant  Loeb- 
nitz.  There  is  also  a  deed  of  trust  for  $12,500,  executed  by 
Henry  H.  Walker,  and  pledged  to  the  bank  by  Samuel  J. 
Walker,  as  collateral  to  two  $4,000  notes,  one  of  which  has 
been  negotiated  to  Miller  &  Liebenstein,  and  the  other  is  still 
held  by  the  bank. 

Tliere  can  be  no  question  as  to  Walker's  right  to  interpose 
tlie  defense  of  usury  to  all  the  deeds  of  trust  in  which  he  was 
the  grantor,  although  in  the  hands  of  assignees.  The  rale  is 
well  settled  in  this  State  that  mortgages  and  deeds  of  trust  are 
non-negotiable  choses  in  action,  and  that  when  assigned  the 
assignee  takes  them  subject  to  the  same  infirmities  or  defenses 
to  which  they  are  subject,  as  between  the  original  parties. 
Olds  V.  Cummings,  31  111.  188;  Fortier  v.  Darst,  Id.  212; 
Walker  V.  Dement,  42  Id.  272;  White  v.  Sutherland,  64  Id. 
181;  Pettillon  v.  Noble,  73  Id.  567;  Silverman  v.  Bullock,  98 
Id.  11;  Foster  v.  Strong,  5  Bradwell,  223.  Under  this  rule  the 
assignees  hold  these  securities  subject  to  the  same  equities  and 
defenses  which  might  have  been  urged  against  them  by  Wal- 
ker, if  the  bank  had  continued  to  hold  them.  In  that  case,  as 
we  have  seen,  they  would  have  been  subject  to  reduction  or  ex- 
tinguishment by  an  application  to  the  principal  notes  of  the 
usurious  payments  made  by  Walker,  and  they  must  be  held  to 
be  subject  to  the  same  infirmity  in  the  hands  of  the  assignees. 

But  it  is  urged,  on  the  authority  of  the  recent  case  of  Silver- 
man V.  Bullock,  supra^  that  the  deed  of  trust  executed  by  Kid- 
dle, and  the  one  for  $6,000,  executed  by  Henry  H.  Walker,  are 
subject  to  a  different  rule.  There  is  one  respect  which  seems 
to  have  been  overlooked  by  counsel,  in  which  the  circumstances 
of  these  two  securities  differ  essentially  from  those  under  con- 
sideration in  that  case,  and  which,  we  think,  distinguish  tliis 
case  from  that.  In  Silverman  v.  Bullock,  the  securities  were 
transferred  absolutely  to  the  assignee,  but  here  the  transfer  was 
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only  partial,  the  bank  retaining  a  residuary  intereBt,  after  the 
payment  of  the  principal  notes  for  which  they  were  specifically 
pledged.  Under  the  several  agreements  between  "Walker  and 
the  bank,  which  counsel  in  their  arguments  have  termed 
** blanket"  agreements,  these  deeds  of  trust,  as  well  as  all 
the  others  involved  in  the  present  controversy,  were  deposited 
by  Walker  with  the  bank,  not  only  as  specific  collaterals  se- 
curing particular  notes,  but  also  as  general  collaterals  securing 
all  the  indebtedness  of  Walker  to  the  bank.  There  is  evi- 
dence tending  to  show  that  it  was  the  usual  practice  of 
the  bank  whenever  it  negotiated  the  principal  notes,  to 
retain  the  collaterals  in  its  own  possession,  holding  than 
for  its  own  benefit  under  the  "blanket"  agreement,  as 
well  as  for  the  benefit  of  the  assignees  of  the  principal  notes. 
Accordingly,  the  court  below,  in  its  decree,  ordered  the  pay- 
ment to  the  bank,  to  apply  generally  on  its  various  claims 
against  Walker,  of  the  entire  surplus  arising  out  of  all  the 
various  collaterals,  after  the  payment  of  the  principal  notes, 
and  the  satisfaction  of  two  other  notes  in  favor  of  which 
the  court  found  certain  superior  equities.  It  appears  by  the 
decree,  that  the  amount  due  on  the  Kiddle  note  and  deed  of 
trust,  was  $8,178.78,  while  the  amount  due  on  the  principal 
note  was  only  $5,020.69,  leaving  a  surplus  of  $3,158.11.  The 
amount  due  on  the  $6,000  note  and  deed  of  trust  executed  by 
Henry  H.  Walker,  was  $8,981,33,  while  the  amount  due  on 
the  principal  note  was  only  $1,984.68,  leaving  a  surplus  of 
$7,996.65.  So  far  as  this  surplus  was  concerned,  there  never 
was  any  assignment  of  these  securities  by  the  bank.  To  this 
extent,  at  least,  they  are  to  be  regarded  as  still  belonging  to 
the  bank,  and  subject  to  all  defenses  to  which  they  would  be 
liable  if  the  bank  had  parted  with  no  interest  in  them. 

The  cross-errors  assigned  by  H.  A.  Kohn  &  Bros.,  call  in 
question  that  portion  of  the  decree  which  relates  to  the  deed 
of  trust  on  block  28,  in  Walker's  sub-division,  etc.  It 
appears  that  among  the  various  collateral  securities  deposited 
by  Walker  with  the  bank,  was  a  promissory  note  of  Henry  H. 
Walker  for  $15,000,  dated  June  22,  1870,  payable  to  his  own 
order  and  due  one  year  after  date,  and  a  deed  of  trust  securing 
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the  same,  executed  by  Samuel  J.  Walker  and  wife  to  Francis 
A.  Hoffman,  as  trustee,  conveying  said  block  28.  These 
papera  were  first  pledged  as  collateral  to  S.  J.  Walker's  note 
for  $7,600,  dated  June  18,  1870,  due  four  months  after  date. 
Again,  on  the  18th  day  of  January,  1871,  they  were  pledged 
as  collateral  to  another  note  of  Walkers'  of  that  date,  for 
$8,100,  due  ninety  days  after  date ;  and  again,  on  the  22d 
day  of  November,  1872,  they  were  pledged  as  collateral  to  two 
notes  executed  by  Walker  for  $6,000  each,  both  maturing  on 
the  17th  day  of  February,  1873.  Of  these  notes,  one  is  still 
held  by  the  bank,  and  the  other  as  is  claimed,  was,  on  the  day 
of  its  date,  assigned  to  H.  A.  Kohn  &  Bros. 

Sometime  in  the  summer  of  1871,  and  while  the  note  and 
deed  of  trust  were  held  by  the  bank  as  collateral  to  the  $8,100 
note,  Williams  &  Thompson  entered  into  negotiations  with 
Walker  for  the  purchase  of  said  block  28,  and  also  block  30, 
in  the  same  sub-division,  and  such  negotiations  resulted  in  a 
purchase  of  the  two  blocks  by  Williams  &  Thompson,  free  of 
all  incumbrances,  for  the  sum  of  $30,000,  and  such  purchase 
was  consummated  on  the  22d  day  of  July,  1871,  by  a  convey- 
ance of  the  two  blocks  by  a  deed  with  full  covenants  of  war- 
ranty, executed  by  Walker  and  wife  to  Williams  &  Tliompson, 
and  the  payment  by  Williams  &  Thompson  of  $10,000  of  the 
purchase-money  in  cash,  and  the  securing  of  the  balance, 
which  they  have  since  paid. 

On  this  branch  of  the  case,  two  leading  questions  of  fact 
were  presented,  upon  which  considerable  testimony  was  taken, 
viz :  1,  whether  the  two  $5,000  notes  represented  a  new  and 
independent  indebtedness,  or  were  merely  a  renewal  and  con- 
tinuation of  the  indebtedness  represented  by  the  $7,500  and 
$8,100  notes  ;  and  2,  whether  the  deed  of  trust  was  in  fact  re- 
leased and  discharged  by  Hoffman,  the  trustee,  prior  to  the 
conveyance  to  Williams  and  Thompson. 

It  will  be  observed  that  the  collateral  notes  secured  by  the 
trust  deed  at  the  date  of  the  purchase  by  Williams  and  Thomp- 
son  matured  one  month  prior  to  the  conveyance  to  them,  and 
that  the  two  $6,000  notes  for  which  it  is  claimed  that  tliese 
collaterals  are  now  held,  were  not  executed  until  one  year  and 
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fonr  months  after  the  conveyance  ;  so  that,  if  these  notes  rep- 
resented a  new  and  independent  indebtedness,  the  collaterals 
were  not  pledged  to  secure  snch  indebtedness  until  long  after 
they  became  overdue,  and  long  after  the  rights  of  Williams  and 
Thompson  had  accrued.  These  facts,  coupled  with  the  further 
fact,  of  which  there  seems  to  be  ample  proof,  that  the  bank  had 
actual  notice  of  the  conveyance  to  Williams  and  Thompson  at 
the  time  it  was  made,  would,  of  themselves,  be  suflScient  to 
justify  the  decree  that  the  deed  of  trust  was  not  a  lien  on  block 
28  as  against  Williams  and  Thompson. 

The  evidence  by  which  it  is  sought  to  identify  the  indebted- 
ness secured  by  the  two  $5,000  notes  with  that  covered  by  the 
former  notes  is,  to  our  minds,  entirely  unsatisfactory.  No 
witness  who  has  any  knowledge  of  the  fact  swears  to  such 
identity,  wliile  Walker,  the  only  witness  examined  who  has 
any  actual  knowledge  of  the  matter,  swears  that,  according  to 
his  recollection,  the  $8,100  note  was  paid  or  otherwise  secured, 
and  the  $5,000  notes  given  for  an  entirely  different  con- 
sideration. 

The  evidence  principally  relied  upon  to  establish  the  iden- 
tity claimed,  is  that  of  Loewenthal,  the  president  of  the  bank, 
who  disclaims  having  any  actual  recollection  of  the  fact,  and 
Badger,  the  expert,  who  has  no  knowledge  of  the  transactions 
of  the  bank,  except  such  as  he  has  derived  fyom  its  books,  pa- 
pers and  memoranda.  Both  of  these  witnesses  testify  to  mere 
conclusions  which  they  have  formed  from  an  examination  of 
the  books  and  papers  in  the  possession  of  the  bank.  Testi- 
mony of  this  character,  even  if  it  could  be  regarded  competent 
for  such  a  purpose,  would  be  entitled  to  very  little  weight. 
The  conclusion  to  be  drawn  from  an  inspection  of  the  notes 
themselves  is  against  the  theories  of  these  witnesses,  and  so 
far  as  the  record  discloses  the  written  memoranda  upon  which 
their  opinions  are  based,  we  fail  to  find  any  clear  and  distinct 
evidence  on  the  subject  one  way  or  the  other. 

As  to  the  other  question,  we  think  the  evidence  clearly  pre- 
ponderates in  favor  of  the  conclusion  that,  prior  to  the  con- 
veyance to  Williams  &  Thompson,  the  deed  of  trust  was  re- 
leased by  Hoffman,  the  trustee.  ,  It  appears  that  during  the 


Digitized  by 


Google 


G56  Appellate  Courts  of  Illinois. 

Jenkins  v.  Baner. . 

negotiations,  Walker  furnished  Williams  &  Thompson  with  an 
abstract  of  the  title  which  showed  the  existence  of  the  deed 
of  trust  on  block  28,  and  also  an  incumbrance  on  block  30. 
These  Walker  undertook  to  have  removed,  and  to  enable  him- 
self to  do  so,  as  he  testifies,  he  went  to  Hoffman,  who  at  that 
time  was  the  president  of  the  bank,  and,  as  he  recollects,  either 
paid  the  indebtedness  for  which  these  incumbrances  were  held, 
or  secured  it  in  some  other  way  satisfactory  to  Hoffman,  and 
procured  from  Hoffman  a  release  of  the  incumbrances  and  de- 
livered it  to  Williams  &  Thompson.  He  further  testifies  that 
at  that  time  he  was  frequently  making  sales  of  property  cov- 
ered by  deeds  of  trust,  and  that  he  generally  arranged  the  mat- 
ter by  the  payment  of  the  money,  or  the  substitution  of  other 
satisfactory  security. 

Thompson,  also,  testifies  that  he  had  several  conversations 
with  Walker  in  relation  to  getting  these  incumbrances  re- 
leased, and  that  on  one  occasion  he  and  Walker  went  together 
to  the  bank  and  stated  to  the  person  in  charge  tlieir  ar- 
mngement ;  that  a  package  said  to  contain  the  incum- 
brances was  produced,  and  Walker  then  said  that  he  would 
fix  the  matter  in  a  day  or  two.  After  that,  Walker 
came  to  the  oflSce  of  Williams  &  Thompson,  and  brought 
with  him  a  release  of  the  deeds  of  trust  executed  by  Hoffman. 
This  paper,  whatever  it  was,  seems  to  have  been  destroyed  in 
the  great  fire  of  1871,  and  so  was  not  produced  at  the  hearing. 
The  witness  is  an  attorney-at-law,  who  has  had  considerable 
experience  in  the  examination  of  titles  to  land,  and  although 
he  is  unable  to  state  with  entire  positivencss  the  contents  or 
even  the  general  character  of  the  paper  presented  to  him  by 
Walker,  he  testifies  positively  that  on  examining  it  he  found  it 
to  contain  complete  and  satisfactory  evidence  of  the  cancella- 
tion and  discharge  of  the  incumbrances. 

No  witness  is  produced  directly  contradicting  this  evidence, 
and  the  only  circumstances  of  any  significance  relied  upon  to 
rebut  it  are,  that  the  release  does  not  appear  to  have  been  placed 
on  record,  and  that  the  deeds  of  trust,  instead  of  being  surren- 
dered to  Walker,  were  retained  in  the  custody  of  the  bank. 
The  latter  of  these  circumstances  has  little,  if  any,  weight,  in 
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view  of  the  fact,  abundantly  established  by  the  evidence,  that 
during  the  entire  course  of  the  dealings  between  Walker  and 
the  bank,  it  was  the  usual  practice  of  the  bank  to  retain  in  its 
possession  all  of  Walker's  cancelled  notes  and  securities.  The 
mere  fact  that  the  release  was  not  recorded,  though  a.circum- 
stance  of  some  importance  as  bearing  upon  the  question,  can- 
not be  held  to  rebut  the  strong  affirmative  evidence  of  its  exe- 
cution. 

By  the  release,  the  lien  which  the  bank  held  on  block  28  was 
extinguished,  and  the  bank  could  no  longer  hold  it  as  security 
for  its  existing  debt  against  Walker,  or  receive  it  under  a  new 
pledge  from  Walker  as  collateral  to  a  further  h>an;  nor  could 
the  assignee  of  the  bank  obtain  any  rights  imder  it  which 
would  be  valid  as  against  Williams  &  Thompson.  In  our 
opinion,  that  portion  of  the  decree  relating  to  the  deed  of  trust 
on  said  block  28  should  be  affirmed. 

We  will  next  consider  the  cross-errors  assigned  by  Miller 
and  Liebenstein.  The  facts  relating  to  this  branch  of  the 
case,  as  disclosed  by  the  evidence,  are  briefly  these:  On  the 
24th  day  of  October,  1870,  Samuel  J.  Walker,  being  the 
equitable  owner  of  the  east  half  of  the  northwest  quar- 
ter of  sectioa  4,  township  38,  north,  of  range  13,  east,  in 
Cook  county,  the  title  to  said  land  being  at  the  time  in 
Henry  II.  Walker,  caused  the  same  to  be  conveyed  to  William 
Hansbrongh,  and  on  the  same  day  said  Hansbrough  executed 
his  two  promissory  notes  for  $6,000  each,  payable  respectively 
in  one  and  two  years,  to  the  order  of  said  Henry  H.  Walker, 
with  eight  per  cent,  interest,  and  to  secure  said  notes,  executed 
to  John  6.  Eogers,  as  trustee,  a  deed  of  trust  on  said  land. 
Said  notes  were  thereupon  indorsed  in  blank  by  Henry  H. 
Walker,  and  delivered  to  Samuel  J.  'Walker,  who,  on  the  28th 
day  of  November,  1870,  borrowed  of  the  International  Bank 
$10,000,  giving  his  own  note  therefor,  and  pledging  the  two 
Hansbrough  notes  and  deed  of  trust  as  collateral  security.  On 
the  17th  day  of  December,  1870,  Hansbrough  executed  a  quit- 
claim deed,  conveying  said  land  to  Samuel  J.  Walker,  and  on 
the  26th  day  of  January,  1871, Walker  and  wife,  for  a  valuable 
consideration,  sold  and  conveyed  said  premises  to  Russell  M. 
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Lamed,  by  a  warranty  deed,  covenantiug,  among  other  things, 
against  all  incumbrances.  Both  of  these  deeds  were  duly  re- 
corded. 

The  $10,000  note  was  negotiated  by  the  bank  to  Amos  S. 
Seeley,  and  on  the  14tli  day  of  June,  1872,  Walker  paid  it  in 
full  at  the  International  Bank,  where  Seeley  had  left  it  for  col- 
lection. Afterwards,  on  the  2nd  day  of  July,  1872,  Walker 
again  borrowed  of  the  bank  the  sum  of  $12,000,  giving  his 
note  therefor,  payable  ninety  days  after  date,  and  in  the  body 
of  the  note  it  was  recited  that  the  two  $6,000  Ilansbrough  notes 
and  deed  of  trust  were  deposited  as  collateral  security.  The 
$12,000  note  was  afterwards,  and,  as  is  claimed,  on  the  day  of 
its  date,  assigned  to  Miller  &  Lieben stein,  who  are  now  the 
holders  thereof. 

Considerable  evidence  was  adduced  at  the  hearing,  tending 
to  show  that  at  the  time  of  the  conveyance  to  Larned,  this 
deed  of  trust  was  in  fact  released.  We  have  been  fur- 
nished with  a  copy  of  a  written  opinion,  filed  by  the  learned 
circuit  judge,  who  heard  the  cause  in  the  court  below,  in 
which  the  evidence  on  this  question  is  fully  reviewed  and 
discusseJ,  and  the  conclusion  reached  that  it  fairly  prepon- 
derates in  Larned's  favor.  Without  attempting  to  re-state 
the  evidence,  we  content  ourselves  with  simply  saying 
that  we  are  inclined  to  concur  on  this  branch  of  the  case,  with 
the  reasoning  and  conclusions  of  the  learned  circuit  judge, 
and  to  hold  that  the  evidence  on  this  subject,  though  not  alto- 
gether clear  and  satisfactory,  is  yet  suiBcient,  when  considered 
in  the  light  of  all  the  facts  and  circumstances  surrounding  the 
case  as  disclosed  by  the  record,  to  raise  a  fair  presumption, 
which  the  holders  of  the  securities  have  failed  to  rebut,  that 
prior  to  Larned's  purchase,  an  arrangement  was  made  between 
Walker  and  the  bank  for  the  release  of  these  collaterals,  by 
Walker's  paying  or  otherwise  securing  the  principal  note  of 
$10,000,  for  which  they  were  then  held,  and  that  such  arrange- 
ment was  consummated  before  or  at  the  time  of  the  convey- 
ance. 

But  there  are  other  grounds  which,  in  our  opinion,  are  even 
more  satisfactory,  upon  which  the  decree  of  the  court  below 
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dismissing,  as  to  Larned,  Miller  &  Liebenstein's  cross-bill,  for 
want  of  equity,  must  be  sustained.  When  the  $10,000  note 
was  paid,  Walker,  if  he  did  not  actually  receive  back  the  col- 
lateral notes  and  deed  of  trust  from  the  bank,  was  entitled  to 
their  surrender,  and  so  the  case  must  be  viewed  in  all  respects, 
80  far  at  least  as  Miller  and  Liebenstein  are  concerned,  as 
though  Walker  hypothecated  these  securities  for  the  first  time 
on  the  second  day  of  July,  1872,  the  date  of  the  $12,000  prin- 
cipal note.  At  that  time  one  of  the  collateral  notes  was  more 
than  eight  months  overdue.  Miller  and  Liebenstein  taking 
it,  as  they  did,  so  long  after  its  dishonor,  took  it  not  only  sub- 
'  ject  to  all  equities  with  which  it  was  encumbered  in  Walker's 
hands,  but  also  with  notice  of  all  such  facts  as  reasonable 
inquiries  on  their  part  would  have  developed.  The  doctrine 
applicable  to  this  subject  is  well  stated  by  Shaw,  C.  J.,  in 
Fisher  v.  Leland,  4  Cush.  456,  as  follovvs:  "Where  a  negotia- 
ble note  is  found  in  circulation  after  it  is  due,  it  carries  sus- 
picion on  the  face  of  it.  The  question  instantly  arises,  why  it 
is  in  circulation?  Why  it  is  not  paid?  Here  is  something 
wrong.  Therefore,  although  it  does  not  give  the  indorser 
notice  of  any  specific  matter  of  defense,  sucli  as  set-off,  pay- 
ment, or  fraudulent  acquisition,  yet  it  puts  him  on  inquiry 
He  takes  only  such  title  as  the  indorser  himself  has,  and  sub- 
ject to  any  defense  which  would  be  made  if  the  suit  were 
brought  by  the  indorser." 

It  is  clear  that  in  Walker's  hands,  neither  of  these  notes 
could  be  enforced  as  against  the  land.  By  his  warranty 
deed  covenanting  against  all  incumbrances,  he  had  obligated 
himself  to  have  the  Ilansbrough  deed  of  trust  discharged,  and 
when  that  security  came  into  his  hands  by  his  payment  of  the 
$10,000  note,  the  lein  thereby  created  was,  as  between  him  and 
his  covenantee,  cancelled  and  extinguished,  and  it  was  no  longer 
in  his  power  to  enforce  it.  Miller  &  Leibenstein  must  be  held 
to  have  taken  the  security,  so  far  at  least  as  the  note  already, 
overdue  was  concerned,  burdened  with  the  same  equity. 

But  how  stands  the  case  as  to  the  other  note  ?  By  the  dis- 
honored note  they  were  put  upon  inquiry  as  to  the  circum- 
stances of  that  note,  and  the  reasons  why  it  had  not  been  paid. 
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Keasonable  diligence  in  pursuing  tbe  inquiry  would  have  led 
them  to  apply  for  information,  at  least  to  Hansbrough,  the 
maker  of  the  collaterals,  and  Walker,  the  pledgor;  and  bad 
they  done  so,  they  would,  as  will  be  presumed,  have  been  put 
in  possession  of  all  the  facts.  They  must  be  charged  with  no- 
tice of  all  such  facts  as  they  would  have  learned  on  reasonable 
inquiry.  0.  R  L  &  P.  R  R  Co.  v.  Kennedy,  70  111.  350. 
Being  chargeable  with  notice  for  one  purpose,  wo  see  no  reason 
why  they  should  not  be  chargable  with  it  for  all  purposes. 

It  must  also  be  remembered  that,  at  the  time  of  the  execn- 
tion  of  the  $12,000  principal  note  by  Walker,  the  deed  from 
Walker  to  Larned  was  on  record,  and  had  been  for  over  a  year 
and  a  half,  and  the  question  arises  whether  the  bank  and  Mil- 
ler &  Leibenstein,  its  assignees,  were  not  chargable  with  notice 
of  the  record  of  said  deed. 

The  general  rule  doubtless  is,  as  the  learned  counsel  for  Miller 
&  Leibenstein  insist  that  the  record  of  a  subsequent  convey- 
ance is  not  notice  to  one  claiming  under  a  prior  recorded  deed 
from  the  same  grantor,  but  we  think  the  facts  in  the  case  do 
not  warrant  the  application  which  is  sought  to  be  made  of  that 
rule.  No  one,  we  think,  will  contend  that  the  assignee  of  a 
mortgage  is  not  chargable  with  notice  of  a  release  executed  by 
the  mortgagee  and  placed  on  record  before  the  assignment. 
That  is  not  a  case  of  a  subsequent  conveyance  by  the  same 
grantor,  but  a  conveyance  made  prior  to  the  assignment  by  the 
grantee,  from  whom  the  assignee  derives  title. 

In  this  case  Miller  &  Liebenstein  took  their  title  through  an 
assignment  or  pledge  from  Walker,  and  Walker,  before  parting 
with  the  deed  of  trust,  executed  to  Larned  a  conveyance  of  all 
his  title  and  interest  in  the  land,  a  conveyance  which,  at  least 
as  between  them,  operated  as  an  extinguishment  and  cancella* 
tion  of  the  lien  of  the  deed  of  trust  True,  at  the  time  the  con- 
veyance was  made,  the  deed  of  trust  was  held  by  the  bank  or 
Seeley,  but  when  it  came  back  into  Walker's  hands  on  payment 
of  the  $10,000  principal  note,  the  title  with  which  Walker  thus 
became  re-invested,  inured  to  the  benefit  of  Larned  by  force  of 
the  covenants  in  the  deed,  and  so  the  rights  of  the  parties  mast 
be  held  to  be  in  all  respects  the  same  as  though  the  deed  of 
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trust  had  been  in  Walker's  hands  at  the  time  of  the  conveyance 
to  Larned. 

But  there  is  another  ground  upon  which,  as  it  seems  to  us, 
Miller  &  Liebcnstein  may  be  fairly  held  to  be  chargeable  with 
notice  of  the  Larned  deed.  The  Hansbrough  notes  and  deed 
of  trust  were  executed  without  consideration,  and,  consequent- 
ly,  so  long  as  they  remained  in  Walker's  liands  were  mere 
accommodation  paper,  having  no  consideration  or  validity,  and 
incapable  of  enforcement  until  negotiated  by  him.  It  was  by 
their  hypothecation  to  the  bank  on  the  2d  of  July,  1872,  that 
they  received  their  validity  and  became  binding  as  valid  secu- 
rities for  the  payment  of  money.  That  then,  within  the  mean- 
ing of  the  rule  above  cited,  must  be  regarded  as  the  true  date 
of  their  execution,  and  the  bank  and  its  assignees  must  be  held 
to  have  had  constructive  notice  of  all  deeds  then  on  record. 
The  case  of  Houfes  v.  Schultze,  2  Bradwell,  196,  may  be  cited 
as  an  authority  in  support  of  this  view.  That  was  a  contest 
between  the  holders  of  two  trust  deeds  on  the  same  property, 
executed  by  the  same  grantor.  The  deed  of  Houfes  was  exe- 
cuted and  delivered  February  5,  1873,  but  not  recorded  until 
April  8, 1873.  The  deed  to  Schultze  was  'executed  March  26, 
1873,  and  recorded  March  27,  1873,  but  was  not  delivered  nor 
the  loan  evidenced  thereby  actually  advanced  until  April  8, 
1873.  It  was  held,  that  the  latter  deed,  though  recorded  first, 
could  not  be  regarded  as  valid  or  operative  as  a  security  until 
it  was  delivered  and  the  loan  consummated.  This  case  was 
affirmed  by  the  Supreme  Court  on  appeal.  Schultze  v.  Houfes, 
96  111.335. 

We  are  of  the  opinion,  then,  that  the  equities  of  the  bank 
and  its  assignees  must  be  regarded  as  subsequent  and  subject 
to  those  of  Larned,  and  that  the  deci*ee,  so  far  as  it  relates  to 
the  Hansbrough  deed  of  trust,  should  be  affirmed. 

It  is  insisted  that  the  decree  should  also  be  affirmed  so  far 
as  it  relates  to  certain  lands  conveyed  by  Walker  prior  to  the 
commencement  of  the  suit,  to  Eli  Kinney  and  to  Joseph  E. 
Young.  These  lands  were  covered  by  several  deeds  of  trust, 
which  by  the  decree  were  ordered  to  be  foreclosed,  and  said 
lands  sold  to  pay  the  principal  notes  for  which  those  deeds  of 
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terst  were  held  as  collateral.  Kinney  and  Young  are  neither 
of  them  complaining  of  the  decree,  and  Kinney  has  appeared 
and  expreesl}'^  waived  all  errors  therein. 

We  have  already  held  the  decree,  so  far  as  it  attempts  to  find 
the  amount  due  on  said  deeds  of  trust,  to  be  erroneous,  because 
the  court,  in  stating  the  account  between  Walker  and  his  vari- 
ous creditors,  refused  to  allow  him  to  avail  himself  of  the  de- 
fense of  usury.  It  is  urged,  however,  that  so  long  as  these 
grantees  of  Walker's  equity  of  redemption  find  no  fault  with 
the  decree,  neither  Walker  nor  his  assignee  in  bankruptcy  is 
prejudiced  by  the  error  complained  of,  and  therefore  ought  not 
to  be  heard  to  insist  on  the  reversal  of  the  decree.  We  are 
unable  to  adopt  the  view  thus  presented,  for  various  reasons. 

The  conveyances  to  Young  and  Kinney  were  with  covenants 
of  warranty,  and  Walker,  being  liable  to  them  on  his  cove- 
nants, is  interested  in  having  the  land  discharged  from  the  lien 
of  the  deeds  of  trust,  a  result  which  might  have  been  accom- 
plished in  whole  or  in  part  by  an  application  to  the  principal 
indebtedness  of  the  various  usurious  payments  shown  by  the 
evidence.  Again,  the  decree,  after  providing  for  the  sale  of  the 
premises  covered  by  the  various  deeds  of  trust,  and  the  appli- 
cation of  the  proceeds  to  the  satisfaction  of  the  indebtedness, 
provides  that  the  various  creditors  have  a  decree  against  Walk- 
er for  any  balance  of  money  that  may  be  found  to  be  due  them, 
respectively,  after  the  application  of  the  proceeds  of  the  sales 
so  ordered  to  be  made,  and  that  execution  issue  for  the  collec- 
tion of  such  balance  when  ascertained.  Even  if  this  is  not  to 
be  regarded  as  amounting  in  terms  to  a  personal  decree  against 
Walker  for  the  deficiency,  it  is  an  adjudication,  in  pursuance 
of  which  these  creditors  may,  at  any  time  after  the  deficiency 
is  ascertained,  apply  to  the  court  for  such  decree,  and  enforce 
the  same  against  Walker  personally,  by  execution. 

It  cannot  be  doubted,  then,  in  view  of  this  feature  of  tlie 
decree,  that  Walker  has  such  interest  in  having  the  amount  of 
the  indebtedness  in  controversy  reduced  by  all  j^st  credits, 
as  authorizes  him  to  avail  himself  of  any  error  by  which  he 
has  been  unjustly  deprived  of  any  credit  or  set-ofi^  to  any  por- 
tion of  the  indebtedness.    True,  he  has  been  adjudicated  a 
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bankrupt,  but  there  is  no  evidence,  so  far  as  we  are  aware,  that 
he  has  been  discharged,  nor  can  we  anticipate  tliat  he  will  be 
So  far  as  we  can  see,  then,  his  liability  to  a  personal  decree  for 
the  deficiency  remains,  notwithstanding  the  adjudication  of 
bankruptcy. 

Furthermore,  under  the  "blanket"  agreements  between 
Walker  and  the  bank,  any  surplus  arising  out  of  the  sale  of 
the  lands  deeded  to  Kinney  and  Young  is  to  be  applied  in 
reduction  of  Walker's  other  indebtedness,  and  to  that  extent 
releasing  other  property  from  the  burden  of  the  incumbrances 
resting  theron.  Both  Walker  and  his  assignee,  then,  are  enti- 
tled to  assign  for  error  the  decision  of  the  court  by  which  they 
were  deprived  of  the  benefit  of  just  credits  upon  the  indebted- 
ness secured  upon  the  Kinney  and  Young  lands.  It  follows 
that  the  errors  assigned  by  Walker  to  that  portion  of  •  the  de- 
cree afl^ecting  those  lands  must  be  sustained. 

An  order  will  accordingly  be  entered  affirming  the  decree 
60  far  as  it  relates  to  the  deed  of  trust  executed  by  Samuel  J. 
AValker  and  wife  to  Francis  A.  Hofi*man,  conveying  said  block. 
28;  and  to  the  deed  of  trust  executed  by  William  Hansbrough 
to  John  G.  Rogers,  conveying  the  east  half  of  the  nortliwest 
quarter  of  section  4,  township  38,  range  13,  in  Cook  county, 
and  reversing  the  residue  of  the  decree,  and  remanding  tlie 
cause  for  the  statement  of  an  account  in  accordance  witli  this 
opinion,  and  other  proceedings  not  inconsistent  therewith. 
Decree  affirmed  in  part,  and  le versed  in  part. 


Henry  F.  Eames 


Dee  Germania  Turn  Verein. 

1.  STATEifENT. — ^Appellee  made  with  appellant  and  othere  a  written 
contract  for  the  purchase  of  certain  lot«,  makingr  the  first  cash  pa}  men t, 
placed  the  contract  npon  record,  and  afterwards  took  possession  of  the  prop- 
erty and  collected  rents  from  the  tenants.  At  the  time  the  contract  was 
mjbde  an  abstract  of  title  was  furnished  by  appellant,  examined  by  appellee  *8 
attorney,  and  the  title  pronounced  good.    A  subsequent  examination  by 
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other  attorneyR  was  made,  who  pronounced  the  title  defective,  and  appellee, 
without  offering  to  return  the  property,  brougrht  suit  for  the  money  paid. 

2.  Taking  possession  under  contract— EsTOPPEL.--The  contract  in. 
its  incept  i:)n  was  not  absolute,  but  conditional,  dependent  upon  whether 
upon  examination  the  title  should  prove  valid;  bat  appellee,  after  payment 
of  part  of  the  purchase-money,  taking  possession  of  the  premises,  causing 
material  alterations  as  to  part  of  them,  collecting  rents,  and  treating  the 
contract  as  valid  and  subsisting,  is  now  precluded  from  taking  the  position 
that  the  contract  remains  conditional. 

3.  Legal  effect  of  appellee's  acts.— The  legal  effect  of  appellee's 
acts  is  to  convert  the  contract  into  an  absolute  one,  so  that  an  action  for  the 
purchase-money  cannot  be  maintained,  but  does  not  absolve  the  vendors 
from  their  obligation  under  such  contract  to  convey  to  the  purchaser  at  the 
proper  time,  a  good  title  free  of  incumbrance. 

4.  Dependent  conditions. — By  the  terms  of  the  amended  agreement 
the  time  for  certain  payments  was  fixed,  at  which  time  the  purchaser  wae 
also  to  execute  notes  and  mortgage  for  the  deferred  payments,  and  the  ven- 
dors were  to  execute  their  deed.  These  acts  were  mutual,  dependent  and 
concurrent.  Before  the  time  of  payment  the  vendors  were  not  obliged  to  be 
in  a  situation  to  perform. 

5.  Rescission.- In  order  to  a  rescission  of  a  contract  for  the  sale  of  lands, 
so  that  the  purchaser  may  recover  back  the  purchase-money,  he  must  not 
only  not  be  in  default  himself,  but  he  must  show  an  entire  breach  on  the  part 
of  the  vendor. 

6.  Vendor  not  incapacitated  to  perform. — Where  the  vendor  has 
not  incapacitated  himself  from  performing  by  conveying  to  a  third  party 
after  the  contract,  the  purchaser,  in  order  to  put  the  vendor  in  default,  should 
offer  to  perform  on  his  part,  and  make  a  demand  for  a  deed  of  the  vendor. 

7.  Restoration  on  rescission  before  suit  brought. — ^The  right  to 
rescind  must  be  complete  before  bringing  suit,  and  wherever  restoration  is 
indispensable  to  a  rescission,  it  must  be  made  before  bringing  the  suit. 

Appeax  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding.  This  Opinion  was  filed 
December  13,  1880,  but  was  omitted  from  volume  7,  and  la 
inserted  here  at  tlie  end  of  the  opinions  of  the  March  Terra,  1881 , 

This  was  an  action  for  money  had  and  received,  brought 
April  30,  1872,  in  the  Cook  Circuit  Court,  by  Der  Germania 
Turn  Yerein,  against  appellant,  Eames  and  Matthew  Laflin, 
to  recover  back  the  purchase-money  paid  by  plaintiff  to  defend- 
ants, under  a  contract  for  the  sale  and  conveyance,  by  the  lat- 
ter to  the  former,  of  certain  real  estate.  The  defendants  having 
pleaded  the  general  issue,  the  case  was  tried  April  27,  1874, 
and  resulted  in  a  judgment  against  defendants  for  $2,439,  be- 
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sides  costs,  and  they  appealed  to  the  Supreme  Court,  where  the 
judgment  was  reversed  and  cause  remanded.  74  Ills.  66. 
Oiithe  case  being  re-dockoted  below,  the  plaintiff  dismissed  the 
suit  as  to  Laflin,  and  it  was  again  tried  May  29,  1880,  and 
judgment  rendered  against  Eames  alone  for  $1,450.  The  latter 
taking  the  proper  exceptions  and  preserving  the  testimony  by 
bill  of  exceptions,  brings  the  case  to  this  court  by  appeal. 

It  appears  that  appellant  owned  25  feet  frontage  on  State 
Street,  in  Chicago,  his  wife  40  feet,  and  Laflin  25  feet.  This 
ownership  was  in  severalty,  but  by  their  agents  these  several 
owners  June  8,  1870,'  all  joined  in  an  agreement  for  a  sale  and 
conveyance  of  said  lots  to  plaintiff  for  an  entire  consideration, 
as  follows: 

Chicago,  June  8th,  1870. 

Received  of  Der  Germania  Turn  Verein  the  sum  of  five  hun- 
dred dollars,  being  on  account  of  cash  payment  on  purchase 
made  by  them  this  day  of  ns,  as  agents,  of  the  following  de- 
scribed property:  The  north  (3  84-100)  three  and  thirty-four 
one  hundredths  feet  of  the  west  (i)  one-half  of  block  (18) 
eighteen;  also  lots  (10)  ten,  (11)  eleven,  and  (12)  twelve,  in 
block  (25)  twenty-five — all  in  the  assessor's  subdivision  of 
the  northwest  frac.  quarter  (J)  section  twenty-two  (22),  T.  39, 
N.  R.  (14)  fourteen,  E.  of  3d  P.  M. ;  also  the  south  (27)  twenty- 
seven  feet  of  the  north  168  feet  of  the  west  half  of  block  (18) 
eighteen,  in  assessor's  subdivision  of  the  southwest  fractional 
(J)  quarter,  section  22,  T  39,  N.  R.  14,  E.  3d  P.  M.,  lying 
and  being  north  of  and  adjoining  the  34-100  feet  of  the  west 
i  of  block  18,  of  assessor's  subdivision  of  the  northwest  J  sec- 
tion 22,  T  39,  N.  R.  14  E.  3d  P.  M. 

The  price  to  be  paid  for  said  premises  being  thirty-three 
thousand  dollars  ($33,000),  payable  ($9,000)  nine  thousand 
dollars  oAsh,  of  which  the  above  five  hundred  dollars  is  a  part 
and  the  balance  to  be  paid  as  follows,  to  wit:  ($4,598)  four 
thousand  five  hundred  and  ninety -eight  dollare  on  September 
80th,  1870;  ($6,250)  six  thousand  two  hundred  and  fifty  dol- 
lars  in  one  and  two  years,  at  eight  per  cent,  interest;  and 
($13,152)  thirteen  thousand  one  hundred  and  fifty-two  dul- 
lars'in  three   years  at  8  per   cent,  interest;  date  of  all  de- 
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ferred  payments  of  notes  to  be  made  from  the  date  of  deliv- 
crj  of  deed  and  possession  of  property. 

In  case  the  first  payment  is  not  made  as  above  provided  for, 
and  no  valid  objection  be  found  to  the  title,  the  money  now 
paid  is  to  be  retained  as  liquidated  damapjes,  and  this  contract 
to  become  null  and  void.  Time  is  hereby  declared  to  be  of 
the  essence  of  this  agreement,  10  days  to  be  given  for  ex- 
amination of  abstract  after  delivery  thereof.  It  being  under- 
stood that  in  case  the  title  to  above  described  premises  proves 
upon  examination  to  be  invalid,  this  sale  shall  be  null  and 
void,  and  the  above  five  hundred  dollars  refunded. 

The  said  Gerraania  Turn  A^erein  to  receive  a  good  and  suf- 
ficient warrantee  deed,  executed  by  the  owners  in  fee  of  said 
property,  giving  as  security  for  the  deferred  payments,  notes 
secured  by  trust  deed  or  mortgage. 

[Signed,]     Ulbich  &  Hoffman,  [seal.] 

Rogers  Fowleb,  Agt.        [seal.] 

[Signed,]  Germania  Turn  Verein, 

The  record  shows  that  plaintiflr,  at  the  time  of  making  the 
contract,  made  a  deposit  with  Sellers  of  $500,  and  that  imme- 
diately thereafter  the  latter  furnished  plaintiff  with  abstracts  of 
title.  It  is  admitted  that  the  title  to  the  25  feet  belonging  to 
Laflin  was  unobjectionable;  and  that  the  title  to  the  65  feet 
belonging  to  Eames  and  wife  was  unobjectionable,  unless  a 
certain  decree  of  the  Superior  Court  of  Chicago  rendered  in 
June,  1868,  in  a  suit  wherein  one  Lawrence  had  filed  a  bill 
against  David  A.  Gage  and  others  to  forclose  a  mortgage 
upon  other  and  separate  property  from  that  in  question,  was  a 
lien  upon  the  said  65  feet,  on  the  ground  that  Gage  held  the 
title  to  it  when  said  decree  was  rendered.  The  abstract  so 
furnislied  showed  all  the  facts;  the  ownership  of  Gage  at  the 
time,  the  court  in  which  the  suit  was,  the  title  of  the  cause,  date 
of  the  decree,  and  the  finding  of  the  court,  that  there  was  due 
from  Gage  and  his  co-defendants  to  Lawrence,  the  sum  of 
$51,281.99,  which  the  decree  required  should  be  paid  by  the 
defendants  in  that  suit  to  the  complainant,  Lawrence,  with 
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interest  at  6  per  cent,  in  ten  days,  or  in  default  thereof,  tlic 
interest  of  the  defendants  in  the  mortgaged  premises  be  sold 
by  a  master  in  chancery;  the  decree  also  providing  that  if  the 
money  arising  from  such  sale  should  be  insufficient  to  pay  the 
amount  of  the  decree,  then  Lawrence  to  have  execution  against 
the  defendants  for  the  balance. 

The  record  shows  that  said  abstract,  showing  all  said  mat- 
ters, after  being  furnished  to,  was  sabmitted  by  plaintiff  to  its 
own  attorney  for  examination;  and  the  latter,  after  requiring 
that  certain  defects  be  obviated,  which  was  done,  approved  the 
title  and  so  notified  the  parties;  also,  that  the  plaintiff  caused 
the  contract  to  be  recorded  in  the  recorder's  office  of  Cook 
county,  where  the  land  is;  that  soon  after  such  approval  of  the 
title,  plaintiff  paid  towards  Laflin's  portion  of  the  cash  pay- 
ment, $500,  and  obtained  from  him  an  extension  until  the  13th 
of  August,  1870,  for  thet  residue  thereof,  which  he  might 
receive  under  the  contract;  that  July  14,  1870,  plaintiff  paid 
$1,500  towards  the  Eames'  portion  of  said  cash  payment,  and 
obtained  an  extension  of  thirty  days  as  to  the  balance. 

Of  this  $1,500,  it  appears  that  Eames  received  only  $1,000, 
which,  with  the  interest,  was  what  plaintiff  sought  to  and  did 
recover  against  him  on  the  last  trial;  that  soon  after  these  last 
mentioned  payments  the  plaintiff  required  of  the  sellers  the 
immediate  possession  of  the  bargained  premises;  that  on  the 
^5  feet  belonging  to  Laflin  there  was  a  house  belonging  to  a 
tenant  who  occupied  under  a  lease  from  Laflin  of  the  ground; 
thftt  plaintiff  required  that  house  to  be  moved  off  by  Laflin, 
and  that  he  get  the  occupant's  leasehold  extinguished,  which 
vaa  'one  at  Laflin's  expeiKO,  the  whole  costing  him  $510;  that 
tenants  were  in  possession  of  the  Eames  portion,  and  the  lat- 
ter was  required  by  plaintiff  to  put  plaintiff  in  possession  by 
having  such  tenants  attorn  to  plaintiff,  and  that  that  was  done; 
that  plaintiff  collected  the  rents  from  and  including  the  months 
of  August,  September,  and  to  and  including  the  month  of 
October,  1870. 

It  also  appears  that  in  July,  1870,  one  of  the  shareholders 
of  the  plaintiff  corporation  caused  said  abstract  to  be  examined 
by  Eosenthal  &  Pence,  and  that  they  gave  it  as  their  opinion 
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that  said  Gage  decree  was  a  lien  on  the  Eames  portion  of  the 
bargained  premises;  whereupon  tlie  secretary  of  plaintiff  cor 
poration  notified  Eames  of  tlie  objection,  and  he  promised  to 
make  his  title  all  right;  and  plaintiff  notified  Eames  that  the 
contract  was  rescinded.  But  there  was  no  evidence  of  any 
rand  or  misrepresentations  on  the  part  of  the  sellers,  or  either 
of  them,  or  their  agents ;  or  that  plaintiff  has  ever  paid,  or  offered 
to  pay,  any  portion  of  the  sum  paid  out  by  Lafiin  in  removing 
said  house  and  extinguishing  said  lease;  or  that  plaintiff  ever 
made  or  offered  to  make  any  quit-claim  back  to  the  sellers  of 
its  equitable  title  apparent  on  the  record,  except  that  on  the 
1  ist  trial  below  such  deeds  were  executed,  produced,  and  left 
with  the  clerk  of  the  court  for  Lafiin  &  Eames  against  the 
objection  of  the  defendant  that  it  was  too  late.  Nor  does  it 
appear  that  plaintiff  was  ever  ready  or  offered  to  pay  the  resi- 
due of  the  cash  payment,  or  demanded  a  deed  of  the  bargained 
premises,  while  it  does  appear  that  the  sellers  had  their  deeds 
prepared  according  to  the  contract,  and  were  ready  and  willing 
to  deliver  them  on  such  payment  being  made.  It  further 
appears  that  the  Gage  decree  was  taken  to  the  Supreme  Court 
and  there  affirmed,  and  that  thereupon  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States,  upon  such  jndgmen 
of  the  State  Supreme  Court,  was  sued  out,  and  by  compliance 
with  the  rules  of  such  federal  court,  the  writ  of  error  was 
made  a  supersedeas;  and  although  pending  from  May,  1869, 
to  December,  1870,  that  it  was  dismissed  for  want  of  jurisdic- 
tion. 

Messrs.  Sleeper  &  Whiton,  for  appellant;  that  this  is  not 
a  stipulation  for  aiv unencumbered  title,  but  a  valid  title  to  be 
followed  by  a  warranty  deed,  cited  Vroman  v.  Darrow,  40  HI. 
171;  Seton  v.  Slade,  3  Lead.  Cas.  in  Eq.  79;  Bishop  v.  Nav- 
Ian,  20  111.  175;  Willetts  v.  Burgess,  34  111.494;  Wallace  v. 
McLaughlin,  67  111.  57;  Brown  v.  Witter,  10  Ohio,  142; 
O wings  V.  Thompson,  3  Scam.  508. 

To  justify  an  abandonment  of  the  contract,  tlie  failnreof 
the  opposite  party  must  be  told:  Selby  v.  Hutchinson,  4  Gilm. 
233;  Doggett  v.  Brown,  '2S  III.  495. 

A  deed  should  have   been   demanded  before  the  appellant 
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Gonld  be  put  in  default:  Foster  v.  Jared,  12  III.  451;  Doggett 
V.  Brown,  28  111.  495;  Asbaugh  v.  Murray,  90  111.  182;  Cas- 
sell  V.  Robs,  33  111.  245;  Willetts  v.  Burgess,  34  111.  494. 

It  is  a  question  for  the  court  whether  the  abstract  disclosed 
an  invalid  title:  4  Chicago  Legal  News,  237 

Appellee  is  precluded  by  its  own  acts  from  rescinding  the 
contract:  Alexander  v.  Crosby,  1  Jones  &  La,  T.  666;  1  Dart 
on  Vendors,  309;  1  S^gden  on  Vendors,  218;  Billiard  on 
Vendors,  315. 

Tlie  vendors  are  willing  to  affirm  the  contract,  and  the  cash 
payment  cannot  be  recovered:  Hamburgh  v.  Peck,  5  Wall, 
497. 

The  purchaser  cannot  rescind  until  the  last  payment  is  due, 
and  the  vendor  has  failed  to  clear  off  the  lien:  Eunkle  v. 
Johnson,  30  111.  328;  Monson  v.  Stevens,  66  111.  337;  Hard- 
ing V.  Com.  Loan  Co.  84  111.  261 ;  Green  v.  Green,  9  Cow. 
485. 

Action  for  money  paid  on  deposit  for  purchase  of  land, 
where  the  vendor  fails  to  make  good  title,  cannot  be  main- 
tained without  showing  tender  of  pnrchase-money  and  de- 
manding title:  Hilliard  on  Vendors,  484;  Sugden  on  Ven- 
dors, 241;  Hudson  v.  Swift,  20  Johns.  24;  Irvin  v.  Blakely, 
67  Pa.  St.  28. 

Tender  of  re-conveyance  by  the  purchaser  before  action 
brought,  was  necessary  :  Owings  v.  Thompson,  3  Scam.  508; 
Selby  V.  Hutchins,  4  Gilm.  333;  Buchanan  v.  Harney,  12  III. 
336;  Jennings  v.  Gage,  13  111.  310;  Murphy  v.  Lockwood,  21 
111.  611;  Gehr  v.  Hagerman,  26  111.  438;  Deal  v.  Dodge,  26 
111.  458;  Doggett  v.  Brown,  28  111.  493;  Sanford  v.  Emery,  34 
111.  468;  Vroman  v.  Darrow,  40  111.  171;  Vinings  v.  Leman, 
45  111.  246;  Whitlock  v.  Dellinger,  59  111.  96;  Yazel  v.  Pal- 
mer, 81  in.  82;  Martin  v.  Chambers,  84  111.  579;  Long  v. 
Saunders,  88  111.  147;  Bond  v.  Ramsey,  89  111.  29;  Hilliard 
on  Vendors,  317;  Sugden  on  Vendors,  343;  Doyle  v.  Teas,  4 
Scam.  202;  Willey  v.  Howard,  15  Ind.  169;  Osborn  v.  Dodd, 
8  Blaekf.  409. 

Mr.  Adolph  Moses,  for  appellee;  that  a  stipulation  for  a  war- 
ranty deed  is  in  effect  only  a  covenant  for  quiet  enjoyment, 
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cited  BoBtwick  v.  Williams,  36  111.  70;  Rawle  on  Covenants, 
217;  Murphy  v.  Lockwood,  21  111.  611. 

This  action  is  not  premature:  Eawle  on  Covenants  for  Title^ 
73;  Vardeman  v.  Lansen,  17  Tex.  16. 

A  client  is  not  bonnd  by  his  counsel's  acceptance  of  a  defect- 
ive title,  even  if  the  defect  appears  in  the  abstract:  Deverel 
V.  Lord  Bolton,  18  Ves.  605;  Stewart  v.  Alliston,  1  Menriv.  33; 
Dawson  v.  Lawson,  1  K.  and  J.  292;  Bower  v.  Stenson,  24 
Beav.  631. 

McAllister,  P.  J.  The  contract  in  question  was  not  in  its 
inception  absolute,  but  conditional.  The  purchaser  made  a 
deposit  of  five  hundred  dollars;  the  sellers  were  to  furnish  ab- 
stract of  title  to  the  bargained  premises,  which  purchaser  was 
to  have  ten  days  to  examine;  then  it  contained  the  express  pro- 
vision that  if,  upon  such  examination,  the  title  proved  to  be 
invalid,  the  sale  was  to  be  null  and  void,  and  said  deposit  was 
to  be  refunded.  The  abstract  was  furnished,  tmly  represent- 
ing the  state  of  the  title,  which  it  is  stipulated  in  the  case  was 
good,  unless  the  Gage  decree  in  the  foreclosure  suit  respecting 
other  property,  was  a  lien.  If  a  lien,  it  practically  affected  two 
lots  of  the  three  contracted  for  to  the  extent  only  of  a  contin- 
gent possibility  of  their  being  subject  to  make  up  any  de- 
ficiency there  might  be  in  case  the  mortgaged  premises  proved 
insufiicient  on  Master's  sale  to  satisfy  the  whole  amount  found 
due  by  said  decree.  The  purchaser's  counsel  having  after  ex- 
amination pronounced  the  title  good,  we  are  of  the  opinion  that 
the  purchaser,  in  thereupon,  having  the  contract  recorded  in 
the  recorder's  effice  of  the  county;  in  proceeding  with  a  partial 
execution  of  it  by  paying  two  thousand  dollars  upon  the  first 
payment,  obtaining  an  extension  of  the  time  of  the  payment  of 
the  residue  till  the  thirteenth  of  August,  1870,  by  a  written 
modificaticm  of  the  contract;  by  taking  possession  of  the  prem- 
ises, causing  material  alterations  as  to  part  of  the  premises, 
and  collecting  the  rents  for  three  months  upon  the  residue, 
thereby  in  the  most  emphatic  manner  treating  it  as  valid  and 
subsisting,  is  precluded  from  taking  the  position  that  the  con- 
tract remained  conditional,  and  that  the  case  should  now  be 
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determined  in  the  same  wa}'  as  it  would  if  sucii  purchaser, 
upon  such  examination  of  tlie  abstract,  had  then  objected  to 
the  title,  and  brought  suit  to  recover  back  the  deposit  as  money 
had  and  received  to  its  use.  In  such  an  action  the  right  of 
recovery  would,  doubtless,  depend  upon  the  actual  state  of  the 
title  at  that  time.  But  this  suit  is  brought  to  recover  back  pur- 
chase money  paid  by  the  plaintiff  after  it  had  approved  the 
title  and  treated  the  contract  as  valid  and  subsisting  as  above 
stated;  the  legal  effect  of  which  must  be  to  convert  such  orig 
inally  conditional  contract  into  an  absolute  one;  but  not  to  ab- 
solve  the  sellers  from  their  obligation  under  such  absolute 
agreement  to  convey  to  the  purchaser  at  the  proper  time  a 
good  title  to  the  bargained  premises  free  of  incumbance,  if  that 
was  the  legal  effect  of  such  obligation.  There  are  decided 
cases  which  seem  to  go  the  length  of  holding  that  a  purchaser 
thus  conducting  would  be  considered  as  having  waived  all  ob- 
jections to  the  title.  Barnet  v.  Gaines,  8  Ala  373;  Eoach  v. 
Eutherford,  4  Desaus.  126;  Burnellv.  Brown,  IJac.  &  W.  168; 
Fluder  v.  Cocker,  12  Ves.  25;  Calcraft  v.  EoeUuck,  1  Yes.  jun. 
226,  note  2. 

We  are,  however,  not  inclined  to  go  that  length  in  the  effect 
we  give  to  such  acts,  only  regarding  them  as  amounting  to  a 
conclusive  recognition  by  the  purchaser  of  the  valid  and  sub- 
sisting character  of  the  contract,  as  absolute,  with  the  condition 
thus  waived,  the  same  as  if  it  had  been  made  in  the  first  in- 
stance without  such  condition,  and  its  terms  just  as  binding 
and  obligatory.  By  those  terms,  as  modified,  after  tlie  approv- 
al of  the  title  by  the  purchaser,  the  latter  was  bound  to  pay 
the  balance,  being  $6,500,  of  the  first  payment  on  the  13th  day 
of  August,  1870;  also  to  prepare  and  ofler  the  notes  for  tlie 
deferred  payments,  with  a  mortgage  or  trust  deed;  at  which 
time  the  sellers,  as  we  construe  the  agreement;  were  to  execute 
the  deed  in  pursuance  of  their  agreement,  which  required,  as 
we  are  inclined  to  hold,  that  a  conveyance  of  a  good  title  free 
of  incumbrance,  should  be  made.  This  conclusion  we  base 
upon  the  intention  of  the  parties  and  the  words  employed 
The  five  hundred  dollars  was  to  be  received  on  Account  of  the 
cash  payment,  on  the  purchase  of  the  following  described  prop- 
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erty.    The  money  was  to  be  paid,  not  for  a  deed  of  a  partica- 
ar  form,  but  for  the  property  itself. 

Then  the  last  clause  of  the  agreement  is:  "The  said  Germa- 
nia  Turn  Verein  to  receive  a  good  and  suflBcient  warrant^y 
deed,  execnted  by  the  owners  in  fee  of  said  property." 

This  agreement  seems  to  us  unlike  any  that  has  received 
the  condsideration  of  our  Supreme  Court;  and,  acting  upon 
the  decisions  in  other  States,  we  are  strongly  inclined  to  the 
opinion  that  the  legal  effect  of  the  agreement  was  that  the 
sellers  should  convey  a  good  title  to  the  property,  free  of  in- 
cumbrance. Clute  V.  Robinson,  2  Johns.  213;  Carpenter  v. 
Bailey  17  Wend.  244;  Burwell  v.  Jackson,  6  Selden,  535; 
Mead  v.  Fox,  6  Cush.  199;  Hill  v.  Hobart,  16  Maine,  164. 

We  have  seen  that  by  the  modification  (which  was  made 
July  14,  1870,)  the  payment,  which,  as  tlie  agreement  origin- 
ally stood  was  to  be  made  in  cash,  no  time  being  specified 
became  payable  at  a  particular  day  in  the  future;  at  which 
time  the  purchaser  was  also  to  give  the  notes,  mortgage,  etc, 
for  the  deferred  payment;  and  at  the  same  time  the  sellers 
were  to  execute  their  deed.  These  acts  were  therefore  mutual, 
dependent  and  concurrent.  It  was  like  the  ordinary  agree- 
ment between  seller  and  purchaser  of  real  estate,  where  the 
conveyance  was  to  be  made  concurrently  with  the  payment 
and  security  of  the  purchase  money,  at  a  particular  future  day. 
There  was  nothing  express  or  implied  in  or  from  the  agree- 
,ment,  to  take  the  case  out  of  the  general  rule  applicable  to  such 
cases.  The  seller  was  not  bound  to  be  actually  in  a  sitnation 
to  perform,  either  at  the  time  the  contract  was  entered  into, 
or  at  the  time  said  modification  was  made. 

If,  therefore,  there  had  been  imperfections  in  the  seller's 
title,  at  either  of  those  times,  tlie  purchaser  could  take  no  ad- 
vantage of  them,  provided  the  former  were  able,  in  proper 
time,  to  place  themselves  in  a  situation  to  perform.  Thomp* 
son  V.  Miles,  1  Espinasse  R.  184. 

Chitty  says:  ^'  But  it  is  not  necessary  that  the  vendor  should 
be  actually  in  a  situation  to  perform  his  contract  at  the  time 
it  is  entered  into,  provided  he  be  able,  in  proper  time,  to  place 
himself  in  that  situation.    And  therefore  the  fact  of  there  _ 
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being  imperfections  in  the  title  at  the  time  of  the  contract  will 
form  no  ground  of  objection  thereto,  if  such  imperfections  can 
be  removed  before  the  time  of  completing  the  purdiase."  Chit, 
on  Contracts,  10th  Am.  Ed.  336. 

This  rule  is  elementary  in  the  law  of  the  contract,  and  has 
been  repeatedly  recognized  by  our  Supreme  Court.  Mason  v. 
Stevens,  66  111.  335. 

In  bills  by  vendors  for  specific  performance  it  is  the  univer- 
sal rule,  that  if  the  seller  can  give  a  good  title  at  the  time  of 
the  decree,  it  is  sufficient.  ^ 

There  is  no  pretense  in  this  case  of  any  fraud  on  the  part  of 
the  sellers,  or  that  the  contract  was  rescinded  by  any  express 
mutual  consent.  If,  therefore,  a  rescission  is  to  be  made  out  at 
all,  it  must  be  solely  upon  a  constructive  assent  arising  from  a 
breach  of  the  contract  by  the  sellers,  in  that,  upon  an  offer  of 
performance  by  the  purchaser,  and  demand  of  deed,  the  sellers 
neglected  or  refused  to  perform,  or  that  they  had  incapacitated 
themselves  from  performing  by  conveying  their  title  absolutely 
to  a  third  person.  In  Franklin  v.  Miller,  4  Ad.  &  Ell.  599, 
Coleridge,  J.,  said:  "The  rule  is,  that  in  rescinding  as  in 
making  contracts  both  parties  must  concur.  In  Withers  v. 
Ileynolds  each  load  of  straw  was  to  be  paid  for  on  delivery. 
When  the  defendant  said  that  he  would  not  pay  for  his  loads 
on  delivery,  that  was  a  total  failure,  and  the  plaintiff  was  no 
longer  bound  to  deliver.  In  such  case,  it  may  be  taken  that 
the  party  refusing  has  abandoned  the  contract."  Planche  v. 
Colburn,  8  Bing.  14.  This  doctrine  of  constructive  consent  to 
a  rescission  was  recognized  and  applied  in  Banister  v.  Bead,  1 
Gilm.  99,  and  Baston  v.  Clifford,  68  III.  67. 

It  is  not  pretended  that  in  the  case  at  bar  the  sellers  had  in- 
capacitated themselves  by  any  disposition  of  Uie  property,  or 
that  they  ever  refused  to  perform.  On  the  contrary  the  case 
shows  they  had  their  deeds  prepared  and  were  ready  and  will- 
ing to  perform. 

Now,  we  regard  the  law  as  well  settled  and  clear,  that  in 
order  to  a  rescission  of  a  contract  of  sale  and  purchase  of  real 
estate,  so  that  the  purchaser  may  recover  back  purchase  money 
as  money  had  and  received  to  his  use,  the  latter  must  not  only 
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not  be  in  defaait  himself,  but  he  must  show  an  entire  breach 
on  the  part  of  the  seller;  in  other  words,  be  must  be  in  such 
position  in  respect  to  performance  on  his  part,  and  non-per- 
formance on  the  part  of  the  vendor,  that  he  can  affirm  the 
contract  and  maintain  an  action  upon  it  against  the  vendor; 
or  disaffirm  it,  and  maintain  an  action  for  monej  had  and  re- 
ceived to  his  use.  These  propositions  are  supported  by  the 
cases  of  Ketchum  v.  Everston,  13  Johns,  359;  Green  v.  Green, 
9  Cow.  46  ;  both  of  which  have  been  repeatedly  cited  with 
approval  by  our  Supreme  Court  Wheeler  v.  Mather,  66  111. 
111.  .^47;  Bryson  v.  Crawford,  68  111.  366.  See  also  Hans- 
hough  V.  Peck,  5  Wallace,  497. 

Sugden  says:  "  Where  the  purchaser  has  paid  any  part  of 
the  purchase  money  and  the  seller  does  tiot  complete  his  en- 
gagement, so  that  the  contract  is  totally  unexecuted,  the  pur- 
chaser may  affirm  the  agreement  by  bringing  an  action  for  the 
non-performance  of  it;  or  he  may  disaffirm  it  and  bring  an 
action  for  money  had  and  received  to  his  use."  1  Sug.  on  V. 
&  P.  chap.  5,  sec.  4,  art.  39,  p.  236. 

As  already  stated,  the  purchaser  here  was  bound  to  pay  the 
balance,  being  sixtj'-five  hundred  dollars,  to  complete  the  first 
payment,  which,  with  the  giving  of  the  notes  and  mortgage 
for  the  deferred  payments,  was  to  be  done  on  a  particular  day, 
at  which  time  the  sellers,  as  a  mutaal  dependent  and  concur- 
rent act,  were  to  execute  the  deed.  It  is  not  pretended  in  the 
case  that  the  plaintiff  was  ready,  willing,  or  offered  to  perform 
on  its  part  at  that  time  or  any  other;  or  made  any  demand  for 
a  deed  in  conformity  with  the  contract  or  otherwise.  Sergeant 
Williams  in  note  5,  to  Pordaga  v.  Cole,  1  Saunders,  330, 
says:  "  Where  two  acts  are  to  be  done  at  the  same  time^  as 
where  A  covenants  to  convey  an  estate  to  B  on  such  a  day, 
and  in  consideration  thereof  B  covenants  to  pay  A  a  sum  of 
pioney  on  the  same  day^  neither  can  maintain  an  action  with- 
out showing  performance  of,  or  an  offer  to  perform  his  part, 
though  it  is  not  certain  which  of  tliem  is  obliged  to  do  the  first 
act;  and  this  particularly  applies  to  all  cases  of  sales." 

Where,  under  a  contract  for  the  sale  and  purchase  of  real 
estate,  the  purchase  money  is  to  be  paid  or  aecured  and  the 
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conveyance  executed  on  a  particular  day,  and  neither  party 
performs  or  offers  to  perform,  neither  party  can  maintain  an 
action  at  law,  without  a  tender  of  the  deed  by  one  party,  or 
the  purchase  money  by  the  other.  Stevenson  v.  Maxwell,  2 
Conistock,  408. 

We  understand  the  rule  to  be  inflexible  in  a  case  like  this* 
where  the  seller  had  not  incapacitated  himself  from  performing, 
by  conveying  to  a  third  party  after  the  contract  (Sir  Anthony 
Main's  Case,  5  Coke,  39)  that,  the  purchaser,  in  order  to  put 
the  sellers  in  default,  should  have  offered  to  perform  on  its 
part,  and  made  a  demand  for  tlie  deed  of  the  sellers.  Hudson 
v.  Swift,  20  Johns  24;  Bnrwell  v.  Jackson,  5  Seld.  535;  Laird 
v.  Smith,  44  K  T.  618;  Foster  v.  Jared,  12  111.;  Doggett  v. 
Brown,  28  111.  495. 

It  is  idle  to  talk  about  it  being  unsafe  for  this  purchaser  to 
proceed  with  the  performance  of  the  contract;  for,  when  they 
were  ready  and  offered  to  perform,  if  the  sellers  had  not  then 
such  a  title  as  they  agreed  to  give,  the  purchaser  need  not  part 
with  his  money.  It  is  the  object  in  making  such  acts  of  pay- 
ment and  conveyance  mutual,  dependent,  and  to  be  simultane- 
ously performed,  that  the  purchaser  need  not  part  with  his 
money,  unless  he  can  get  the  title  bargained  for;  and  that 
vendor  need  not  part  with  his  title,  until  he  receives  the  con- 
sideration. 

It  seems  perfectly  clear  to  us,  that  here  the  contract  was  not 
rescinded  by  mutual  consent  either  actual  or  constructive 
because  the  sellers  did  not  incapacitate  themselves  from  per- 
forming; never  refused  to  perform,  and  they  were  not  put  in 
default  by  an  offer  and  demand  by  the  purchaser. 

There  is  another  point  made,  which  is  not  very  material  in 
the  view  we  have  taken  of  the  case,  and  that  is  that  the  sellers 
could  not,  under  the  circumstances,  be  placed  in  statu  quo^  or 
at  least  that  they  were  not  before  suit  brought,  ■  because  the 
purchaser  never  quit-claimed  back  itrf  equitable  title  apparent 
on  the  record  until  during  the  last  trial  of  the  case.  As  to  the 
general  doctrine.  Hunt  v.  Silk,  5  East,  449,  is  a  leading  case. 

The  contract  being  recorded,  it  was  a  cloud  on  the  seller's 
title.    Larmon  v.  Jordan,   56  111.   204.    Appellee's  counsel 


Digitized  by 


Google 


676  Appellate  Coimra  op  Illinois. 

Eames  y.  Der  Germania  Tnm  Verein. 

seems  to  concede  that  such  qnit-daim  was  indispensable  to  a 
rescission,  but  insists  that  it  might  properly  be  done  on  the  trial, 
and  need  not  be  before  suit  brought  That  cannot  be  the  law. 
The  right  to  rescind  must  be  complete  before  bringing  the 
suit;  and  wherever  restoration  is  indispensable  to  a  rescission, 
it  must  be  made  before  suit  is  brought.  Norton  v.  Young,  3 
Greenleaf,  80.  The  judgment  of  the  court  below  will  be  re- 
versed  and  the  cause  remanded. 

Beversed  and  remanded. 
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as  against  the  real  estate  after  twelve  months  from  the  time  of  the  dece- 
dent's death,  and  after  three  months*  written  notice  to  his  personal  rep- 
resentatives or  heirs,  as  required  by  statute.    The  People  v.  Allen,       17 

8.  Who  are  creditors. — A  person  who  obtains  judgment  on  a  claim 
against  an  intestate  in  a  suit  in  a  court  of  competent  jurisdiction,  where- 
in the  administrator  is  defendant,  is  a  creditor  of  such  estate,  and  such 
creditor  may  bring  suit  on  the  administrator's  bond,  although  his  claim 
may  never  have  been  presented  or  allowed  by  the  probate  court.  The 
People  V.  Alien,  17 

ADMISSIONS.-See  Practick. 

(67T) 
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ADVANCEMENT.— See  Deed. 

ADVERSE  INTEREST.— See  Mobtgaoss. 

AFFIDAVIT.-S*  Practice. 

AGENCY.— See  Insurance. 
Generally. 

L  Acta  of  fl^«nf.— Where  appellee,  as  special  commissioner,  "held 
notes  belonging  to  Mrs.  A.,  and  upon  the  request  and  representation  of 
her  husband  that  he  was  acting  as  her  agent,  delivered  the  notes  to  ap* 
pellant,  who  received  them  as  part  i>ayment  of  land  bought  by  Mr.  A., 
such  order,  acceptance  and  delivery  amounted  to  a  receiving  of  the  notes 
by  Mrs.  A.,  and  appellee  had  no  further  control  over  them,  and  could  not 
maintain  trover  for  them.    Hughes  v.  Lumsden^  185 

ALLEGATION  AND  PROOF.— See  Pleading. 
Generally. 

L  Should  correspond, — ^An  allegation  that  defendant,  by  the  terms 
of  the  sale  in  question,  agreed  to  practice  as  physician  at  Hot  Springs, 
and  send  his  prescriptions  to  plaintiff 's  drug  store,  during  the  remainder 
of  his  natural  life,  is  not  supported  by  evidence  that  he  agreed  to  send 
his  prescriptions  to  plaintiffs  while  he  remained  at  Hot  Springs,  and  that 
he  expected  to  remain  there  as  long  as  he  lived.    Brooks  v.  GijUes^    428 

ANSWER.--See  Chancery. 

appeals. 

Freehold. 

L  When  involved. — ^A  bill  to  foreclose  a  mortgage  and  correct  a  mis- 
take therein,  involves  the  question  of  a  freehold,  and  the  appeal  should 
be  to  the  Supreme  Court.    McCarty  v.  Reeve^  44 

Generally. 

2.  Dismissal — Execution  before  procedendo  filed, — An  execution  is- 
sued upon  the  dismissal  of  an  appeal  in  Appellate  Comt,  but  before 
procedendo  filed  in  the  circuit  court,  is  not  void;  it  is  but  a  mere  irregu- 
larity of  which  no  one  but  the  defendant  can  take  advantage.  Shimp  v. 
Hai/,  66 

3.  Refusal  to  aZZ(w.— Where  a  court  improperly  refuses  to  allow  an 
appeal,  the  proper  remedy  is  by  application  to  the  court  to  which  an 
appeal  lies,  for  a  mandamus  to  the  court  below,  requiring  the  allowanoe 
of  the  appeal.    Eager  v.  Eager,  S56 

FrOK  APPELLATE   COURT. 

4.  Certijicate  of  importance. — ^There  being  no  questions  of  law  of 
such  impovtanoe  as  to  require  a  decision  by  the  Supreme  Court,  the  cer- 
tificate is  refused.    Fuller  v.  Bates,  32 

To  APPELLATE  COURT. 

5.  Constitutional  law. — ^The  objection  that  the  statute  under  which 
the  proceeding  was  had  is  unconstitutional,  is  not  within  the  jurisdiction 
of  this  court  to  hear.    Falch  v.  The  People,  351 

6. '  Franchise. — In  proceedings  to  ascertain  the  amount  of  damages 
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APPEALS. 
To  Appkllate  CovRT—Continusd, 
that  must  be  paid  for  land  soaght  to  be  taken  by  condemnation,  the 
question  of  a  franchise  is  not  direcUy  involyed,  and  this  court  will  take 
jurisdiction  of  the  appeal.    5^.  E.  dt  S,  E,  B.  S,  Co,  v.  Feters,  300 

7.  Freehold, — A  proceeding  for  partition  involves  a  freehold,  and 
this  court  has  no  jurisdiction  of  the  appeal.    Carter  v.  Penn,  2ld\^ 

8.  Freehold, — ^A  freehold  cannot  bo  said  to  be  involved  in  a  case  in 
which  a  title  is  not  and  cannot  be  made  a  proper  subject  of  inquiry  and 
consideration.    Gaffe  v.  Board  of  Directors,  410 

9.  Second  appeal, — Upon  a  second  appeal,  this  court  will  not  con- 
sider any  questions  which  have  been  passed  upon  and  determined  by  it 
on  a  former  appeal;  all  such  questions  are  to  be  regarded  as  res  adjudi- 
cata.    Ogle  v.  Turpin,  453 

10.  Validity  of  statute, — ^The  case  involving  the  question  of  the 
validity  of  a  statute,  this  court  can  take  no  jurisdiction  of  the  appeal. 
City  of  E,  St.  Louis  v.  Trustees,  295;  City  of  Cairo  v.  Bross,  295 

Fbom  justice  of  the  peace. 

11.  Appeals  to  different  courts, — Where  one  party  appeals  from  a 
justice  to  the  circuit  court,  and  the  other  party  appeals  from  the  same 
judgment  to  the  county  court,  the  court  in  which  the  appeal  was  first 
perfected  acquired  exclusive  jurisdiction  of  the  case.  Aldrich  v.  City  of 
Polo,  ^'i 

12.  Bringing  in  co-defendants, — Where  one  defendant  appeals,  the 
other  defendants  must  be  brought  in  as  provided  by  statute,  or  by  volun- 
tary appearance,  before  the  court  can  have  jurisdiction  of  thp  parties, 
and  a  transcript  must  be  filed  ten  dajTs  before  the  commencement  of  tha 
term  at  which  action  is  taken,  before  the  court  can  have  jurisdiction  of 
the  subject-matter.    Steinbom  v.  Thomas,  515 

13.  By  each  party — Jurisdiction. — Where  one  party  to  a  judgment 
before  a  justice  of  the  peace,  takes  an  appeal  to  the  circuit  court,  the 
other  party,  if  he  wishes  to  appeal,  must  take  his  appeal  to  the  same 
court.    Aldrich  v.  City  of  Polo,  45 

14.  Dismissal. — ^An  appellee  has  no  right  to  have  the  appeal  dis- 
missed for  want  of  prosecution,  until  the  cause  is  in  such  a  situation  as 
entitles  him  to  demand  a  trial.  The  court  must  have  jurisdiction  of  the 
parties  and  the  subject-matter.    Steinborn  v.  Thomas,  515 

From  Probate. 

15.  Final  orders, — ^In  a  proceeding  by  an  administrator  to  sell  real 
estate  for  the  payment  of  debts,  an  appeal  will  not  lie  from  that  poition 
of  the  order  relating  to  the  proof  of  heirship  alone,  but  must  be  taken 
from  the  final  order  in  the  case.    Eager  v.  Eager,  356 

16.  To  Appellate  Court, — ^This  court  has  jurisdiction  of  appeals  from 
probate  courts.    Eager  v.  Eager,  ;(56 

APPEARANCE.— See  Practice. 

APPLICATION  OF  PAYMENTS.-See  Patmentb. 
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ARBITRATOR.— See  Arbitration. 

arbitration. 

Abbitratob. 

1 .  Duty. — It  is  the  duty  of  an  arbitrator  to  keep  himself  as  far  as  pos- 
sible free  from  any  influence  that  would  tend  to  impair  his  impartiality  or 
expose  him  to  suspicion  or  prejudice.    Shear  t.  Mosher^  119 

2.  Effect  of  misconduct. — Where  the  submission  does  not  requue 
unanimity  in  the  award,  the  misconduct  of  one  arbitrator,  not  participa- 
ted in  by  a  majority,  may  not  vitiate  the  award.  So,  a  oonverBation  by 
an  arbitrator  with  a  third  party  upon  matters  submitted,  not  shown  to 
have  been  procured  by  a  party  to  the  submission,  nor  to  have  been  soug-ht 
by  the  arbitrator,  will  not  be  sufficient  to  vitiate  the  award.  Shear  v. 
Moifher,  119 

3.  Misconduct. — ^It  is  miBConduct  on  the  part  of  an  arbitrator,  after 
he  is  chosen,  to  listen  to  any  statement  by  anybody  except  in  the  way  of 
testimony  regularly  given,  in  relation  to  any  matter  to  be  submitted. 
Shear  v.  Mosher,  119 

AWABD. 

4.  Intendment  m  favor  of. — In  the  absence  of  affirmative  proof  of 
fraud,  partiality  or  unfa' mess,  which  are  never  presumed,  eyery  intend- 
ment is  in  favor  of  the  award.    Shear  v.  Moeher^  119 

ASSAULT.— See  Criminal  Law. 

ASSESSMENTS. 
Gbmerally. 

1.  Affidavit  of  notice. — ^In  making* assessments  for  improvements, 
where  the  statute  requires  notice  to  be  sent  to  the  owners  of  land  by  the 
commissioners,  the  affidavit  required  by  the  statute  showing  that  such 
notice  was  sent,  need  not  set  out  the  notice.    Falch  v.  The  People ^    3-il 

2.  Notice  hy  publication. — Publication  of  the  statutory  notice  in  a 
daily  paper,  from  Thursday  up  to  and  including  the  following  Tuesday, 
is  a  Sufficient  compliance  with  the  statute.    Falch  v.  The  People^      351 

ATTACHMENT. 
Affidavit. 

1.  Burden  of  proof  . — ^Where,  in  an  affidavit  for  attachment,  the 
plaintiff  alleges  that  the  defendant  has  fraudulently  conveyed  or  assigned 
his  effects,  and  fraudulently  concealed  or  disposed  of  his  property,  so  as 
to  hinder  and  delay  his  creditors,  and  issue  is  taken  upon  such  affidavit* 
the  burden  is  upon  the  plaintiff  to  establish  by  a  preponderance  of  evi- 
dence, some  one,  at  least,  of  the  causes  alleged.     Towle  v.  fMntphere, 

399 
Genbrallt. 

2.  Practice. — ^Upon  the  trial  of  an  issue  in  attachment,  resulting  in 
favor  of  the  defendant,  the  jury  should  render  a  formal  verdict  before 
the  court  quashes  the  attachment;  a  failure  to  do  so,  however,  is  not  an 
error  calling  for  a  roversal.     Towk  v.  Latnphere,  899 
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ATTORNEYS. 
Generally. 

1.  Power  to  make  contracts. — An  attorney  employed  to  defend  a  suit 
hajB  power  to  Bae  oat  a  commission  to  take  depositions,  and  to  employ  a 
competent  person  to  execute  the  same.    Fairchild  v.  M.  C.  R.  R.  Co., 

591 
AVERMENT.— See  Plbadikq. 

AWARD.— See  Arbitration. 

BANKS. 
Deposits, 

1.  Right  to  apply  to  debt  of  depositor, — ^Where  a  depositor  in  a  bank 
is  indebted  to  the  bank  by  bill,  note  or  other  independent  indebtedness, 
the  bank  has  the  right  to  apply  so  much  of  the  funds  of  the  depositor  to 
the  payment  of  his  matured  indebtedness  as  may  b6  necessaiy  to  satisfy 
the  same.  So,  where  a  bank  held  the  note  of  a  depositor  for  a  certain 
sum,  the  bank  could  on  the  morning  of  the  last  day  of  grace  upon  such 
note,  apply  to  its  payment  any  money  of  the  depositor  then  remaining  on 
deposit  in  such  bank.    Home  Nat.  Bank  v.  Newton,  563 

BANK  CHARTER. 
Generally. 

1.  International  bank. — ^The  question  of  the  validity  of  the  charter  of 
the  International  Bank  of  Chicago,  has  been  decided  in  favor  of  the  bank 
in  the  case  of  The  People  v.  Loewenthal»  98  lU.,  191.    Jenkins  v.  Bauer, 

634 
BILL  OF  EXCHANGE. 
Generally. 

1.  Lost  at  gaming — Innocent  holder. — ^Where  the  payee  of  a  bill  of 
exchange,  having  lost  the  same  at  gaming,  indorsed  it  over  to  the  winner, 
the  indorsement  is  void,  and  the  property  in  the  bill  still  remains  in  the 
payee;  and  the  rule  is  the  same  although  the  bill  may  have  passed  into 
the  hands  of  a  bona  fide  holder.  No  more  effect  can  be  given  to  it  than 
to  a  forg2d  instrument.     Com.  Nat.  Bank  v.  Spaids,  493 

2.  Paid  to  wrong  party. — If  a  bill  of  exchange  be  payable  to  A,  or 
A*s  order,  the  acceptor  is  bound  to  ascertain  that  the  person  presenting  it 
is  the  one  entitled  to  payment;  and  if  he  makes  payment  to  one  not  en- 
titled to  it,  the  real  owner  of  the  bill  may  recover  its  amount  from  such 
acceptor.    Com.  Nat.  Bank  v.  Spaids^  493 

BILL  OP  LADING. 
Generally. 

1.  Not  conclusive. — A  bill  of  lading,  as  between  the  parties,  is  open 
to  explanation,  and  either  party  may  show  that  the  actual  quantity 
shipped  is  different  from  the  amount  stated  in  the  bill.  So,  where  a  bill 
of  lading  was  conditioned  that  "  all  deficiency  in  cargo  to  be  paid  for  by 
the  carrier  and  deducted  from  the  freight,  and  any  excess  in  cargo  to  be  paid 
for  to  the  carrier  by  the  consignee,'*  held,  that  the  consignor  was  entitled 
to  the  excess,  if  any,  over  the  amount  shown  in  the  bill,  and  the  carrier 
could  not  hold  it  as  his  own.     Wallace  db  Kingman  v.  Long,  504 
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BOND.— See  Shkkiff. 


CHANCERY.— See  New  Tkials- Practice, 
Answer. 

1.  As  evidence. — ^Where  an  answer  under  oath  is  required  by  the  bill, 

it  must  prevail  against  the  bill,  so  far  as  it  is  responsive  to  the  allega- 
tions in  the  biU,  and  is  not  disproved  by  the  testimony  of  two  witnesses. 
Eichesan  v.  RicheaoUt  204 

2.  As  pleading, — An  answer  in  chancery,  not  sworn  to,  performs  the 
office  of  a  mere  pleading.  The  fact  that  there  are  other  parties  to  a  suit 
who  should  be  joined,  cannot  be  brought  to  the  notice  of  the  court  by  a 
mere  averment  in  an  offer  to  amend  an  answer,  unsupported  by  evi- 
dence.    Battenhausenw  Bulloc'^y  312 

Generally. 

3.  Amending  decree. — A  court  of  chanceiy  has  no  power  to  revise 
its  original  decree  at  a  subsequent  term,  by  changing  one  of  its  direo- 
tions  in  respect  to  possession  of  the  mortgaged  premises.  Such  an  alter- 
ation is  not  an  error  in  fact  that  may  be  cured  by  motion  in  the  court 
below.    KihlholzY,  Wolff,  371 

4.  Remedy  at  law. — An  objection  that  a  complainant  has  an  adequate 
remedy  at  law,  comes  too  late  in  this  court;  after  a  defendant  in  chan- 
cery has  filed  his  answer  he  submits  to  the  jurisdiction  fo  the  court,  and 
he  cannot  object  that  complainant  has  a  remedy  at  law.  WhittingUm  y. 
Ross,  234 

Injunction. 

5.  When  granted. — When  the  iiyury  complained  of— obstruction  of 
highway — is  undeniably  a  nuisance,  and  irreparable  mischief  will  ensue, 
a  court  of  equity  will  not  await  the  result  of  a  trial  at  law,  but  will  in- 
terfere at  once;  but  it  will  not  do  so  until  the  issue  has  been  tried  at  law, 
where  the  thing  sought  is  not  unavoidably  a  nuisance,  but  only  some- 
thing which  may  perhaps  prove  to  be  so  upon  trial.  Rieheson  v.  Riche- 
son,  204 

CITIES.       •  "* 
Sidewalks. 

1.  Duty  of  city. — It  is  the  duty  of  a  dty  to  exercise  reasonable  dili- 
gence to  keep  and  maintain  its  sidewalks  in  a  reasonably  safe  condition 
for  the  use  of  persons  having  occasion  to  use  them  for  any  legitimate 
purpose,  and  it  is  only  for  a  neglect  of  such  duty  that  the  city  becomes 
liable  for  an  injury  resulting  from  their  use.  City  of  Monmouth  v.  Sulli- 
van, 50 

2.  Fencing  and  railings, — Cities  are  not  required  to  erect  barriers 
along  sidewalks  sufficient  to  prevent  travelers  from  voluntarily  leaving 
the  walk  for  their  own  convenience.  If  there  is  a  dangerous  place  so 
near  the  walk  as  to  expose  travelers  to  danger  in  the  ordinary  and  legiti- 
mate use  of  the  walk,  the  city  should  be  required  to  erect  a  railing  to  pro- 
tect those  using  the  walk  for  the  purpose  for  which  it  was  designed.  Ciiy 
of  Monmouth  v.  Sullivan^  50 

3.  Negligence, — It  is  gross  negligence  for  a  person  to  step  off  the  in 
ner  edge  of  a  sidewalk  without  first  making  an  investigation  as  to  the 
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CITIES. 
Sidewalks — Continued, 
oondition  of  fche  ground  beneath,  or  the  distance  to  it.   CUy  of  Monmouth 
V.  Sullivan,  50 

4.  Presumption  as  to  use, — A  sidewalk  is  presnmed  to  be  designed  as 
a  way  for  travelers  only,  and  its  sufficiency,  when  the  question  is  present- 
ed for  judicial  determination,  should  be  determined  with  reference  to 
such  use,  unless  the  proof  shows  it  was  allowed  to  be  otherwise  used. 
City  of  Monmouth  v.  Sullivan,  50 

5.  Warranty  of  safety. — When  a  pity  builds  a  sidewalk,  there  is  an 
invitation  and  inducement  to  persons  to  use  it  as  a  way,  and  an  implied 
warranty  on  the  part  of  the  city  that  it  is  reasonably  safe  for  travelers 
using  due  care  for  their  own  safety.    City, of  Monmouth  y.  Sullivan,   50 

COMMON  CARRIER. 

LlABIMTY. 

1.  Animals, — ^The  liability  of  a  common  carrier  as  to  animals  is  es- 
sentially different  from  his  liability  as  io  inanimate  property.  In  the 
former  case  he  is  bound  to  furnish  cars  of  sufficient  strength,  skillful  em- 
ployes, and  to  exercise  that  degree  of  care  which  the  nature  of  the  prop- 
erty requires,  but  he  is  not  an  insurer  of  animals  against  ii^juries  or  death 
caused  by  their  nature,  which  could  not  be  guarded  against  by  foresight 
and  vigilance.    /.  at  St^  L,  R'y  Co.  v.  Jurey,  160 

2.  Limiting  by  cotUract. — ^The  statute  prohibits  a  common  carrier 
from  limiting  by  contract  its  liability,  but  in  this  case,  if  the  carrier  was 
guilty  of  no  negKgence,  it  was  not  Hable  at  common  law,  and  the  con- 
tract in  that  regard  is  not  within  the  statute,  and  prohibited  thereby. 
L  lit  St.  L,  R*y  Co.  v.  Jurey,  160 

COMMON  EMPLOYMENT.— See  Mabter  and  Sbbvant. 

CONDONATION.— See  Divobcb. 

CONSIDERATION.— See  Deed— Pbomissory  Note. 

CONSIDERATION. 
Generally. 

1.  Compromise. — ^The  compromise  of  a  doubtful  right  is  a  sufficient 
consideration  to  support  a  promise,  but  such  claim  of  right  must  have 
some  color,  must  be  made  in  good  faith,  and  the  i>romise  must  be  made 
as  a  compromise  of  the  conflicting  rights  of  the  parties.  Moon  v.  Jen- 
nings^ 168 

CONSOLIDATION  OF  CAUSES  OF  ACTION.-See  Ordinance. 

CONSTABLE. 
Generally. 

1.  Reusing  to  receive  schedule. — ^Where  a  debtor  presents  a  schedule 
as  required  by  law,  it  is  the  duty  of  the  constable  to  receive  it,  and  if  he 
refuse  to  do  so,  he  cannot  afterwards  be  heard  to  say  that  it  was  not  in 
oomplianee  with  the  statute.    Pensoneau  t.  Masserang^  298 
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CONTRACTS.—See  Rkscibsio]?. 
For  sale  of  lakd. 

1.  Taking  poaaeasion  under^-Estoppeh — ^Where  a  parfy  made  a 
contract  to  purchase  certain  lands,  if,  apon  examination,  tke  title  should 
prove  trood,  and  the  title  was  certified  by  his  attorney  to  be  good,  and 
he  took  possession,  caused  material  alterations  to  be  made  in  the  prem- 
ises, collected  rents,  and  treated  the  contract  as  subsisting  and  valid,  he 
18  estopped  from  afterwards  taking  the  position  that  the  contract  remains 
conditional,  so  that  he  can  rescind  upon  discovering  a  defect  in  the  title. 
Eames  v.  Der  Germania  Turfi  Vereih^  663 

Gamii^o. 

2.  A  question  for  the  jury. — ^The  question  whether  the  parties  con- 
templated a  bona  fide  sal$,  or  whether  the  contract  was  not  a  mere  de- 
vice to  cany  out  a  wager  on  the  market  value  of  grain,  is  properly  left 
to  the  jury.    Com,  Nat.  Bank  v.  Spaids^  493 

3.  Recovery  of  consideration. — ^Money  or  other  articles  deposited 
with  another  as  margins  on  a  deal  in  grain,  there  being  no  intention  on 
the  part  of  either  party  that  any  grain  was  to  be  delivered  or  received, 
may  be  recovered  by  the  owner.    Doxey  v.  SpaidSy  549 

4.  Settlement  hy  counter-trades, — ^The  fact  that  grain  contracts  or 
sales  are  usually  settled  by  counter-sales  to  other  parties,  does  not  render 
them  legitimate,  nor  is  it  necessary  to  their  invalidity  to  show  that  snch 
other  parties  knew  they  were  engaged  in  gaming  contracts.  Beveridge 
V.  HewiU,  467 

5.  What  are, — Contracts  for  the  sale  and  delivery  of  a  commodity  at 
a  future  day,  if  made  as  a  cover  for  gambling,  without  any  intention  to 
deliver  or  receive  the  commodity,  but  merely  to  pay  and  receive  the  dif- 
ference between  the  price  agreed  upon  and  the  market  price  at  some  fu- 
ture day,  are  within  the  statute  against  gaming,  and  void.  Beveridge  v. 
Hewitt,  467 

GENBRALIiY. 

6.  Conditional — Absolute, — ^Where  a  purchaser  enters  into  a  contract 
for  the  purchase  of  lands,  upon  a  valid  title  being  shown,  and  being  sat- 
isfied with  the  title  enters  into  possession,  makes  changes  in  the  charac- 
ter of  the  property,  collects  rents  and  exercises  acts  of  ownership,  the  le- 
gal eifect  of  his  acts  is  to  convert  the  contract  into  an  absolute  one,  so 
that  he  cannot  rescind  and  bring  suit  for  purchase-money.  Eames  v.  Der 
Germania  Turn  Verein,  663 

7.  Power  of  attorney  to  make, — ^An  attorney  employed  to  defend  a 
suit  is  vested  with  the  authority  ordinarily  appertaining  to  that  relation. 
He  is  authorised  to  take  such  steps  as  are  necessary  to  a  proper  defense, 
among  which  may  fairly  be  included  the  suing  out  of  a  comnusdon  to 
take  depositions,  and  the  employment  of  a  competent  person  to  execute 
such  commission.    Fairehild  y.  M.  C.  JR.  B.  Co.<,  591 

Pbrfobmakcb. 

8.  J^aiZure.— Appellee  contracted  with  appellant  to*  serve  as  teacher 
for  a  year  at  a  stipulated  salary,  appellant  to  provide  her  with  a  room. 
In  respect  to  the  room,  appellee  expressed  a  wish  to  have  one  on  the  sec- 
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CONTRACTS. 
Fbxlfobmasck— Continued, 
ond  floor,  but  being  piovided  with  one  on  the  tfaixd  flo«n  declined  to  en- 
ter upon  her  duties  aa  teacher :  Held,  that  a  failure  to  provide  a  room  as 
requestec*  by  appellee,  did  not  justify  her  in  refusing  to  perform  her  con- 
tract.   III.  Female  Coll.  T.Pernf,  188 

CONTRIBUTION.— See  Joint  Tort-frasors. 

CORPORATIONS. 
Qbkerally. 

1.  Executing  Mof^.— Where  the  name  of  the  corporation  appears  in 
the  body  of  the  note,  and  it  is  signed  in  the  corporate  name  by  its  presi- 
dent and  secretary,  it  is  a  good  execution  of  the  note  by  the  corporation. 
Millard  y.  8t.  Francis  Xavier  Academy,  841 

2.  Liability  of  etockholdera.— -The  mere  fact  that  a  person  is  a  stock- 
holder or  director  in  a  corporation,  does  not  render  him  liable  for  the 
torbs  of  the  corporation  or  its  agents;  some  knowledge  of  and  participa- 
tion in  the  act  claimed  to  be  tortious,  must  be  brought  home  po  him. 
Peck  V.  Cooper,  403 

8.  Power  to  purchase  capital  stock, — ^The  weight  of  authority  in  this 
oounbry  is  in  favor  of  the  power  of  a  corporation  to  purchase  its  own  cap- 
ital stock,  except  where  the  circumstances  are  such  as  to  show  that  the 
purchase  was  fraudulent  in  fact,  or  that  the  corporation  was  insolvent, 
or  in  process  or  contemplation  of  dissolution  at  the  time  of  such  purchase. 
Fraser  v.  Ritchie,  554 

4.  Eights  under  special  charter, — Although  no  power  of  amendment 
was  reserved  in  the  charter,  yet  it  is  within  the  power  of  the  General 
Assembly  after  granting  such  charter,  to  impose  such  liability  by  subse- 
quent legislation.    Shufeldt  v.  Carver,  545;  Fogg  v.  Sidwell,  551 

5.  Service  of  process  upon, — ^Where  a  private  corporation  executed 
its  note  with  power  of  attorney  to  confess  judgment,  waiving  service  of 
process,  and  judgment  is  confessed  thereon,  it  cannot  object  that  it  waa 
not  served  with  process  in  the  particular  manner  provided  in  its  charter, 
as  by  its  power  of  attorney  it  has  waived  such  service.  Millard  v.  St, 
Francis  Xavier  Academy,  841 

6.  Ultra  vires. — Even  if  the  corporation  had  not  power  to  borrow 
money,  the  defense  of  ultra  vires  ought  not  to  prevail.  The  defendant 
ought  not  to  retain  the  money  borrowed,  and  escape  re-payment  on  the 
plea  that  it  had  no  power  .to  borrow.  Millard  v.  St.  Francis  Xavier 
Academy,  , .         841 

Inbubance. 

7.  Liability  of  stockholders, -^The  words  "  trustees  and  corporators,  ** 
'        as  used  in  the  sixteentk  section  of  the  act  of  March  11,  1861,  to  incor-' 

porate  and  govern  fire,  marine  and  inland  insurance  companies,  making 
such  trustees  and  corporators  severally  liable  for  all  debts  and  responsi- 
bilities of  such  company,  to  the  amount  by  him  or  them  subscribed,  in- 
clude stockholders  of  such  company.    Sht^eldt  v.  Carver^        ._      545 
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CONTRACTS— Con<inu«d, 
Powers. 

8.     To  exBCiUe  notes, —Alikongli  the  power  to  ezecate  prominoiy 
^      notes  was  not  specifically  conferred  by  the  charter  of  the  defendant  cor- 
poration, yet  it  had  the  power  to  contract  debts,  and  the  power  to  give 
notes  not  being  specially  prohibited,  it  had  power  to  give  evidence  of  an 
indebtedness  it  had  created.    Millard  v.  St.  Francis  Xavier  Acad^mff^ 

341 
COSTS. 
Gbnerallt. 

1.  Settlement  of  suit. — ^Where  parties  enter  into  a  valid  agreement 
to  settle  a  pending  suit,  and  in  such  agreement  it  is  stipnlated  that 
each  party  shall  pay  the  costs  made  by  him  in  the  course  of  the  litigation, 
if  one  party  is  obliged  to  pay  costs  of  the  other  party,  he  may  recover  them 
back,  the  law  implying  a  request.    Crain  v.  Hutchinson^  - 179 

COUNTER- AFPIDAVrrS.-See  Practicb.  , 

COUNTY  0RDERS-«eeCouKTiB8., 

COUNTIES. 
Generally. 

1.  Interest  on  orders. — A  county  board  has  power  to  enter  into  a 
building  agreement  for  the  payment  of  interest,  when  it  is  making  an 
executory  contract  in  regard  to  a  suliject-matter  with  reference  to  which 
a  duty  is  imposed  upon  the  county  authorities.  Bendleman  v.  CoufUjf  of 
Jackson^  287 

2.  Not  liable  for  interest. — ^Where  the  cause  of  action  arises  upon  a 
contract,  a  county  is  not  liable  for  interest  on  account  of  delay  in  pay- 
ment.    County  of  Grundy  v.  Hughes^  34 

8.  Orders. — Ordinary  county  orders  are  not  commercial  paper,  so  as  to 
be  protected  in  the  hands  of  a  bona  fide  assignee  for  value,  from  such 
eqnitie#and  defenses  as  would  be  available  against  the  original  payee. 
Johnson  v.  The  People^  395 

4.  Prosecuting  claim  against. — A  person  presenting  a  claim  against 
a  county  to  the  board  of  supervisors,  upon  the  rejection  of  such  daim 
may  appeal  to  the  circuit  court,  or  bring  an  original  action  on  the  claim 
in  that  court,  notwithstanding  its  rejection  by  the  board.  County  of 
Grundg  v.  Hughes^  34 

Powers. 

5.  To  pay  bounties  to  soldiers. — Under  the  act  of  May  2,  1861,  coun- 
ties have  the  power  to  appropriate  money  for  bounties  to  soldiers,  to  be 
raised  by  taxation.    County  of  Grundy  v.  Hughes^  34 

COURTS. 
Rules. 

1.  Calendars,— 'Wa&T^  the  rules  of  court  required  new  calendars  to 
be  made  up  each  month,  and  the  call  of  cases  was  suspended  before  a 
calendar  was  exhausted,  and  the  court  resumed  the  call  of  the  old  calen- 
dar aftsr  the  time  when  a  new  calendar  should  have  been  made  up,  and 
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COURTS. 
UvusA-— Continued, 
the  case  was  called  and  tried  in  the  absence  of  the  defendant,  held,  that 
he  was  not  gnilty  of  laches  in  presenting  his  defense.    Beveridge  v. 
Hewitt,  467 

2.  Power  to  make. — Courts  of  record  have  power  to  adopt  rales  of 
practice,  and  when  established,  such  rules  have  the  force  of  law,  and 
are  binding  upon  the  court  as  well  as  parties;  but  the  court  so  long  as 
they  remain  in  force,  has  no  discretion  to  apply  them  or  not,  according  to 
its  convenience.    Beveridge  y.  Hewitt^  *  467 

CRIMINAL  LAW. 
Assault. 

1.  Justification, — A  person  has  a  right  to  use  such  force  as  may  be 
'    necessary  to  prevent  a  trespass,  or  destruction  of  his  property.    If  he 

uses  more  force  than  necessary  he  will  be  liable  to  prosecution.     Whar" 
ton  V.  The  People,  232 

Generally. 

2.  Discharging  jury, — Where  an  obvious  necessity  arises  from  some 
matter  occurring  during  the  trial  that  could  not  be  foreseen  or  prevented, 
the  court  has  power  to  discharge  the  jury  without  releasmg  the  defend- 
ant.   Logg  V.  The  People,  99 

3.  Felonies  and  misdemeanors. — ^There  is  no  distinction,  in  respect 
to  the  right  of  a  court  to  diucharge  a  jury  without  releasing  the  defend- 
ant, between  felonies  and  misdemeanors.    Logg  y.  The  People,  99 

4.  Plea  of  former  acquittal. — ^The  defendant  being  re-arraigned  upon 
the  first  indictment,  could  take  advantage  of  the  yerdict  in  the  former 
trial  without  pleading  a  former  acquittal.    Logg  y.  The  People,  99 

5.  Two  trials — Verdict  on  different  counts. — Where  a  defendant  was 
tried  upon  two  counts  in  the  indictment,  found  guilty  upon  the  second 
count,  and  the  judgment  being  reversed  by  the  Supreme  Court,  a  second 
trial  was  had,  resulting  upon  a  verdict  of  guilty  upon  the  first  count, 
held,  that  the  effect  of  the  first  yerdict  was  to  put  the  first  count  out  of 
the  indictment  as  completely  as  though  it  had  never  been  found  by  thi 
grand  juiy,  and  there  could  be  no  issue  joined  thereon  at  the  second  tri- 
al, and  the  second  conviction  was  void.    Logg  v.  The  People,  99 

Recookizance. 

6.  Compromise — Payments  made. — ^Although  a  state's  attorney  has 
no  power  to  compromise  judgments  upon  recognizances,  yet  where  a  de- 
fendant has  in  good  faith  made  payments  relying  upon  such  compromise, 
he  should  be  credited  therefor  as  partial  payments  upon  the  judgment. 
Whitiington  v.  Ross,  234 

7.  Power  of  staters  attorney  to  compromise. — A  staters  attorney  has 
no  power  to  compromise  judgments  recoyered  upon  forfeited  recognizan- 
ces, or  to  receive  in  settlement  thereof  anything  less  than  the  full  face  of 
such  judgments.     Whittington  ▼.  Boss,  234 

CROSS-ERROR.— See  Practice. 

CUSTOM.— See  Evidknce. 
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DAMAGES. — See  Landlord  and  Tenant. 
Gbnerallt. 

L  Breach  of  covenant, — Where  a  breach  of  coyenant  is  proved,  the 
plaintiff  is  entitled  to  recover  nominal  damages  at  least.  Coppinger  v. 
Armairong,  210 

2.  Direct  and  remote. — ^In  an  action  against  a  railroad  company  for 
damages  arising  from  a  direct  physical  iigary  to  plaintiff  ^s  dwelling  by 
reason  of  mnning  its  trains,  evidence  is  not  admissible  of  the  g'eneral 
depreciation  in  value  of  plaintiff's  property,  where  the  witness  is  unable  to 
distinguisli  between  damages  such  as  were,  the  result  of  the  injury  com- 
plained of  and  such  as  arose  from  general  causes.  C.  <t  E.  I.  R.  B.  Co. 
V.  Hall,  621 

3.  Dissolution  of  injunction, — A  failure  to  assess  damages  upon  the 
dissolution  of  an  injunction  is  no  bar  to  an  action  upon  the  injunction 
bond  for  the  recovery  of  damages.    Linington  v.  Strong,  334 

4.  Dissolution  of  injunction, — ^To  confer  jurisdiction  to  hear  evidence 
and  assess  damages  on  dissolution  of  an  iigunction,  suggestions  in 
writing  should  be  filed  and  the  evidence  on  that  issue  preserved  in  the 
record.  When  the  evidence  is  not  preserved  in  the  record,  no  presump- 
tion will  be  indulged  that  it  was  heard.    Adm'r  of  Driggers  v.  BeJl^ 

.  254 

'  6.  Evidence  o/.— Testimony  of  a  party  that  he  had  the  goods  which 
were  replevined  appraised  at  a  certaim  sum,  is  no  evidence  of  the  value 
of  the  goods.    Melody  v.  The  People,  485 

6.  Exemplary, — To  waiTant  exemplary  damages  there  must  be  gross 
fraud,  malice,  wanton  or  oppressive  conduct,  or  a  willful  ixgury.  In  the 
absence  of  these  elements,  the  damages  should  be  restricted  to  compen- 
sation for  the  ixgury  sustained.    Sullivan  v.  Dee,  263 

7.  Punitive, — In  an  action  against  a  railroad  company  for  ixy'ories,  it 
is  error  to  instruct  the  jury  that  the  plaintiff  may  recover  punitive  dama- 
ges, if  the  acts  of  the  defendant  were  wanton  or  willful,  without  also  in- 
cluding in  such  instruction  the  principle  of  contributory  negligence  on 
the  part  of  the  plaintiff,    I,  dt  St.  L.  R'y  Co,  v.  WilUsch,  242 

8.  Sale  of  goods  upon  warranty, — Such  damages  only  are  recovera- 
ble as  may  be  considered  as  arising  naturally  in  the  usual  course  of  busi* 
ness  from  a  breach  of  the  contract,  or  such  as  may  be  reasonably  sup- 
posed the  parties  had  in  contemplation  at  the  time  of  making  t^e  con- 
tract   Goodkind  Y,  Sogan^  .,*.....   ^^ 

DECLARATION.— See  Pleading. 

DEED. 
Consideration. 

1.  When  may  he  inquired  into, — ^The  consideration  of  a  deed  may  be 
inquired  into  for  all  purposes,  collateral  or  between  the  parties  to  the 
deed,  except  to  show  that  there  was  no  consideration  to  support  it  As 
to  the  latter,  the  recitals  are  conclusive.    Richardson  v.  Clow,    91 

Delivebt. 

2.  To  stranger.^YHieTe  a  grantor  places  a  deed  in  the  hands  of  a  x 
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DEED 
Dblitbrt — Continued, 
stranger  for  the  grantee,  and  no  restrictions  are  imposed  on  its  delivery, 
it  is  a  sufficient  delivery  to  give  the  deed  full  effect.    Richardson  v. 

CUtCy  91 

Generally. 

3.  Recital8,^^k  successor  of  the  sheriff  who  made  the  sale  cannot,  by 
recitals  in  the  deed  made  to  complete  such  sale,  estop  a  party  from 
showing  that  certain  lands  mentioned  in  such  deed  were  not  in  fact  sold. 
McDaniel  v.  Bryan,  27^1 

4.  Sheriff's  Deed. — A  sheriff^s  deed  is  prima  facie  evidence  that  the 
provisions  of  the  statute  have  beencompUed  with,  but  it  is  not  conclusive. 
McDaniel  v.  Bryan,  273 

Release. 

5.  Credit  on  mortgage, — A  mortgagee,  on  the  day  the  release  de<>(l 
was  dated,  wrote  on  the  back  of  the  mortgage,  **  I  hereby  agree  to  allow 
Martha  Richardson,  wife  of  Amasa  Richaurdson,  a  niece  of  mine,  $1,200 
in  my  will,  and  if  her  equal  share  shall  not  amount  to  that  sum,  to  take 
the  amount  out  of  the  whole  pile."  Held,  that  the  $1,200  was  only  in- 
tended as  a  gift  or  advancement,  was  without  consideration,  and  could 
not  be  placed  as  a  credit  on  the  note  and  mortgage.  Richardson  v. 
Clow,  91 

DEFAULT.— See  Practice. 

DELIVERY.— See  Deed. 

DEPOSITIONS.— See  Evidence— Fees  and  Salaries. 

DIVORCE.— See  Marriage. 
Condonation. 

1.  A  bar. — Condonation  is  an  absolute  bar  to  a  remedy  for  the  of- 
fenses condoned,  and  restores  the  offending  party  to  the  same  condition 
he  occupied  before  the  offense  was  committed.     Thelin  v.  Thelin,      421 

2.  Subsequent  cruelty, —The  counter^affidavits  alleged  a  renewal  of 
the  acts  of  cruelty  charged  in  the  biU.  The  only  way  in  which  the  com- 
plainant could  avail  herself  of  this,  would  be  by  way  of  supplemental 
bill,  and  not  under  her  original  bill,  for  the  cause  of  action  therein  alleged 
had  been  condoned.    Thelin  v.  Thelin,  421 

Generally. 

8.  Setting  aside  default, — An  affidavit  setting  forth  that  after  the  filing 
of  the  bill  for  divorce,  the  complainant  had  condoned  the  alleged  offense, 
and  resumed  cox^jugal  relations  with  the  defendant,  and  also  showing  a 
stipulation  signed  by  the  complainant  to  dismiss  the  bill,  shows  a  suffi- 
cient reason  for  setting  aside  the  decree.    Thelin  v.  Thelin^  421 

DURESS.— See  Payment. 


ERROR. — See  Instructions— Practicr. 

You  YIU.  44 


Digitized  by 


Google 


GOO  Appellate  Courts  of  Illinois. 

ERROR  IN  FACT. 
Generally. 

1.  Meaning, — '*  Error  in  fact "  is  a  phrase  of  definite  legal  meaning. 
It  is  error  in  the  process,  such  as  non-age  of  the  parties,  and,  at  common 
law,  coverture  of  the  plaintiff.    Kihlholz  v.  Wolffs  371 

ESTATES.— See  Administratioit  op  Estates. 

ESTOPPEL.-See  Judgments. 
Generally. 

1.  By  acts  of  purchaser. — A  vendee  of  lands  entering  into  posBession 
under  a  conditional  contract  of  sale,  making  material  changes  in  the 
property,  collecting  the  rents,  and  acting  as  though  he  considered  the  con- 
tract an  absolute  one,  is  precluded  from  afterwards  claiming  that  the  con- 
tract is  conditional.    Fames  v.  Der  Germania  Turn  Verein,  663 

2.  Effect  of. — ^The  effect  of  an  estoppel  is  that  it  is  a  finality,  not  only 
as  to  every  matter  which  was  offered  and  received  to  sustain  or  defeat 
the  claim,  but  as  to  every  other  admissible  matter  which  might  have 
been  offered  for  that  purpose.    Campbell  v.  Goodall,  266 

3.  To  deny  title. — Where  a  lessee  eiyoyed  the  premises  under  the 
demise  without  question  or  interruption,  he  cannot  be  heard  to  deny  the 
title  of  his  landlord.     Coppinger  v.  Armstrong,  210 

EVIDENCE. 
Burden  op  proop. 

1.  Denial  of  execution  of  note. — ^A  plea  denying  the  execution  of  a 
note,  casts  upon  the  plaintiff  the  burden  of  proving  its  execution  as  at 
common  law.     Wallace  v.  Wallace,  69 

Signing  by  another. — ^Where  it  appears  that  the  note  was  signed  in 
defendant's  name  by  another  person,  the  burden  is  upon  the  plaintiff  to 
show  that  such  person  had  authority  to  so  sign  it.     Wallace  v.  Wallace, 

69 
Competency. 

2.  Admitted  by  consent. — ^The  competency  of  evidence  admitted  by 
consent,  cannot  afterwards  be  called  in  question.  West  Chicago  Alcohol 
Works  V.  Sheer,  367 

UR0S8-EXA  MIN  ATION. 

3.  Contents  of  writing.  A  witness  caimot,  upon  cross-examination, 
where  it  appears  that  the  contract  of  sale  was  in  writing,  be  required  to 
state  the  contents  of  such  writing,  no  notice  having  been  given  to  pro- 
duce the  writing.    Strong  v.  Lord,  539 

4.  New  matter. — When  a  witness  is  called  by  one  party,  the  other 
party  has  the  right  to  cross-examine  him  only  as  to  the  facte  to  which  he 
testified  in  chief.     Waller  v.  Carte}',  511 

Generally. 

5.  Books  of  a^^count. — Admission  of  plaintiff 's  books  in  evidence  to 
prove  delivery,  amount  and  price  of  the  goods,  there  being  no  sufficient 
ground  laid  for  their  admission,  is  error,  but  all  these  fiacts  having  been 
proved  by  evidence  aliunde,  it  is  not  such  error  as  will  reverse.  Baird  v. 
Hooker,  806 
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EVIDENCE. 
Generally — Continued. 

6.  Certificate  cf  put  chase. — ^The  certificate  of  purchase  required  by 
law  to  be  given  by  the  sheriff  to  the  purchaser,  is  the  best  evidence  of 
what  lands  were  actually  sold  by  him  under  the  execution.  McDaniel  v, 
Bryan,  278 

7.  Contradicting  one's  witness, — Although  a  party  calls  a  witness  to 
prove  certain  facts,  he  is  not  concluded  by  the  testimony  of  such  witness, 
but  may  prove  by  other  witnesses  that  the  witness  was  mistaken,  or  did 
not  truthfully  state  the  facts.     Waller  y.  Carter,  511 

8.  Custom. — In  the  trial  of  a  person  for  violating  the  ordinance  of  a 
town  prohibiting  the  sale  of  liquors,  except  upon  a  physician's  prescrip- 
tion, evidence  of  the  custom  of  other  physicians  in  giving  prescriptions, 
as  to  their  form,  is  not  admissible  to  prove  or  disprove  the  issue  before 
the  jury.     Town  of  Carthage  v.  Buckner,  \T^2 

9.  Depositions. — ^There  \s  no  statute  limiting  or  regulating  the  fee's 
of  commissioners  employed  here  to  take  depositions  in  suits  pending  in 
other  States.    Fairchild  v.  M,  C.  R.  B.  Co.,  591 

10.  Opinions  of  teHnesses. — In  proceedings  to  assess  damages  for  land 
taken,  the  opinions  of  witnesses  as  to  the  value,  though  not  supported  by 
facts  or  reasons  on  which  such  opinions  are  predicated,  will  be  considered, 
especially  when  not  met  by  rebutting  testimony,  and  when  supplemented 
by  the  personal  visit  of  the  jury  to  the  premises.  S.  E.  <t  S.  E,  B.  B.  Co. 
V.  Peters,  300 

11.  Promise  to  pay  another's  debt. — ^The  building  contract  between 
defendant  and  a  third  person,  and  receipts  showing  payment  thereon  in 
full,  are  not  admissible  as  evidence  against  the  plainti£&  when  suing  the 
defendant  upon  his  promise  to  pay  for  goods  furnished  to  his  building 
contractor.    Dencer  v.  Parsons,  62-3 

12.  Proof  of  value  of  sert^iees. — Statements  of  what  the  witness  him- 
self would  have  charged  for  a  similar  service,  furnish  no  criterion  for 
determining  the  reasonable  value  of  the  plaintiff's  services,  and  should 
not  be  admitted  as  evidence.    Fairchild  v.  M.  C.  B,  B.  Co.,  591 

13.  jR^Z^rowcy.— A  witness  was  permitted  to  testify  to  statement* 
made  to  him  by  appellant,  that  the  judgments  confessed  were  without 
consideration,  and  made  to  cover  up  appellee's  property.  This  evidence 
was  not  relevant  to  the  issue,  and  should  not  have  "been  admitted.  Moon 
V.  Jennings,  168 

14.  Bes  inter  alios  acta. — In  an  action  upon  a  constable's  bond  for  a 
failure  to  take  a  sufficient  replevin  bond,  evidence  of  what  the  sureties 
upon  such  replevin  bond  told  the  deputy  coroner  as  to  their  responsibilty 
is  not  admissible,  being  made  in  the  absence  of  the  constable.  Melody 
V.  The  People,  485 

15.  Sheriff*  s  Deed. — A  sheriff's  deed  is  prima  facie  evidence  that  the 
statute  has  been  complied  with,  but  it  is  not  conclusive.  McDaniel  v. 
Bryan,  273 

16.  Sufficiency. --The  issue  being  whether  defendant  authorized  an? 
other  to  sign  his  name  to  a  note,  it  was  only  necessary  for  defendant  to 
disprove  the  authority  by  a  preponderance  of  testimony;  not  to  satisfy 
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EVIDENCE. 
Genbbally — CoiUinued, 
the  jary  beyond  a  reasonable  doubt,  as  in  a  criminal  case,  that  no  au- 
thority was  given  to  sign  his  name.     Wallace  v.  ITa/Ioce,  69 

17.  Value  of  goods,— -Tes^mony  of  a  party  that  he  had  the  goods 
which  were  replevied  appraised  at  a  certain  som,  is  not  evidence  of 
their  value.    Melody  v.  The  People^  485 

18.  Verdict  of  coroner's  jury. — ^Where  the  contract  of  insaraaoe 
provided  that  in  case  of  an  inquest  the  company  should  be  furnished 
with  a  copy  of  the  verdict  and  evidence  taken  upon  the  inquest,  as  a  part 
of  the  prooft  of  loss,  there  was  no  error  in  admitting  the  same  in  evi- 
dence against  the  company.    Mut,  Hfe  Ins.  Co.  v.  Laurence^  488 

Parol. 

19.  To  explain  record — Appellant  broiight  suit  declaring  specially 
upon  four  notes,  two  for  $25  each.  Upon  the  trial  he  entered  a  nol.  pros. 
as  to  one  of  said  $25  notes,  but  the  record  failed  to  show  which  one.  In 
a  subsequent  suit  upon  such  note,  held^  that  parol  evidence  was  not  ad- 
missible to  show  which  of  the  $25  notes  was  intended  to  be  excluded 
upon  the  former  trial.    Bisbec  v.  Woodbury^  836 

Prima  facie. 

20.  What  is  not, — As  between  an  employer  and  a  x^erson  operating 
machinery,  or  a  fellow-servant,  the  fact  that  the  machine  exploded  is  not 
prima  facie  evidence  of  negligence  against  the  em^Aoyer.    Kram  r. 

White,  583 

Sbcomdart. 

21.  Contents  of  writing.— There  was  no  error  in  rejecting  the  offered 
testimony  of  a  witness  sa  to  the  contents  of  a  writing  claimed  to  have 
been  brought  to  defendant  by  plaintiff,  there  being  no  proof  of  the  lofs 
of  the  original  writing,  or  defendant's  inability  to  produce  it.  Baird  v. 
Hooker,  306 

EXCEPTIONS.— See  Practice. 

EXCESSIVE  JUDGMENT.— See  JuDQMENTB. 

EXECUTION. 
Generally. 

1.  Issued  before  procedendo  filed, — An  execution  issued  after  dis- 
missal of  an  appeal  in  the  Appellate  Court,  but  before  procedendo  filed 
in  the  circuit  court,  is  not  void.  At  the  most  it  is  a  mere  irregularity, 
of  which  no  one  but  the  defendant  can  take  advantage.  Being  reguhur 
on  its  face,  it  is  a  sufficient  justification  for  the  officer  proceeding  under 
it,  and  it  could  not  be  attacked  collaterally.    Shimp  v.  Hay^      ^^^^   66 

EXEMPTION, 
Generally. 

1.  Debtor  must  furnish  sched\He,—\i  is  the  duty  of  the  debtor,  if  he 
would  claim  the  benefit  of  the  exemption  law,  to  make  a  schedule  oC  all 
his  personal  property,  subscribed  and  sworn  to  by  him,  and  tender  the 
same  to  the  officer.    Cook  v.  Bohl^  293 
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EXEMPTION. 
Generalt.t — Continued, 

2.  Nofi-resident,  A  non-resident  who  is  inied  in  this  State  is  entitled 
to  the  same  ezemptionB  as  a  resident  of  the  State,  upon  compiianoe  with 
the  law  relating  to  exemptions.    Menzie  v.  Kelly,  259 

3.  Schedule.— A  non-resident  seeking  the  protection  of  the  exemption 
laws  of  this  State,  must  comply  with  the  statute  by  presenting  to  the  offi- 
cer a  schedule  of  all  his  personal  property,  and  he  must  produce  such 
property  before  the  officer  in  order  that  it  may  be  appraised  as  required 
by  statute.    Metizie  v.  Kelly,  259 


FEES  AND  SALARIES.— See  Shempf. 
Fees. 

1.  Taking  depoaitione, — ^There  is  no  statute  regulating  the  fees  of 
commisRioners  employed  here  to  take  depositions  in  suits  pending  in  oth- 
er States.    Fairchild  v.  M.  C,  R.  B„  Co.,  591 

2.  Witness, — A  witness  who  has  been  summoned  from  a  foreign 
county  to  attend  a  hearing  upon  a  habecut  corpus,  is  entitled  to  fees  ac- 
cording to  the  act  relating  to  fees  and  salaries.  Angell  v.  County  of  Un- 
ion, 244 

Salaries. 

3.  County  officers. — ^The  county  board  may  fix  the  compensation  of 
county  officers  at  one  sum,  and  the  necessary  expenses  for  clerk  hire  and 
expenses  at  another  sum,  and  in  such  cases  the  latter  amount  may  be  in- 
creased or  diminished,  as  necessity  requires.  But  where  the  board  fixes 
the  compensation  of  an  officer  at  a  certain  sum  which  is  to  include  clerk 
hire  and  expenses,  the  sum  so  fixed  is  the  limit,  and  he  cannot  claim  the 
whole  SA  compensation,  and  insist  upon  payment  of  expenses  in  addition 
thereto.     County  of  Hamilton  v.  Buck,  248 

4.  Payment  from  fees  earned. — ^The  compensation  allowed  by  the 
county  board,  whether  it  includes  the  expenses  of  the  officer  or  not,  mubt 
in  no  case  exceed  the  fees  actually  earned  and  collected,  and  the  county 
board  is  powerless  to  make  up  any  deficien(^  out  of  other  funds.  Coun- 
ty of  Hamilton  v.  Buck,  248 

FELLOW-SERVANT.— See  Master  aot)  Sbrvaijt. 

FORCIBLE  DETAINER. 
Demand. 

1.  Must  he  in  unitinff, — A  demand  in  writing  is  a  condition-precedent 
to  plaintifif  *s  right  to  recover  in  an  action  of  forcible  detainer.  Lehman 
V.  Whittington,  874 

2.  Right  to  possession, — ^A  plaintiff  in  forcible  detainer  must  show  a 
right  to  possession  of  the  premises.    Lehman  y.  Whittington,  374 

3.  Service  of— Proof,— There  must  be  proof  of  service  of  the  written 
demand  made  before  the  commencement  of  the  suit.  No  presumption 
of  its  being  served  arises  from  the  fact  that  such  demand  was  admitted 
in  evidence.    Lehman  v.  Whittington^  ^__      374 
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FRAUD.— See  Promissory  Notb. 
Generally. 

1.  In  procuring  signature. — ^Where  the  terms  of  a  contract  were 
agfteed  npon,  a  draft  of  the  contract  made,  and  one  of  the  parties  took 
the  draft  for  the  purpose  of  copyingr  it,  and  afterwards  returned  to  defen- 
dant with  a  copy  which  he  stated  to  him  was  a  correct  copy  of  the  origi- 
nal draft,  but  in  which  other  terms  had  been  surreptitiously  inserted,  and 
the  defendant  sigfned  it  without  reading  it  over  carefully,  the  defendant 
was  not  guilty  of  such  negligence  as  would  bar  his  right  to  set  up  a  fraud- 
ulent execution  of  the  contract.    Strong  v.  Linington,  4^*6 

2.  Not  presumed. — Fraud  is  never  presumed.  In  all  business  trans- 
actions good  faith  is  presumed  until  the  contraiy  is  shown.  Johnston  y. 
Worthington,  322;  Towle  v.  Lamphere,  399 

FREEHOLD.— See  Appeals. 


gambling  contract.— See  Contracts. 
GENERAL  ISSUE.— See  Pleading. 

HIGHWAYS.— See  Roads  and  Bridges. 

HUSBAND  AND  WIFE. 
Generally. 

1.  Presumption  as  to  ownership  of  property, — ^In  actions  at  law.  it 
is  a  presumption  of  the  common  law  that  the  husband  is  the  owner  of 
all  the  personal  property  in  the  possession  of  the  wife,  while  they  are  liv- 
ing together,  and  the  burden  is  upon  the  wife  to  oyercome  such  presump- 
tion.   Laing  y.  Day^  631 


INJUNCTION.-«ee  Chancery. 
Generally. 

1.  Dissolution. — A  failure  to  assess  damages  upon  the  dissolution  of 
an  injunction  is  no  bar  to  an  action  upon  the  injunction  bond  for  the  re- 
covery of  damages.    Linington  v.  Strong,  384 

INSTRUCTIONS. 
Generally. 

1.  As  to  damages. — ^In  an  action  of  trespass  for  breaking  in  and  car- 
rying away  goods,  an  instruction  that  if  the  jury  find  the  propeity  be- 
longed to  the  plaintiff,  they  were  bound  to  give  her  such  amount  as  would 
compensate  her  for  the  damage  sustained,  places  the  right  of  recovery 
solely  upon  the  right  of  property,  wholly  ignores  the  issue  under  the  plea 
of  not  guilty,  and  is  therefore  erroneous.    Sullitan  v.  Dee,  263 

2.  As  to  facts. — A  court  is  not  justified  in  instructing  the  jury  that 
any  alleged  fact  has  not  been  proved,  when  there  is  any  evidence,  how- 
ever slight,  tending  to  establish  it.    Stevens  v.  Snyder,  362 
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INSTRUCTIONS. 
G  EN  ERALL  Y — Continued. 

3.  BoBtd  on  nndence, — InstnictionB  sliould  be  based  on  evidence  m 
the  case.    Moon  y.  Jennings,  168;  Irwin  v.  Atkins,  221 

4.  Cannot  cure  error. — Errors  in  the  admission  of  improper  testimo- 
ny are  not  cored  by  instructions  to  the  jury  to  disregard  such  evidence. 
Dencer  v.  Parsons,  625 

5.  Conflicting  evidence. — YHiere  the  evidence  is  conflicting,  instruc- 
tions should  be  accurate,  and  should  not  assume  facts  as  proved  about 
which  there  is  a  contest.     Goodkind  v.  JRogan,  418 

6.  Misleading, — An  instruction  which  in  the  outset  states  the  rule  of 
damages  and  directs  the  attention  of  the  jury  to  their  assessment,  is  mis- 
leading; it  is  tantamount  to  a  direction  to  the  jury  to  proceed  at  once  to 
the  assessment  of  damages.    Felsenthal  v.  Block,  42-3 

7.  Must  not  assume  facts. — An  instruction  in  a  prosecution  for  an  as- 
sault with  deadly  weapons,  which  assumes  that  the  defendant  used  a 
deadly  weapon,  is  erroneous.     Wharton  v.  The  People,  232 

INSURANCE.— See  Corporations. 
Generallt. 

1.  Agent  for  both  parties. — ^The  policy  of  the  law  forbids  a  person 
acting  as  agent  for  both  insurer  and  insured,  and  if  he  so  act,  the  con- 
tract may  be  avoided  by  either  party.    People's  Ins.  Co.  v.  Paddon,  447 

2.  Contract — Requisites. — ^To  make  a  valid  contract  of  insurance, 
there  must  be  a  meeting  of  minds  at  the  same  time,  upon  the  subject- 
matter  of  the  insurance,  the  parties  thereto,  the  amount  of  insurance, 
the  limit  of  the  risk,  including  its  duration  in  point  of  time,  and  extent 
in  point  of  hazards  assumed,  the  rate  of  premium,  and  generally  upon 
all  the  circumstances  which  are  peculiar  to  the  contract  and  distinguish 
it  from  every  other,  so  that  nothing  remains  to  be  done  but  to  fill  up  and 
deliver  the  policy  on  the  one  hand,  and  pay  the  premium  on  the  other. 
People's  Ins.  Co.  v.  Paddon,  447 

3.  Parol  contract. — ^There  is  no  statute  in  this  State  affecting  the 
validity  of  a  vei'bal  contract  for  insurance,  and  the  common  law  presents 
no  impediment  to  the  making  of  such  contracts,  but  it  is  indispensable 
that  all  the  essential  requisites  of  such  contracts  should  be  complied  with. 
People's  Ins.  Co.  v.  Paddon,  447 

LiPB — Self-destruction. 

4.  Death  from  overdose  of  laudanum. — ^In  the  case  of  death  from  the 
effects  of  an  overdose  of  laudanum  taken  to  relieve  pain,  when  construing 
a  policy  exempting  the  company  from  liability  in  case  of  self-destruction, 
voluntary  or  involuntary,  the  ordinary  rules  of  negligence  do  not  apply. 
The  true  inquiiy  is,  whether  the  death  of  the  insured  was  the  result  of 
his  own  negligent  act,  or  whether  the  act,  under  all  the  circumstances, 
was  a  cuipable  one.    Mut.  Life  Ins.  Co.  v.  Laurence,  488 

INTEREST. 
Generally. 

1.    Counties  not  liable  for. — A  oouniy  is  not  liable  for  interest  upon  a 
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interest. 

G  EN  ERA  LLT — coti  tinued, 
claim  against  it,  where  the  cause  of  action  arose  purely  from  a  contract. 
County  of  Grundy  v.  Hughes,  i34 

2.  On  county  orders, — A  coaniy  board  has  power  to  enter  into  a 
binding^  agreement  for  the  payment  of  interest  when  it  is  making  an 
executory  contract  in  regard  to  a  subject-matter  with  reference  to  which 
a  duty  is  imposed  upon  the  county  authorities.  Bendleman  t.  County 
of  Jackson,  287 

3.  On  demand  note. — A  note  payable  on  demand  draws  interest  from 
the  time  of  demand.     Wallace  y,  Wallace,  69 

4.  When  allowed. — ^Where  premises  are  leased,  the  rent  to  be  paid 
monthly,  the  amount  thus  stipulated  to  be  paid  becomes  a  liquidated 
account,  and  interest  is  properly  allowable  on  the  sums  after  they  become 
due.     Westfihieago  Alcohol  Works  v.  Sheer ^  367 


JOINT  TORT-FEASORS. 
Generaixt. 

Contributum.—Th^  law  will  not  enforce  contribution  between  joint 
tort-feasors.    Rend  ▼.  C.  W.  D.  E'y  Co.,  517 

JUDGMENTS.— See  Administration  op  Estates. 
Generally. 

1.  Estoppel. — Where  a  cause  of  action  has  been  specifically  declared 
upon,  and  issue  is  taken  thereon,  and  such  issue  has  been  submitted  to 
and  passed  upon  by  the  court,  the  record  of  the  judgment  is  conclusive, 
and  the  parties  thereto  are  estopped  to  say  that  the  cause  of  action  has 
not  been  adjudicated.    Bisbee  v.  Woodbury,  336 

2.  Excessive, — ^The  amount  found  due  in  the  decree  being  in  excess 
of  that  shown  by  the  evidence,  the  cause,  is  reversed.  Manken  v. 
Wilson,  303;  Bellv.  Cherrie,  310 

3.  Insufficient  evidence. — ^The  evidence  being  insufficient,  the  judg- 
ment is  reversed.    Baker  v.  Rend,  409;  Strong  v.  Lord,  539 

4.  Setting  aside. — A  court  may  open  a  judgment  entered  by  confes- 
sion, upon  good  caiise  shown,  and  let  the  defendant  in  to  plead,  but  it 
has  no  authority  upon  such  showing  to  dismiss  plaintiff's  suit.  Millard 
v.  St.  Francis  Xavier  Academy,  841 

5.  When  a  bar. — ^A  judgment  upon  a  promissory  note  is,  as  between 
the  parties  to  the  record  and  their  privies,  conclusive  ajB  to  the  validity 
of  the  instrument.    Campbell  v.  Goodall^  266 

JURISDICTION.— See  Appeals. 

JURORS. 
Challenge. 

1.  Bias  against  liquor  seller.-— Where  a  juror  stated  that  he  would 
not  give  the  same  weight  to  the  testimony  of  one  engaged  in  the  liquor 
traffic  that  he  would  to  those  engaged  in  other  business,  he  is  incompe- 
tent.   Meaux  v.  Town  of  Whitehall^  173 
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JURORS. 
CuAiAJESQE,— Continued. 

2.  For  cause, — Where  a  juror  upon  hia  voir  dire  stated  that  in  case 
the  evidence  was  equally  balanced  he  would  find  against  the  defendant, 
he  is  not  a  competent  juror,  and  it  is  error  to  refuse  a  challenge  for  cause. 
Meaux  v.  Towtt  of  Whitehall,  ITo 

8.  Refusal  to  set  aside  for  cause, — An  error  in  refusing  to  sustain  a 
challenge  for  cause  is  not  cured  by  the  fact  that  the  defendant  afberwards 
challenged  the  jurors  peremptorily.  The  three  peremptory  challenges 
were  all  he  was  entitled  to,  and  in  consequence  he  was  compelled  to  take 
other  jurors  who  might  be  hardly  less  objectionable.  Meaux  v.  Town 
of  Whitehall,  173 

JUSTICE  OF  THE  PEACE.-See  Scirb  Facias. 
Appeals. 

1.  By  hyth  parties, — Where  both  parties  to  a  judgment  before  a  jus- 
tice of  the  peace  take  an  appeal,  but  to  different  courts,  the  court  in 
which  appeal  is  first  perfected  takds  exclusive  jurisdiction  of  the  case. 
Aldrich  v.  CUy  of  Polo,  45 


LANDLORD  AND  TENANT. 
Generally. 

1.  Damage  by  flooding  with  water. — ^There  is  no  implied  contract  on 
the  demise  of  real  estate  that  it  shall  be  fit  for  the  purposes  for  which  it 
was  let,  and  in  the  absence  of  an  express  contract  to  keep  the  premises 
in  repair,  the  landlord  cannot  be  made  liable  for  damage  caused  to  a  ten- 
ant by  water  from  an  uppsr  floor.    Mendel  v.  Fink,  378 

2.  Damages  to  under-tenant. — Evidence  of  damages  to  an  under-ten- 
ant of  a  tenant,  the  latter  not  having  been  obliged  to  pay  the  same,  is 
not  admissible  to  enhance  the  damages  in  an  action  between  the  tenant 
and  his  landlord  for  damages.    Mendel  v.  Fink,  378 

3.  Estoppel  to  deny  title, — ^The  lessee  having  enjoyed  the  premises 
under  the  demise  without  question  or  interruption,  should  not  now  be 
heard  to  deny  the  title  under  which  he  held.    Coppinger  v.  Artnstrong^ 

210 

4.  Location  of  demised  lands. — A  description  of  lands  in  an  instru- 
ment or  lease  is  not  imperfect  because  it  may  be  impossible  for  a  surveyor 
to  locate  such  lands  by  means  of  the  description  alone,  without  resorting 
to  some  means  of  information  outside  the  instrument  of  conveyance. 
Coppinger  v.  Armstrong,  210 

5.  Payment  of  rent. — Complainant  brought  his  bill  to  foreclose  a 
mortgage  upon  a  building  on  leased  ground,  alleging  that  defendant  had 
suffered  the  lease  to  be  forfeited  in  order  to  defraud  the  complainant,  and 
it  appearing  there  was  ground  rent  due  and  in  arrear,  it  was  error  to  de- 
cree a  foreclosure  and  sale  without  directing  i>ayment  of  the  ground  rent 
due.    Johnston  v.  Worthington,  322 

6.  When  landlord  liable. — In  order  to  make  a  landlord  liable  to  his 
tenant  for  such  iiguries,  it  must  be  shown  that  the  agencies  causing  the 
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LANDLORD  AND  TENANT. 
Generally — CotUinued. 
damage  were  under  the  management  of  the  landlord  or  his  agent,  and 
that  the  damage  arose  by  reason  of  the  unskillful  use  of  such  agencies. 
Mandelv.  Fink,  378 

Landlord. 

7.  Injury  resulting  from  defective  premises, — YHiere  a  landlord  rents 
premises  in  a  ruinous  and  dangerous  condition,  and  an  injury  results 
therefrom  to  a  third  person ,  the  landlord  is  liable.  Suffering  premises  to 
be  constructed  or  to  become  in  a  dangerous  condition  is  a  nuisance,  and 
if  the  landlord  demise  the  premises  in  that  condition,  he  is  liable  for  in- 
juries resulting  therefrom.    Eeichenhacher  v.  Pahmeyer,  217 

Lease. 

8.  By  corporation. — ^The  doctrine  that  corporations  cannot  make  con- 
tracts only  under  the  corporate  seal,  is  not  in  force  in  this  State.  Coppin-  - 
ger  v.  Armstrong,  210 

9.  Covenant  to  remove  rttbbish. — A  lease  of  a  quarry  contained  a 
covenant  that  the  tenant  should  remove  all  rubbish  and  spawls,  and  sur- 
render the  premises  in  as  good  condition  as  when  the  lease  was  granted. 
At  the  time  the  lease  was  assigned  to  appellee,  there  was  a  quantity  of 
rubbish,  left  by  a  foi-mer  tenant.  Held,  that  the  covenant  only  bound 
him  to  the  removal  of  such  rubbish  as  had  accumulated  by  reason  of  his 
own  use  of  the  premises.     Copping er  v.  Armstrong,  210 

10.  Extetision  to  another  tenant, — A  lease  covenanted  that  the  pei^ 
manent  improvements  were  to  remain  and  become  a  part  of  the  premises 
at  the  end  of  the  term,  and  that  the  buildings  should  not  be  removed  ex- 
cept by  written  consent  of  the  lessor,  which  should  be  given  upon  pay- 
ment of  all  rent  reserved.  Before  the  term  expired  the  lease  was  as- 
signed, and  the  landlord,  by  memorandum  on  the  lease,  agreed  to  extend 
the  lease  to  the  new  tenant  for  a  term.  A  new  lease  to  the  last  tenant 
was  afterwards  made.  Held,  that  the  transaction  would  be  regarded  as 
an  extension  of  the  original  lease,  and  the  lessor  had  only  a  lien  upon 
the  buildings  for  payment  of  rent,  and  it  was  error  to  decree  a  forelosure 
barring  the  lessee's  right  to  redeem  upon  payment  of  the  rent.  Rooney 
V.  Crary,  329 

LEVY. 
Generally. 

1.  Plea  of, — A  plea  by  a  surety  that  tlie  pisuntiff  had  attached  lands 
of  the  principal  maker  of  the  note,  and  that  such  levy  of  attachment  was 
still  pending,  presents  no  defense  to  an  action  of  sci,  fa.  against  the  sure- 
ty on  the  note.  Levy  upon  real  estate  is  not,  like  a  levy  upon  personal 
property,  a />rtma/act6  satisfaction.    Cassell  r,  Morrison^     _         175 

LOST  INSTRUMENTS.-See  Practice. 


MANDAMUS. 
Generally. 

1.    Discretionary  act, — Mandamus  will  not  lie  to  compel  trustees  of 
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MANI>AMUS. 
Gen  erally — Continued. 
schools  to  set  off  territory  from  one  school  district  to  another,  it  being  un" 
der  the  amended  act  of  1879  discretionary  with  them  whether  they  will 
do  so  or  not.     Trustees  of  Schools  v.  Kay,  30 

2.  }Vhen  allowed. — ^Mandamus  will  not  lie  where  the  rigfht  sou^rht  to 
be  enforced  is  doubtful.  The  party  resorting  to  this  writ  must  show  a 
clear  legal  right  to  have  the  thing  sought  by  it  done.  Johnson  y.  The 
People,  895 

MARRIAGE. 
Geneballt. 

1.  Presumption  as  to  legality. — When  it  is  shown  that  a  marriage 
has  been  consummated  in  accordance  with  the  forms  of  law,  it  is  to  be 
presumed  that  no  legal  impediments  existed  to  the  parties  entering  into 
matrimonial  relations,  and  the  fact,  if  shown,  that  either  or  both  the 
parties  have  been  previously  married,  and  had  at  a  former  time  a  wife 
or  husband  living,  does  not  destroy  the  prima  facie  legality  of  the  last 
marriage.    Harris  v.  Harris,  57 

2.  Presumption  must  be  overcome  by  proof, — In  such  case  the  pre- 
sumption is  that  the  former  marriage  has  been  legally  dissolved,  and  the 
burden  of  showing  that  it  has  not,  rests  upon  the  party  seeking  to  im- 
peach the  last  marriage.    Harris  y.  Harris,  57 

8.  Presumption  of  legality  of  marriage  stronger  than  that  ofcohtin  u- 
ance  of  life. — After  a  lapse  of  time,  even  less  than  nine  years,  the  law 
treats  the  presumption  of  the  legality  of  the  second  marriage  as  over- 
coming that  of  the  continuance  of  life,  requires  direct  proof  that  the 
former  husband  or  wife  was  living  at  the  date  of  the  second  marriage. 
Harris  v.  Harris,  57 

MASTER  AND  SERVANT. 
Fellow-sebvant. 

1.  When  action  against  master  tcill  not  lie. — An  action  will  not  lie 
by  a  servant  against  his  masker  for  an  injury  sustained  by  reason  of  the 
negligence  of  his  fellow-servant  in  the  same  line  of  employment,  where 
the  employer  has  exercised  due  care  in  the  selection  of  such  fellow-servant. 
Kranz  v.  White,  583 

Gbneraixt. 

2.  Hazardous  employment. — An  employe  engaged  in  an  employment 
known  to  be  dangerous,  is  bound  to  exercise  a  corresponding  degree  of 
care  in  respect  to  his  own  personal  safety.    C,  B.  dt  Q.  H.  R.  Co.  v.  Avery, 

133 

3.  Liability  of  employer. — It  seems  that  if  the  railroad  company  per- 
mitted the  car  in  question  to  be  run '  into  the  jtird  in  a  damaged  and 
dangerous  condition,  for  so  many  consecutive  days,  that  the  company  in 
the  exercise  of  a  high  degree  of  care  might  have  known  of  its  dangerous 
condition  in  time  to  avoid  an  injury  therefrom,  and  that  its  duties  in  this 
respect  were  neglected,  it  would  be  liable  to  an  employe  for  damage 
occasioned  thereby,  notwithstanding  the  car  was  owned  by  another  com~ 
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MASTER  AND  SERVANT. 
GKHWRAJAJY^Continued. 
pany  whose  duty  it  was  to  repair  it.    €.  B,dt  Q.  R,  R,  Co.  v.  Avery,  133 

4.  Negligence  inproviding  machinerg, — As  between  an  employer  and 
a  person  operating  machineiy  or  a  fellow-seryant,  the  ^t  that  the  ma- 
chine exploded  is  not  prima  fctcie  evidence  of  negligence.  Kranz  y. 
White,  583 

Master. 

5.  Duty  to  provide  safe  machinery, — As  between  employer  and  em- 
ploye, the  law  imposes  upon  an  employer  only  the  obligation  to  use 
reasonable  and  ordinary  care  and  diligence  in  providing  suitable  and 
safe  machinery,  and  in  selecting  and  retaining  in  his  employ  competent 
and  skillful  employes.    Kranz  v.  White,  583 

6.  Must  have  knowledge  of  defect  in  machinery. — Where  an  employe 
suffers  injuiy  by  means  of  a  defect  in  machineiy  fumished  by  his  em- 
ployer, knowledge  of  such  defect  must  be  brought  home  to  the  employer, 
or  it  must  appear  that  he  was  ignorant  of  the  same  through  his  own 
negligence  or  want  of  care.    Kranz  v.  White,  583 

MORTGAGES. 

ASSIGNMBNT. 

1. — Defenses  against  assignee, ^^origtigeB  and  deeds  of  trust  are 

non-negotiable  choses  in  action,  and  when  assigned  the  assignee  takes 

them  subject  to  the  same  defenses  to  which  they  are  subject  as  between 

the  original  parties.    Jenkins  v.  Bauer,  634 

Generally. 

2.  Adverse  interest, — In  ax>roceeding  to  foreclose  a  mortgage,  an  ad- 
verse claim  of  title  in  no  way  connected  with  the  mortgagee,  as  a  tax 
title,  cannot  be  considered  by  the  court.    Gage  v.  Board  of  Directors^ 

410 

3.  Joint  mortgagors. — One  of  the  makers  of  a  joint  and  several  obli- 
gation for  the  payment  of  money,  secured  by  their  joint  mortgage  upon 
land  owned  by  them  as  tenants  in  common,  cannot  upon  payment  by 
him  of  one- third  of  the  amount  due,  compel  the  mortgagee  when  he  files 
his  bill  to  foreclose,  to  first  resort  to  the  undivided  two-thirds  interest  of 
his  co-tenants  to  satisfy  the  unpaid  balance,  before  subjecting  the  entire 
estate  covered  by  the  mortgage  to  such  payment.  SchoenewaXd  v.  Die- 
den,  3^ 

4.  Possession  of  motigaged  premises. — A  defendant  is  entitled  to 
possession  of  the  mortgaged  premises  until  the  time  for  redemption  ex- 
pires and  the  master's  deed  is  executed.    Kihlholz  v.  Wolff,  371 

5.  Release, — ^A  release  of  a  trust  deed  executed  and  acknowledged  in 
due  form  of  law,  by  the  party  authorized  to  make  it,  is  prima  fade 
valid,  but  it  may  be  proved  to  have  been  made  by  accident,  mistake  or 
fraud.  The  mere  fact  that  the  debt  is  outstanding  and  unpaid  cannot 
of  itself  be  regarded  as  presumptive  evidence  of  fraud  or  aa  tending  to 
establish  accident  or  mistake.    Battenhausen  v.  Bulloch,  312 

6.  Showing  amount  of  indebtedness. — Whether  the  record  of  a  mort- 
gage which  fails  to  disclose  the  amount  of  the  debt  secured  is  no  notice 
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mortgages. 

GkkemxUjY— Continued. 
of  an  incumbrance  to  a  subsequent  bona  flde  purchaser  <yf  the  land  for 
yalue,  is  not  decided.    Batienhausen  y.  Bullock^  812 

NEGLIGENCE.— See  Railboads. 
Comparative. 

1 .  Gro88  and  sUghi. ^The  rule  is  that  a  plaintiff  who  has  been  gr^ilty 
of  negligence^  contributing  in  a  slight  degree  to  the  injury,  may  recover 
of  a  defendant  who  has  been  grossly  negligent;  but  in  such  case  the 
negligence  of  the  plaintiff  must  be  slight  and  that  of  the  defendant 
gross  in  comparison,  and  both  the  terms  *' gross  "  and  *' slight,"  or  their 

,       equivalent,  should  be  used  in  every  instruction  that  attempts  to  lay  down 
the  rule.     C.  B.  <0  Q,  R.  E.  Co,  v.  Averif,  183 

2.  Want  of  ordinate  care, — ^The  term  **  want  of  ordinary  care,"  used 
in  an  instruction  upon  the  rule  of  comparative  negligence,  is  not  equiva- 
lent to  the  term  "  gross  negligence."    C.  B,  dt  Q,  R,  R.  Co.  v.  Avery,  Vi& 

Generally. 

3.  A  question  for  the  jury. — ^The  question  whether  the  negligence  of 
the  plaintiff  was  slight  and  that  of  the  defendant  gross  in  comparison, 
is  peculiarly  within  the  province  of  the  jury  to  determine,  but  it  should 
be  submitted  under  instructions  which  fairly  state  the  rule  and  do  not 
tend  to  mislead  them.    C.  dt  A.  R.  R.  Co.  v.  Robinson,  140 

4.  Care  of  children. — Where  a  child  of  tender  years  is  left  by  its 
mother  in  the  care  of  another  person,  such  person  must  be  charged  with 
the  duty  of  exercising  reasonable  care  for  its  safety,  and  if  for  the  want 
of  such  care  the 'child  is  killed,  there  can  be  no  recovery  by  the  next  of 
kin.    C.  dt  N.  W.  Ry.  Co.  v.  Schumilowsky,  613 

5.  No  presumption. — In  actions  for  damages  by  reason  of  negligence 
of  the  defendant,  there  is  no  presumption  of  negligence,  and  the  burden 
is  upon  the  plaintiff  to  show  reasonable  care  on  his  part,  and  that  the 
injury  arose  from  the  negligence  of  the  defendant.  C.  d^A.R.R.  Co.  v. 
Robhismi,  140 

6.  Prima  facie  evidence  of. — As  between  an  employer  and  a  person 
operating  machinery,  or  a  fellow-servant,  the  fact  that  the  machine  ex- 
ploded is  not  prima  facie  evidence  of  negligence  against  the  employer. 
Kranz  v.  White,  583 

7.  Sidewalks. — It  is  gross  negligence  for  a  person  to  step  off  the  in- 
ner edge  of  a  sidewalk  without  first  making  an  investigation  as  to  the 
condition  of  the  ground  beneath  or  the  distance  to  it.  City  of  Monmouth 
V.  Sullivan,  50 

NEW  TRIALS.— See  Practice. 
Generally. 

1.  Jurisdiction  in  chancery. —If  it  appears  that  the  judgment  com- 
plained of  is  uivjust,  and  that  the  party,  in  good  faith,  has  employed  the 
means  given  him  by  the  law  to  assert  his  rights,  and  has  been  active 
and  vigilant  in  his  efforts  to  make  his  defense,  and  is  prevented  by  cir^ 
cumstances  he  is  unable  to  control,  equity  will  grant  him  a  new  trial. 
Beveridge  v.  Heuaitt,  467 
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NOTICE*— See  Surety. 

OFFICER.--See  StiSBiFV. 

ORDINANCES. 
Genbballt. 

1.  Justification, — ^In  an  action  for  iiyuziefl  resolting  from  a  ooUimoii 
between  appellant*s  team  and  the  street  car,  the  fact  that  an  ordinance 
of  the  city  gave  the  street  car  the  right-of-way,  is  no  justification.  It 
was  appellee's  duiiy  to  avoid  a  collision,  and  seek  a  remedy,  if  defflre^-i, 
against  appellants  for  violation  of  the  ordinance.  Bend  v.  C.  W.  D.  R*y 
Co,,  617 

Violation. 

2.  Consolidation  of  several  offenses.—ln  actions  for  violation  of  an 
ordinance,  each  successive  violation  may  be  treated  as  a  distinct  cause  of 
action,  and  the  complainant  is  not  bound  to  consolidate  the  causes  of  ac- 
tion to  such  an  extent  that  the  combined  penalties  would  exceed  the  ju- 
risdiction of  a  justice  of  the  peace.    Town  of  Whitehall  v.  Meaux,  182 

PARTNERSHIP. 
Generallt. 

1.  Claim  for  services  of  partner, — ^Independent  of  a  special  agree- 
ment therefor,  one  partner  cannot  recover  from  the  partnership  estate 
compensation  for  services  rendered  by  him  in  the  partnership  business; 
and  if  there  be  such  an  agreement,  and  no  price  fixed,  he  can  recover 
only  80  much  as  his  services  are  reasonably  worth.    Strattan  v.  Tabb^ 

225 

2.  Contribution  to  capital  stock. — One  partner  cannot  be  allowed  to 
take  from  the  firm  property  goods  to  a  large  amount  for  his  own  use,  and, 
as  against  the  general  creditors  of  the  firm,  set  off  his  contribution  to  the 
capital  stock  against  a  claim  for  the  goods  so  taken.    Strattan  v.  Tahb, 

225 

3.  Jurisdiction  of  county  court, — ^When  the  county  court  has  ac- 
quired jurisdiction  of  a  partnership  estate  under  the  law  relating  to  as- 
signments for  the  benefit  of  creditors,  it  has  power  to  hear  and  adjust  a 
claim  between  partners  growing  out  of  the  firm  business.  Strattan  v. 
Tabb,  225 

4.  Rights  of  partner  and  creditors, — Upon  an  assignment  of  a  part- 
nership for  the  benefit  of  creditors,  an  individual  partner  cannot  prove  a 
claim  against  the  joint  estate  in  competition  with  the  creditors  of  the 
firm.    Strattan  v.  Tabb,  225 

5.  Statements  of  partner.^-The  statements  of  one  party  that  another 
is  a  partner  with  him  in  a  certain  transaction,  made  in  the  absence  of 
the  other,  is  not  evidence  tending  to  establish  a  joint  liability.  Bever- 
idge  v.  Hewitt^  467 

PAYMENT. 
Application. 

1.    When  by  cotirf.— Where  neither  debtor  nor  creditor  makes  spedfio 
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PAYMENT. 
Application — Continued, 
application  of  payments  to  any  particular  itenui  of  indebtedness,  the 
law  will  appropriate  the  payment  in  the  way  most  advantagneous  to  the 
the  creditor.  Thus,  if  there  are  two  debts,  one  secured  and  the  other 
unsecured,  application  will  be  made  to  the  latter;  or  where  one  security 
is  more  precarious  than  the  other,  the  law  will  apply  the  payment  to  the 
one  the  security  for  which  is  most  precarious.  Bowen  t.  FridUy,  595 
Generally. 

2.  Duress, — ^There  was  a  dispute  between  the  parties  as  to  the 
amount  due  appellee.  Bemg  pressed  by  a  creditor  for  a  debt  owing  him, 
appellee  settled  with  appellant  for  a  sum  named,  and  drew  an  order 
therefor  in  favor  of  such  creditor  upon  appellant,  who  accepted  the 
same  and  afterwards  paid  it.  Appellee  signed  said  order  with  these 
words  added:  *'I  sign  under  the  compulsory  note  to  pay  my  just  bills 
due  Mr.  John  F.  Weare.*'  Held,  a  full  discharge  and  satisfaction  of  the 
account  between  appellant  and  appellee.  There  was  no  compulsion  or 
dui-ess  sufficient  to  warrant  appellee  in  disregarding  the  settlement  thus 
made.    Ritchie  v.  Chei  est,  584 

PLEADING.       ' 
Allegation  and  proof. 

1.  Must  correspond, — ^The  court  finds  that  the  contract  as  set  out  in 
the  declaration  materially  varies  from  that  established  by  the  evidence, 
hence  the  plaintiff  is  not  entitled  to  recover.  ///.  Female  ColL  v.  Per- 
ty,  188 

Averments. 

2.  In  action  for  bounties, — In  an  action  against  a  county  to  recover  a 
bounty  for  enlistment  of  soldier,  an  averment  in  the  declaration  thai  the 
enlistment  was  made  under  the  call  mentioned,  and  credited  to  the  quota 
of  the  county,  is  sufficient.     County  of  Grundy  v.  Hughes,  H 

3.  Plea  of  no  consideration.— To  an  action  on  a  promissory  not«  by 
an  assignee,  a  ple^  of  no  consideration  is  bad  on  demurrer  if  it  fails  to 
aver  that  the  note  was  assigned  after  its  maturity.    Cassell  v.  Morrison, 

175 
Generally. 

4.  Averments  admitted.— It  is  a  familiar  rule  that  every  allegation  in 
a  declaration  which  is  not  denied  by  plea,  is  by  implication  admitted  to 
be  true.  So  an  allegation  that  plaintiff  was  seized  in  fee,  if  not  denied 
by  plea,  is  not  put  in  issue,  and  no  proof  is  required  to  sustain  it.  Cop- 
pinger  v.  Armstrong,  210 

5.  General  tMU«.— Where  a  plaintiff  declares  generally  upon  the 
common  counts,  the  defendant  may  do  likewise  and  plead  non  assumpsit, 
and  under  this  issue  may  introduce  any  evidence  to  meet  the  case  made 
by  the  plaintiff  in  his  evidence.    Campbell  v.  Goodall,  266 

6.  In  abatement,— k  plea  in  abatement  must  be  interposed  at  the  ear- 
liest opportunity;  it  comes  too  late  after  pleading  to  the  declaration.  Sul- 
Uvanw.Dee,  263 
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practice. 

DePAUIiT. 

1.  Counter-afflHatUs, — A  motion  to  set  aside  a  default  sfaonld  be 
determined  on  expatie  affidayits,  and  counier-atiidavits  are  not  admis- 
sible.    Thelin  y.  TheHn,  ^l 

£XCBPTI0178. 

2.  Bill  of.— The  fact  tliat  the  bill  of  exceptions  states  that  all  the  ev- 
idence heard  on  the  trial  is  gvven,  is  sufficient,  though  such  statement 
may  not  be  found  in  the  usual  place,  or  made  according  to  the  usual  for- 
mula.   S.  E.  dt  S.  E.  R.  R.  Co.  v.  Peters,  360 

8.    Bill  of. — ^Where  the  bill  of  exceptions  £uls  to  show  that  exeejytionB 

were  taken  to  the  rulings  of  the  court  below,  the  findings  of  the  court 

below  cannot  be  inquired  into.    Hartford  Fire  Ins,  Co.  v.  City  of  Paris, 

181 
Genbrallt. 

4.  Admissions, '^AdmieaonB,  including  l^ose  made  by  attomeys  of 
record,  bind  the  parties  in  all  matters  relating  to  the  progress  of  the 
cause;  but  th^  must  be  distinct  and  formal,  and  made  for  the  express 
purpose  of  alleviating  the  stringency  of  some  rule  of  practice,  or  of  dis- 
pensing with  the  formal  proof  of  some  fact,  at  the  trial.  In  such  cases 
they  are  generally  conclusive,  and  may  be  given  in  evidence,  even  upon 
a  new  trial.     Toum  of  Carthage  v.  Buckner,  152 

5.  Competency  of  evidence. — ^The  competency  of  evidence  admitted  by 
consent  cannot  afterwards  be  called  in  question.  West  Chicago  Alcohol 
Works  V.  Sheer,  367 

6.  Computation  of  interest  hy  untness. — It  is  not  error  to  allow  a  wit- 
ness to  testify  as  to  the  amount  of  interest  due  by  his  own  computation. 
The  jury  are  not  bound  by  such  computation.  West  Chicago  Alcohol 
Works  ^.  Sheer,  367 

7.  Conflicting  evidence, — ^Where  the  evidence  is  conflicting,  the  court 
will  not  interfere  with  the  finding  of  the  jury,  unless  the  verdict  is  man- 
ifestly against  the  preponderance  of  the  evidence.  West  Chicago  Alco- 
hoi  Works  v.  Sheer,  367 

8.  Cross- errors. — Objection  by  appellee  that  no  sufficient  foundation 
was  laid  for  the  admissiim  of  a  copy  of  record  in  evidence,  cannot  be 
raised  in  this  court  without  assigning  a  cross-error  for  that  purpose. 
Battenhausen  v.  Bullock,  312 

9.  Defenses  under  general  issue. — In  assumpsit  upon  a  sealed  instru- 
ment, fraud  in  procuring  its  execution  may  be  shown  under  the  plea  of 

.    the  general  issue.    Strong  v.  Linington,  436 

10.  Delay  in  entering  judgment. — ^The  practice  of  delaying  the  decision 
of  a  case  for  a  long  time  after  it  has  been  submitted  is  objectionable,  but 
is  not  sufficient  ground  for  reversal.    Ditch  v.  Trustees,  294 

11 .  Evidence  tending  to  prove  issue, — If  the  evidence  tends  to  support 
pUuntifiTs  cause  of  action,  it  must  go  to  the  jury,  and  it  is  error  for  the 
court  on  motion  to  exclude  it.     Waller  v.  Carter,  511 

12.  Exceptions  to  master's  report, — Where  the  order  of  reference  ex- 
pressly directed  the  master  not  to  consider  the  subject  of  usury,  it  would 
have  been  nugatory  to  offer  evidence  before  him  upon  that  question^  or 
to  interpose  exceptions  on  the  ground  of  his  refusal  to  disobey  the  express 
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QsNEiiALLT — Continutd, 
mandate  of  the  coart,  and  a  party  is  not  therefore  precluded  from  raising 
snch  objection  in  this  court  This  rule  is  not  changed  by  the  &ct  that 
the  trial  court  in  its  decree  m^y  ha7e  found  as  a  fact  that  there  was  no 
usury,  for  in  such  a  case  the  Appellate  Court  would  examine  the  proofs 
as  to  such  finding.    Jenkine  y.  Bauer,  634 

13.  Ittstruetions, — A  court  is  not  justified  in  instructing  the  jury  that 
any  alleged  fact  has  not  been  proved,  when  there  is  evidence,  however 
slight,  tending  to  establish  it    Stevens  v.  Snyder^  362 

14.  Judgment  by  default, — Entering  finsd  judgment  upon  default 
against  one  defendant  while  pleas  of  a  co-defendant  are  undisposed  of,  is 
erroneous.    Fulford  v.  Block,  284 

15.  Objection  to  testimony. — An  objection  to  the  introduction  of  testi- 
mony cannot  be  made  for  the  first  time  in  this  court.  McDaniel  v, 
Brifan,  273 

16.  Papers  taken  by  jury. — A  -written  stipulation  of  fact  read  in  evi- 
dence, and  the  ordinances  of  the  town  also  read  in  evidence,  are  proper 
papers  to  be  taken  by  the  jury  on  retiring  to  cox^uder  their  verdict 
Town  of  Carthage  v.  Buckner,  152 

17.  Plea  denying  execution  of  note. — A  plea  denying  the  execution 
of  the  note  sued  on,  casts  the  burden  of  proof  upon  the  plaintiff  to  prove 
that  fact  as  at  common  law.     Wallace  v.  Wallace,  69 

18.  Proof  of  ordinance. — ^Where  the  claim  for  recovery  is  based  upon 
the  ground  that  the  train  was  running  at  a  higher  rate  of  speed  than 
that  allowed  by  the  ordinance  of  a  city,  such  ordinance  must  be  put  in 
evidence  and  made  part  of  the  record.  C.  &  N.  W.  R*y  Co.  v.  Shumi- 
lowsky,  613 

19.  Stipulations. — A  stipulation  to  waive  a  jury  and  submit  a  cause 
to  the  court,  has  no  force  after  the  trial  in  which  such  stipulation  is  made. 
When  a  cause  is  remanded  from  an  appellate  court  for  another  trial, 
both  parties  are  restored  to  their  original  right  of  trial  by  jury.  Town 
of  Carthage  v.  Buckner,  152 

In  Appbiaate  Court. 

20.  Appearance  that  waives  service  of  process. — An  appearance  in 
this  court  for  the  purpose  of  making  a  motion  ior  a  rule  upon  plaintiff  in 
error  to  file  a  sufficient  bond,  and  for  leave  to  attach  a  jurat  to  an  affida- 
vit then  on  file,  and  submitting  to  the  judgment  of  the  court  upon  such 
motions,  is  such  an  appearance  as  brings  the  defendant  in  error  into, 
court,  and  service  of  process  is  unnecessary.    Long  v.  Trahue,  132 

In  Chancbrt. 

21.  Evidence  before  master. — ^Where,  upon  a  reference  to  a  master, 
the  order  of  reference  did  not  include  the  question  of  the  value  of  certain 
property  in  dispute,  proof  of  the  value  having  been  before  heard  in  open 
court  it  was  error  to  allow  evidence  of  such  value  to  be  given  before  the 
master,  and  take  his  report  thereon.    Eraser  v.  Ritchie,  554 

Lost  instrument. 

22.  Proof  of  loss. — ^When  the  destruction  of  an  instrument  is  not 
Vol.  VIU.         4» 
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Lost  instrument — Continued. 
conclusively  shown,  it  is  the  dut^  of  the  party  to  show  that  he  has  made 
diligent  search  in  all  places  where  it  has  usually  been  kept  or  would  be 
likely  to  be  found.    Loewe  v.  Reismann,  525 

28.  Ft  oof  under  common  counts, — Where  the  instrnments  cannot 
be  introduced  and  surrendered  or  accounted  for  in  coort,  no  recovery 
can  be  had  under  the  common  counts,  upon  |Mroof  of  the  consideration 
of  the  notes,  except  upon  the  same  measure  of  proof  as  to  their  loss  as 
would  warrant  a  recoveiy  upon  a  special  count.    Loewe  y.  Beismann^ 

625 

24.  Suit  on, — Proof  of  the  loss  or  destruction  of  an  instrument  sued 
on  is  not  to  go  to  the  jury,  but  is  addressed  to  the  court  for  the  purpose 
of  establishing  the  right  of  the  party  to  introduce  secondary  evidence  of 
the  contents  of  the  lost  paper.    Loewe  v.  Reismann,  525 

New  Tkial. 

25.  Meritorious  defense, — AflSdavits  in  support  of  a  motion  for  new 
trial  should  show  a  meritc  ri:>us  defense.    Linington  v.  Strong,         384 

26.  Sickness  of  counsel. — An  aflBdavit  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  sickness  of  counsel,  should  also  show  some- 
thing to  excuse  the  absence  of  the  parties  themselves.  Linington  v. 
Strong,  384 

Service  op  process. 

27.  Affidavit  of  non-residence. — Where  an  affidavit  of  non-residence 
of  the  defendant  fails  to  comply  with  the  statute,  the  court  acquires  no 
jurisdiction  over  the  person  of  the  defendant,  and  a  decree  rendered 
against  him  is  void.    Hartung  v.  Hartung,  156 

28.  By  publication — Affidavit. — ^To  give  the  court  jurisdiction  in 
chancery,  so  that  a  personal  decree  may  be  rendered  against  an  absent 
defendant,  there  should  be  a  compliance  with  the  statute  in  respect  to 
the  affidavit  required.  It  should  aver  in  the  language  of  the  statute 
that  upon  diligent  inquiry  the  place  of  residence  of  the  defendant  could 
not  be  ascertained,  or  should  give  such  facts  as  will  show  that  diligent 
inquiry  has  been  made  and  the  defendant  could  not  be  found.  Hartung 
V.  Hartung^  156 

PRACTICE  IN  CHANCERY.— See  Practice. 

presumptions.    . 

Generally. 

1.  As  to  legality  of  marrw^«.— Where  a  second  marriage  ia  consum- 
mated between  parties,  the  law  presumes  there  existed  no  impedimi^nt 
existing  at  the  time  of  such  marriage,  why  the  parties  oodd  not  legally 
contract;  and  where  it  is  shown  there  was  a  former  maniage,  the  law 
will  presume  such  former  marriage  was  legally  dissolved.  So,  also,  after 
a  lapse  of  time  of  even  less  than  nine  years,  the  presumption  of  legality 
of  the  second  marriage  is  greater  than  the  presumption  of  the  oontina- 
ance  of  life,  and  direct  proof  will  be  required  that  the  former  husband  or 
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Gekerallt — Continued, 
wife  was  living  at  the  time  of  the  seoond  marriage.    HarriB  y.  J7am>, 

67 

2.  Husband  owner  of  %cife*8  property, — In  actione  at  law  it  ia  a  pre- 
Bumption  of  the  common  law  that  the  hasband  is  the  owner  of  all  the 
personal  property  in  the  possession  of  the  wife,  while  they  are  living 
together,  and  the  burden  of  proof  is  upon  her  to  show  that  the  property 
is  her  own  within  the  statute  of  1861.    Laing  v.  Day,  681 

8.  Negligence, — In  actions  for  injuries  occasioned  by  the  negligence 
of  the  defendant,  there  is  no  presumption  of  negligence;  but  the  plain- 
tiff must  show  reasonable  care  on  his  part,  and  negligence  on  the  part 
of  the  defendant    C,  <it  A,  R.  R.  Co,  y,  Robinson,  140 

4.  Of  Ownership,— Proof  of  actual  possession  by  a  penon  dabning 
title  in  fee,  is  presumptive  evidence  of  title  in  actions  for  injury  to  the 
inheritance,  and  casts  the  burden  of  rebutting  the  presnmption  upon  the 
party  contracting  the  title.    Coppinger  v.  Armstrong^  210 

PRINCIPAL  AND  SURETY.— See  Levy. 

PROCESS.— See  Cobporatiohs. 
Genebally. 

1.  Return  of  oj^lcw.— The  return  of  a  constable  is,  as  between  the 
parties,  conclusive,  and  cannot  be  contradicted  by  parol  evidence. 
Leitch  V.  CoUon,  459 

2.  Service, — Where  service  was  made  by  leaving  a  copy  with  a  mem- 
ber of  the  family  of  defendant.,  and  the  return  failed  to  show  that  it 
was  at  the  usual  place  of  abode  of  the  defendant,  or  that  the  officer  ex- 
plained to  such  person  the  contents  of  the  writ,  the  service  was  fatally 
defective,  and  the  court  had  no  jurisdiction  of  the  penon  of  the  defend- 
ant.   Hesslery,  Wright,  229 

PROMISE  TO  PAY  DEBT  OF  ANOTHER.— See  Evidbncb. 

PROMISSORY  NOTE.— See  Surety,— Corporations. 
Consideration. 

1.  Plea. — ^To  an  action  on  a  promissory  note  by  an  assignee,  a  plefi 
of  no  consideration  is  bad  on  demurrer  if  it  fails  to  aver  that  the  note  was 
signed  alter  maturity.     CiMsell  v.  Morrison,  175 

2.  Release  of  right-of-way. — ^Where  a  grantor  conveyed  land,  there 
being  a  right-of-way  leading  to  it,  and  the  right-of-way  being  in  dis- 
pute, a  note  given  to  procure  a  release  of  such  right-of-way,  is  based  upon 
a  sufficient  consideration.    Mclntyre  v.  Robinson,  115 

Generally.  \ 

3.  Alteration — Recovery  on  original  debt, — If  the  holder  of  a  note 
fraudulently  makes  a  material  alteration  in  its  terms,  he  cannot  recover 
on  the  note  or  the  original  debt;  but  an  alteration,  although  material, 
if  not  made  with  an  intent  to  deceive,  will  not  prevent  a  reooveiy  for 
the  original  debt,  even  if  the  note  cannot  be  used  as  evidence.  Wallace 
V.  Wallace,  69 
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4.  Fraud. — Where  there  (b  no  fraud  on  the  part  of  the  payee  of  a 
note,  his  rif^hts  cannot  be  affected  by  any  fraud  practiced  between  the 
makers.  The  note  is  void  only  when  the  payee  participates  in  or  has 
knowledge  of  a  fraud  before  he  receives  the  instrument.  Fulford  t. 
Block,  284 

5.  Overdue  note, — A  party  taking  a  note  that  is  overdue  is  put  upon 
inquiry,  and  is  chargeable  with  all  the  facts  such  inquiry  would  develop. 
Jenkins  v.  Bauer,  634 

6.  Plea  denying  execution, — A  verified  plea  denying  the  execution 
of  the  note  puts  the  plaintiff  upon  proof  of  the  execution  as  at  common 
law,  and  the  burden  of  proof  upon  that  issue  is  upon  him  throughout 
the  entire  case.     Wallace  v.  Wallace,  69 

7.  Signing  after  delivery, — ^Where  a  third  person  signs  a  note  after 
it  has  been  delivered  by  the  maker  to  the  payee,  he  becomes  a  surety  or 
guarantor,  and  his  undertaking  must  be  supported  by  a  new  or  independ- 
ent consideration.     Cassell  v.  Morrison,  175 

8.  Signing  hy  another — Authority, — It  appearing  by  the  testimony 
that  the  name  of  the  defendant  was  signed  by  another  person,  the  bur- 
den of  proof  was  then  upon  the  plaintiff  to  show  that  it  was  so  signed 
by  authority  of  the  defendant.     Wallace  v.  Wallace,  69 

9.  Signing, — Where  a  person  signs  an  instrument  without  reading* 
it  or  asking  to  have  it  read,  and  without  any  inquiry  or  information  as 
to  its  contents,  he  must  suffer  the  consequences  of  his  own  negligence. 
Fulford  V.  Block,  284;  Strong  v.  Linington,  436;  Wheeler  <ft  Wilson 
Mfg.  Co.  V.  Long,  463 

10.  Sufficiency  of  evidence, — Where  it  appears  the  note  in  question 
was  signed  in  defendant's  name  by  another  person,  it  was  only  necessaiy 
for  defendant  to  prove  want  of  authority  for  such  signing  by  a  prepon- 
derance of  testimony;  not,  as  in  a  criminal  case,  to  satisfy  the  jury  be- 
yond a  reasonable  doubt.     Wallace  v.  Wallace^  69 

Interest. 

11.  On  demand  note. — A  note  payable  on  demand  draws  interest  from 
the  time  demand  is  made.    Wallace  v.  Wallace^  69 


RAILROADS.— See  Common  Carrikbs. 
Cbossinq  Track. 

1.  Care  required. — It  is  the  duty  of  persons  about  to  cross  a  railroad 
track  to  look  about  them  and  see  if  there  is  danger;  not  to  go  recklessly 
upon  the  road,  but  to  take  ptoper  precautions  themselves  to  avoid  acci- 
dent.    Qarland  v.  C,  dt  X,  W,  R'y  Co.,  571 

2.  Person  crossing  need  not  stop. — It  cannot  be  laid  down  as  an  ar- 
bitrary rule  that  a  person  about  to  cross  a  railroad  track  need  not  stop  as 
well  as  look  and  listen,  before  crossing,  but  he  is  required  to  exercise  a 
degree  of  care  proportioned  to  the  danger  of  the  situation.  Garland  v. 
C.  dt  N.  W.  B'y  Co.,  '  571 

3.  Signals. — ^It  is  the  duty  of  a  person  approaching  a  railroad  cross- 
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RAILRpADS. 
Crossing  Track — Continued, 
ing  to  carefully  look  out  for  approachinfp  trains,  although  the  signal b  re' 
quired  by  law  are  not  given,  and  it  is  gross  negligence  to  omit  this  pre- 
caution.    Cdt  A,  R,  R.  Co,  V.  Robinson,  140 

4.  View  obscured  hy  other  trains. — The  fact  that  the  view  of  the 
track  may  have  been  obscured  by  other  cars  left  standing  on  a  side-track, 
does  not  lessen  the  caution  required  of  a  person  attempting  to  cross,  but 
imposes  upon  him  the  duty  of  exercising  a  higher  degree  of  diligence. 
Garland  v.  C.  <t  N.  W.  R'y  Co,,  671 

Generally. 

5.  Damages, — ^In  an  action  for  damages  arising  from  a  direct  physical 
ii^jury  to  plain liif*s  dwelling  by  reason  of  runi^jing  railroad  trains,  evi- 
dence of  the  general  depreciation  in  value  of  plaintiff's  property  is  not 
admissible,  unless  the  witness  is  able  to  distinguish  between  such  dam- 
ages as  were  the  result  of  the  injury  complained  of,  and  such  as  arose 
from  general  causes.    C.  dt  E,  I,  R.  R.  Co.  v.  Hall,  621 

6.  Fencing  track, — Under  the  statute  requiring  railroads  to  fence 
their  track,  and  making  them  liable  for  injuries  to  stock  when  not  fenced, 
no  liability  arises  unless  the  stock  is  ii^jured  by  coming  in  contact  with 
the  train.  The  company  is  not  liable  where  cattle  are  frightened  by  the 
cars  and  run  into  a  bridge  or  culvert.    C  <it  N,  W.  R'y  Co,  v.  Taylor, 

108 

7.  Injury  from  constructing  road, — Where  the  iiyury  resulted  from 
the  construction  of  the  road,  the  right  of  action  therefor  becomes  vested 
in  the  then  owner  of  the  premises,  and  his  grantee  cannot  maintain  such 
action.    C,  tt  E,  I.  R,  R,  Co,  v.  Loeb,  627 

8.  Injury  to  adjacent  property, — ^Where  the  declaration  alleges  an 
ii\juty  to  the  possession  of  plaintiff,  he  must  show  such  possession,  the 
injurious  act  alleged  to  have  been  done,  and  the  damages  resulting 
therefrom.     C,  (£-,  E.  I,  R.  R,  Co,  v.  Loeb,  627 

9.  Injury  to  reversion. — To  recover  for  an  iiyuiy  to  a  reversionary  in- 
terest, such  interest  must  be  set  out  in  the  declaration,  and  it  must  be 
shown  that  the  injury  is  of  such  a  permanent  character  as  to  afiect  the 
reversion.    C.  <^  E,  I.  R,  R,  Co.  v.  /»«6,  627 

10.  Negligence. — An  engineer,  upon  discovering  a  horse  upon  the 
track,  is  not  required  to  stop  his  train  and  send  out  a  man  to  prevent  the 
horse  from  injuring  himself.    He  is  only  bound  to  use  ordinary  care  to  f  o 

J  run  his  train  as  not  to  cause  an  iiyury  to  the  horse.    C,  dt  N,  W,  R*y  Co. 

>  V.  Taylor,  108 

11.  No  presumption  of  negligence, — In  actions  for  damages  by  reason 
of  the  negligence  of  the  defendant,  there  is  no  presumption  of  negli- 
gence, and  before  a  recovery  can  be  had  the  plaintiff  must  prove  that  he 
was  in  the  exercise  of  reasonable  care,  and  that  the  ii\jury  was  caused  by 
the  negligent  acts  of  the  defendant.    C.  <^  A,  R.  R.  Co,  v.  Robinson, 

140 

12     Only  negligence  charged  need  be  disproved, — In  a  suit  against  a 

railroad  company  for  damages  by  reason  of  its  negligence,  the  defendant 
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Generally — Continued, 
18  called  upon  to  disprove  only  the  particnlar  acts  of  negligence  chaiigfed. 
C.dtJ.R.R.  Co,  Y,  Robinson,  140 

13.  Running  at  high  rate  of  speed— Ordinance. — Where  a  daim  for 
recovery  is  based  upon  the  grround  that  the  train  was  running  at  a  higher 
rate  of  speed  than  that  authorized  by  the  ordinance  of  the  city,  such  or- 
dinance must  be  put  in  evidence  and  made  part  of  the  record.  C.  <^  N. 
W.  R'y  Co,  V.  Schumilowsky,  618 

Negligence. 

14.  Running  at  high  rate  of  speed. — ^The  running  of  a  train  at  a  high 
rate  of  speed  through  a  village,  is  not  of  itself  a  reckless  or  wanton  dis- 
regard of  the  safety  of  the  public,  or  a  willful  attempt  to  injure  the 
plaintiff,  especially  when  it  does  not  appear  there  was  an  ordinance  limi- 
ting the  rate  of  speed.    Garland  v.  C.  <^  N.  W.  R'y  Co.^  571 

RECOUPMENT 
Generally. 

1.  Definition. — Recoupment  of  damages  arising  out  of  the  same  trans- 
action, is  in  the  nature  of  a  cross-action,  and  the  burden  of  proof  is  ui>on 
the  defendant  to  establish  all  the  essential  elements  of  a  cause  of  action 
by  a  preponderance  of  evidence.    Mendel  v.  Fink^  .378 

RELEASE.— See  Surety. 

replevin  bond.— See  Sheriff. 

RES  ADJUDICATA. 
Generally. 

1.  Second  appeal. — Upon  a  second  appeal  this  court  will  not  consider 
any  questions  which  have  been  passed  upon  and  determined  by  it  on  a 
former  appeal.  All  such  questions  are  to  be  regarded  as  res  adjudicaia. 
Ogle  V.  Turpin,  453 

RESCISSION. 
Generally. 

1.  Must  act  promptly. — If  a  party  would  rescind  a  contract  of  sale, 
he  must  act  promptly,  so  that  the  other  party  may  be  put  in  statu  quo, 
and  a  rescission  cannot  take  place  except  by  mutual  consent  after  such 
delay  that  the  circumstances  of  the  parties  are  changed  by  a  pari  execu- 
tion.   PrickeUY,  McFadden,  197 

2.  Must  offer  to  return. — A  party  cannot  rescind  his  contract  and  sue 
for  a  quantum  meruit  on  the  common  counts  for  what  he  has  paid  on  it, 
without  returning,  or  offering  to  return  whatever  he  has  received  under 
it.    Brooks  v.  Gates,  428 

3.  Offer  to  perform. — Where  the  vendor  has  not  incapacitated  him- 
self from  performing  by  conveying  to  a  third  party  after  the  contract,  the 
purchaser,  in  order  to  put  the  vendor  in  default,  should  offer  to  perform 
on  his  part,  and  make  demand  for  a  deed  of  the  vendor.  Eames  v.  Der 
Germania  Turn  Verein,  663 
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rescission. 

Genbrally — ioniinued. 

4.  Kight  to  rescind  must  be  complete  before  suit, — ^The  right  to  re- 
scind must  be  complete  before  suit  brought,  and  whenever  restoration  is 
indi  pensable  to  a  rescission,  it  must  be  made  before  bringing  suit. 
Fames  v.  Der  Germania  Turn  Verein^  668 

5.  When, — In  order  to  a  rescission  of  a  contract  for  the  sale  of  lands, 
so  that  the  purchaser  may  recover  back  the  purchase-money,  he  roust  not 
only  be  in  default  himself,  but  he  must  show  an  entire  breach  on  the 
part  of  the  vendor.    Eames  v.  Der  Germania  Turn  Verein,  663 

RETURN  OF  OFFICER.— See  Pkockss. 

REVERSIONARY  INTEREST.— See  Railroads. 

iftPARIAN  RIGHTS. 
Generally. 

1.  Abandonment  of  water, — ^The  canal  trustees  having  used  the  water 
for  the  purposes  of  navigation  and  again  discharged  it  into  its  natural 
channel,  it  must  be  considered  as  abandoned  by  them,  and  become  there- 
after a  part  of  the  waters  of  that  river,  subject  in  its  flow  to  the  use  of 
lower  ripr.rian  proprietors.  The  right  to  the  use  of  the  water  continues 
only  with  its  possession,  and  once  lost  can  never  be  reclaimed.  Adams 
V.  Slater,  72 

2.  Power  to  divert  water, — It  has  already  been  decided  that  the  canal 
trustees  could  not  divert  the  water  of  the  DesPlaines  river  from  Haven's 
mill  without  making  compensation  therefor.    Adams  y.  Slater,  72 

3.  Riparian  owners, — ^The  Havens,  as  riparian  owners,. are  entitled 
to  the  use  of  the  water  as  it  was  accustomed  to  flow  in  the  bed  of  the 
river.    Adams  v.  Slater,  72 

4.  Eight  to  divert  for  certain  purposes, — Where  the  riparian  ownera 
conveyed  the  right  to  divert  the  water  for  the  purpose  of  navigation  on- 
ly, neither  the  latter  nor  their  grantees  could  divert  the  water  for  any 
other  purpose.    Adams  v.  Slater,  72 

5.  Right  to  divert  surplus  water, — Under  the  contract  the  canal  trus- 
tees had  no  right  to  divert  for  the  purposes  of  navigation  any  more  than 
the  amount  of  water  they  had  added  to  it  by  the  construction  of  the 
canal.    Adams  v.  Slater,  72 

RULES  OF  COURT.— See  Courts. 

ROADS  AND  BRIDGES. 
Roads. 

1.  Contribution  by  other  owners, — ^The  statute  makes  no  provision  by 
which  one  land  owner  can  compel  his  neighbor  to  contribute,  otherwise 
than  by  taxation,  to  the  laying  out  of  a  road,  for  which  he  does  not  pe- 
tition.   Randolph  v.  Corners  of  Highways,  128 

2.  Laying  out — Petition. — ^A  petition  to  the  commissioners  of  high- 
ways to  lay  out  a  road  under  section  92  of  the  Road  Law  of  1879,  must 
state  that  the  proi)08ed  road  will  connect  a  dwelling-house  or  plantation 
of  the  petitioner  with  a  public  highway,  or  one  highway  with  another, 
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roads  and  bridges. 

A0AD8 — Continued. 
or  a  lot  of  land  of  the  i)etitioner  with  a  highway,  and  that  the  petitioner 
IS  directly  interested  in  the  proposed  road.    It  is  not  sufficient  to  state 
that  he  is  a  freeholder  within  three  miles  of  the  proposed  road.    Ban- 
dolph  V.  Com'ra  of  Highway 9^  128 

3.  Ohstructinff — Remedy. — When  a  public  highway  is  obstructed  in 
such  a  manner  as  to  interfere  with  the  public  use  only,  the  remedy  is  by 
indictment  or  by  information  in  the  name  of  the  people.  Where  an  in- 
dividual is  directly  and  injuriously  affected  he  may  have  his  remedy,  and 
a  court  of  equity  will  interfere  by  injunction,  if  necessary,  but  the  com- 
plainant should  show  by  his  bill  that  he  has  suffered  or  will  suffer  sub- 
stantial injury  for  which  he  would  be  entitled  to  recover  at  law.  BicheFoi 
V.  Richeson^  20J 

4.  Reservation  in  deed. — ^Where  a  grantor  conveys  land,  the  deed 
containing  a  condition  that  the  grantee  should  allow  certain  roads 
thereon  to  remain  open  to  the  public  use,  such*  reservation  amouni»  to  a 
dedication  to  the  public,  of  the  land  occupied  by  the  roads,  and  the 
grantor  has  thenceforth  no  more  interest  in  them  than  any  other  citizen, 
and  cannot  maintain  an  action  for  their  obstruction  without  showing 
special  damage  to  himself.    Ricke^on  v.  Richeaon,  204 

Road  tax. 

5.  In  villages. — Under  the  act  of  1879,  relating  to  taxation  for  road 
and  bridge  purposes,  in  counties  under  township  organization,  where 
there  is  an  incorporated  city  or  village  within  a  township,  the  whole  tax 
should  be  paid  to  the  treasurer  of  the  commissioners  of  highways. 
BriUen  V.  City  of  Clinton^  164 

SALE. 
Gekerallt. 

1.  For  taxes. — In  the  sale  of  lands  for  taxes,  the  sale  is  complete 
when  the  land  is  struck  off  to  the  highest  bidder,  and  if  the  purchaser 
is  ready  to  make  the  payment  when  demanded,  the  fact  that  because  of 
the  large  number  of  sales,  the  clerk  is  delayed  in  making  the  required 
certificate  and  receiving  payment  of  the  money,  gives  the  owner  of  the 
land  no  right  to  come  in  and  redeem  as  if  no  sale  had  been  made. 
Coombs  V.  Steers,  147 

2.  Meaning  of  word. — ^The  term  **  sale  "  is  of  precise  legal  import 
in  law  and  equity.  It  means  at  all  times,  a  contract  between  parties  to 
pass  rights  of  property  for  money  which  the  buyer  pays  or  promises  to 
pay  to  the  seller,  for  the  thing  bought  or  sold.     Coombs  y.Steere,      147 

3.  Rescission. — Where  a  sale  of  goods  is  made  with  an  agreement 
that  the  vendee  may  return  the  goods  if  not  as  represented,  an  ofler  to 
return  the  same  made  within  a  reasonable  time,  on  breach  of  the  war- 
ranty, is  sufficient  to  relieve  the  vendee  from  liability  for  the  price, 
though  the  actual  return  may  be  delayed  for  some  days,  such  offer  to  re- 
turn being  met  by  the  vendor  with  a  refusal  to  receive  the  goods. 
Matthews  v.  Fuller,  529 
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SALE. 

.    Oeheballt — continued, 

4.  Upon  credit  of  another.-^Whete  a  plaintiff  claims  that  the  sale 
was  made  upon  the  crodit  of  a  third  person, the  fact,  unexplained,  that 
the  goods  were  charged  to  the  person  to  whom  they  were  delivered,  is 
entitled  to  some  weight  as  going  to  show  that  credit  was  in  fact  given  to 
the  latter,  but  such  fact  is  not  conclusive.    Baird  v.  Hooker,  S06 

Of  lakd.  • 

5.  Contract  in  «m<tn^.— By  the  Statute  of  Frauds,  contracts  for  the 
sale  of  lands  or  any  interest  in  them,  except  an  interest  not  to  extend 
beyond  the  period  of  one  year,  are  required  to  be  in  writing.  Strong  v. 
Lord,  5:39 

A  6.  Evidence  of  such  eontracts. — A  vritness  upon  crosstsxamination 
cannot,  when  it  appears  that  the  contract  of  sale  was  in  writing,  be  re- 
quired to  8tat«  the  contents  of  such  contract,  no  notice  having  been  given 
to  produce  the  writing.    Strong  v.  Lord,  53d 

Vendor. 

7.  Not  hound  to  see  to  application  of  goode. — ^Whero  a  defendant 
agreed  to  pay  for  all  the  paints  plaintiff  might  deliver  to  B  and  C, — they 
then  being  engaged  in  building  a  house  for  defendant — it  is  no  defense 
that  some  paints  may  not  have  been  [used  upon  defendant's  house,  the 
vendor  is  not  bound  to  follow  the  goods  and  see  where  they  were  used. 
Baird  r.  Hooker.  806 

SCIRE  FACIAS. 
Generally. 

1.  When  to  iaeue. — A  justice  of  the  peace  can  issue  a  scire  facias 
only  when  one  or  more  of  the  defendants  have  not  been  served  with 
process.    Leitch  v.  Colson,  458 

SCHEDULE.— See  Exemption. 

SCHOOLS. 
Districts. 

L  Setting  ojf.— Under  the  third  clause  of  section  33  of  the  school  law, 
as  amended  by  act  of  1879,  it  is  discretionary  with  the  trustees,  upon 
petition,  to  set  off  territory  from  one  district  to  another,  and  they  cannot 
be  compelled  to  do  so  by  mandamus.    Trustees  of  Schools  v.  Katf,      30 

SECOND  APPEAL.— See  Appeals— Rbb  Adjudicata. 

SETTLEMENT  OF  SUIT.— See  Costs. 

SERVICE  BY  PUBLICATION.— See  Practice. 

SHERIFF. 
Bond. 

1.  Breaches.— hi  an  action  upon  a  sheriFs  bond,  the  damages  recov- 
ered must  be  such  as  the  plaintiff  sustained  by  reason  of  the  neglect 
cliargcd  in  the  particular  breach  assigned.  There  must  in  all  cases  le 
some  connection  between  the  wrong  complained  of  and  the  damages  re- 
covered.   Bobiuson  v.  The  People,  279 
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SHERIFF. 
Bond — Continued. 

2.  Good  faith  in  tahing, — Good  ftiith  in  taking  aieplerin  bond  aTails 
nothing  unless  the  officer  uses  the  best  means  of  forming  a  correct  opinion 
as  to  the  value  of  the  property.  The  officer  is  not  an  insurer,  but  it  is 
required  of  him  that  he  avail  himself  of  the  best  means  of  information  at 
hand,  and  that  he  exercise  such  sound  judgment  as  a  prudent  man  would 
use  in  important  business  affiairs.    Bobinson  v.  The  Peopte^  279 

COMPENSATION. 

8.  Expenses  of  office. — A  sheriff  may  retain  from  the  fees  collected 
by  him  the  amount  of  his  compensation,  and  such  reasonable  sums  as  he 
has  necessarily  paid  out  for  derk  hire,  and  other  expenses  of  his  office, 
irrespective  of  the  sums  fixed  by  the  county  board  for  clerk  hire  and  ex- 
penses.   Hodge  v.  The  People,  193 

STATUTE  OF  FRAUDS. 

GeNERALTjT 

1 .  Objection  not  raised  collateral^, — ^Where  A,  holding  notes  as  iaras- 
tee  for  another,  delivered  them  on  the  request  of  the  owner  to  a  third 
patty,  in  part  payment  of  land  purchased  by  the  owner  of  such  third  par- 
ty, he  cannot  afterwards,  when  suing  for  the  recovery  of  the  notes,  ob- 
ject that  the  contract  for  sale  of  the  land  was  void  under  the  Statute  of 
Frauds,  because  he  was  not  a  pariy  to  the  contract,  but  merely  a  trustee 
for  A.    Hughes  v.  Lumsden^  185 

STATUTE  OF  LIMITATIONS. 
Gbnbrallt. 

1.  In  trespass^-^At  the  time  the  trespass  complained  of  was  commit^ 
ted,  the  statute  limiting  rights  of  actions  in  such  cases  was  five  years. 
The  statute  began  to  run  from  the  time  the  trespass  was  committed,  and 
that  period  having  elapsed,  the  cause  of  action  is  barred.  Krug  v.  Out- 
house,  904 

STIPULATIONS.— See  Practice. 

STOCKHOLDER.— See  Corporations. 

SUBROGATION.-^ee  Surety. 
Generally. 

1.  Joint  tenants. — ^Where  one  joint  tenant  is  compelled  to  pay  mofre 
than  his  equitable  share  of  a  mortgage  upon  the  joint  estate,  he  may  be 
subrogated  to  the  rights  of  the  mortgagee  to  enforce  contribution  from 
his  co-tenants.    Schoenewald  v.  Dieden,  889 

SUIT  ON  LOST  INSTRUMENT.— See  Practice. 

SURETY. 
Generally. 

1.  Notice  in  icriting. — ^Notice  under  the  statute  by  "a  surety  must  be 
made  in  writing,  and  after  a  cause  of  action  has  accrued.  Jmming  T . 
Fiedler,  256 
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SURETY. 
Generally — Continued, 

2.  Notice  to  sue, — ^Where  ft  surety  seeks  to  be  released  from  his  con- 
tract by  giving  notice  under  the  statute  to  sue  the  principal,  a  cause  of 
action  must  hare  aocraled  against  such  principal  before  such  notice  will 
avail  the  surety.    Imming  v.  Fiedler^  256 

8.  Behaae.—'An  agreement  by  the  hMder  of  a  note  with  the  principal 
maker,  that  if  the  latter  would  make  a  mortgage  he  would  release  the 
surety,  no  consideration  therefor  being  paid  by  the  surety,  and  the  mortr 
gage  never  having  been  made,  will  not  operate  to  release  the  surety. 
Imming  v.  Fiedler,  256 

4.  Subrogation. — Where  a  party  signs  a  note  as  surety,  and  after- 
wards pays  the  amount  due  thereon,  he  becomes  subrogated  to  all  the 
rights  of  which  the  holder  of  the  note  was  possessed,  and  this  ineludes 
the  right  of  estoppel.    Campbell  v.  Goodallf  266 


TAX  SALE.— See  Sale. 

TAX-TITLE.— See  Moktoages. 

TITLE. 
Generally.  • 

1.  Failure  o/.— Where  a  purchaser  of  land  has  received  a  deed 
therefor,  he  may  not  defeat  a  suit  upon  a  note  given  for  the  purchase- 
money,  on  the  ground  of  failure  of  title,  and  at  the  same  time  retain 
the  land  and  eqjoy  its  profits.    McDaniel  v.  Bryan,  273 

ULTRA  VIRES.— See  Corporations. 

VENDOR.— See  Sale. 

VENDOR  AND  PURCHASER.— See  Rescission. 

WARRANTY. 
Generally. 

1.  Sale  of  chattels.— The  warranties,  which  accompany  a  sale  of 
chattels  are  of  two  kinds — as  to  title  and  of  quality;  and  such  warranties 
may  be  either  express  or  implied;  when  there  is  a  breach  of  warranty  as 
to  quality,  the  vendee  may  rescind  and  return  the  goods,  or  he  may 
set  up  the  breach  as  a  defense  to  an  action  for  the  price.  Prickett  v. 
McFadden,  197 

WATERCOURSES.— See  Ripariait  Rights. 

WILLS. 

CONBTRCCTIOK. 

1.  Disclaimer  by  widow . — Where  the  widow  did  not  assert  her  claim 
to  the  allowance  given  her  by  the  statute,  it  is  not  the  province  of  the 
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WILM. 
CoNTSRUcrrioN — Continued, 
exdcator  to  interpoee  as  to  her  right  to  what  she  had  thus  diedaimedi 
Heslet  Y.  Heslet,  22 

2.  Proceeds  of  sale  of  land, — ^A  gift  of  "  prooeedii  of  sale  '*  of  land, 
directed  by  the  testator  to  be  sold,  is  to  be  regarded  as  money.  The  per- 
son entitled  to  snch  proceeds  may  elect  to  take  the  land  instead,  but  he 
can  do  so  only  with  the  ooncurrenoe  of  all  who  are  entitled  to  share  in 
sach  proceeds.    HesUt  r.  Heslet,  22 

8.  Specific  dense  no  bar  to  dower,^The  devise  of  "  one-third  of  the 
real  estate  of  the  homestead  *'  to  the  widow,  being  regarded  as  a  specific 
legapy  and  not  a  devise  of  real  estate,  the  right  of  the  widow  to  dower 
and  to  one-third  of  the  personalty  is  not  barred,  and  to  this  right  all 
legacies  must  yield.    Heslet  r,  Heslet,  22 

4.  Specific  legacies. --^ifbB  by  will  of  "  one-third  of  the  real  estate 
of  the  ^homestead'*  to  the  widow  for  life,  and  of  two-thirds  of  the 
"  homestead  estate  *'  to  a  child,  are  not  devises  of  real  estate,  but  are 
specific  legacies  to  be  paid  in  full.    Heslet  v.  Hesletf  22 

WITNESS.— See  Fbbb  akd  Salabibb. 
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